This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


I 


L 


\ 


^iJ  A^ 


LAWS 


OF  THB 


TEKRIIORY  OF  IDAHO, 


FIRST   SESSION; 


CONVENED  THE  7th  DAT  OF  DECEHBER,  1868,  AND  ADJOURNED 
ON  THE  4th  DAT  OF  FEBRUART,  1884,  AT 

LEWISTON^. 


ALSO,   CONTAINIK0  THE 

TERRITORIAL  ORGANIC  ACT, 

DBGLARATION  OF  INDEPENDENCE,  THB  FEDERAL 

C0N8TITDTI0N,  THE  PRE-EMPTION,  AND 

NATURALIZATION  LAWS,  ETC.,  ETC. 


LEWISTON: 

JAMES    A.    ei.ASCOCK,    TSBKITOKUL    PRIKTKB. 
1864. 


L    7323 

OERTIFICA-TE. 


TERRITORY  OF  IDAHO,         \ 

Secretary's  Office,  Lewiston.    j 

I  hereby  certify  that  the  laws  contained  in  this  printed 
volume  are  true  and  literal  copies  of  the  enrolled  laws  passed 
by  the  first  Legislative  Assembly,  held  during  the  months  of 
December,  January,  and  February  eighteen  hundred  and 
sixty-three  and  four,  on  file  in  my  office. 


S— 5^ 


^'^\V\-n\ 


WrrNESS  my  hand  and  the  seal 
of  the  Territory  hereunto  annexed 
this  first  day  of  July,  A.  D., 
I  eighteen  hundred  and  sixty-four. 

WILLIAM  B.  DANIELS, 

Secretary  of  the  lerritory. 


•  •  • 


DECIAEATION  OF  INDEPENDENCE. 
JULY  4:th,  1776. 


THE  UNANIMOUS  DECLABATION   OF  THE  THIBTERN  UNITED  STATES  OF 
AMERICA,  IN  CONGRESS  ASSEMBLED. 

"When,  in  the  course  of  human  events,  it  becomes  necessary 
for  one  people  to  dissolve  the  political  bands  which  have  con- 
nected them  with  another,  and  to  assume,  among  the  powers 
of  the  earth,  the  separate  and  equal  station  to  which  the  laws 
of  nature  and  of  nature's  God  entitle  them,  a  decent  respect  to 
the  (pinions  of  mankind  requires  that  they  should  declare  the 
causes  which  impel  them  to  the  separation. 
•     We  hold  these  these  truths  to  be  self-evident :    That  all  men 
are  created  equal ;  that  they  are  endowed  by  their  creator  with 
certain  unalienable  rights ;  that  among  these  are  life,  liberty, 
and  the  pursuit  of  happiness ;  that,  to  secure  these  rights,  gov- 
ernments are  instituted  among  men,  deriving  their  just  powers 
from  the  consent  of  the  governed ;  that,  whenever  any  form 
of  government  becomes  destructive  of  these '  ends,  it  is  Ihe 
right  of  the  people  to.  alter  or  abolish  it,  and  to  institute  a  new 
government,  laying  its  foundation  on  such  principles,  and  or- 
^nizing  its  powers  in  such  a  form,^as  to  them  shall  seem  most 
likely  to  effect  their  safety  and  happiness.    Prudence,  indeed, 
will  dictate  that  governments  long  established  should  hot  be 
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changed  for  light  and  transient  causes ;  and,  accordingly,  all 
experience  hath  shown  that  mankind  are  more  disposed  to  suf- 
fer, while  evils  are  sufferable,  than  to  right  themselves  by  abol- 
ishing tiie  forms  to  which  they  are  accustomed.  But  when  a 
long  train  of  abuses  and  usurpations,  pursuing  invariably  the 
same  object,  evince  a  design  to  reduce  them  under  absolute 
despotism,  it  is  their  right,  it  is  their  duty,  to  throw  of  such 
government,  and  to  provide  new  guards  for  their  future 
security.  Such  has  been  the  patient  sufferance  of  these  colo- 
nies, and  such  is  now  the  necessity  which  constrains  them  to 
alter  their  former  system  of  government  The  history  of  the 
present  king  of  Great  Britain  is  a  history  of  repeated  injuries 
and  usurpations,  all  having  in  direct  object  the  establishment 
of  an  absolute  tyranny  over  these  states.  To  prove  this,  let 
facts  be  submitted  to  a  candid  world. 

He  has  refused  his  assent  to  laws  the  most  wholesome  and 
necessary  for  the  public  good. 

He  has  forbidden  his  governors  to  pass  laws  of  immediate 
and  pressing  importance,  unless  suspended  in  their  operation 
till  his  assent  should  be  obtained ;  and  when  so  suspended,  he 
has  utterly  neglected  to  attend  to  them. 

He  has  refused  to  pass  other  laws  for  the  accommodation  of 
large  districts  of  people,  unless  those  people  would  relinquish 
the  right  of  representation  in  the  legislature — ^a  right  inestima- 
ble to  them,  and  formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual, 
uncomfortable,  and  distant  from  the  depository  of  their  public 
records,  for  the  sole  purpose  of  fatigueing  them  into  compli- 
ance with  his  measures. 

He  has  dissolved  representative  houses  repeatedly,  for  oppos- 
ing with  manly  firmness,  his  invasions  on  the  rights  of  the 
people. 

He  has  refused,  for  a  lone  time  after  such  dissolutions,  to 
cause  others  to  be  elected,  whereby  the  legislative  powers,  in-  • 
capable  of  annihilation,  have  returned  to  the  people  at  large 
for  their  exercise,  the  state  remaining,  in  the  meantime,  ex- 
posed to  all  the  dangers  of  invasion  from  without  and  con- 
vulsions within. 

He  has  endeavored  to  prevent  the  population  of  these  states 
— ^for  that  purpose  obstructing  the  laws  of  naturalization  of 
foreigners,  refusing  to  pass  others  to  encourage  their  migra- 
tions hither^  and  raising  the  conditions  of  njew  appropriations 
of  land.  • 

He  has  obstructed  the  administration  of  justice,  by  refusing 
his  assent  to  laws  for  establishing  judiciary  powers. 
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He  has  made  judges  dependent  on  his  will  alone  for  the 
tenure  of  their  offices,  and  the  amount  and  payment  of  their 
salaries. 

He  has  created  a  multitude  of  new  offices,  and  sent  hither 
swarms  of  officers  to  harass  our  people  and  eat  out  our  substance. 

He  has  kept  among  us,  in  tmies  of  peace,  standing  armies, 
without  the  consent  of  our  legislatures. 

He  has  affected  to  render  the  military  independent  of,  and 
superior  to  the  civil  power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction 
foreign  to  our  constitution,  and  unacknowledged  by  our  laws — 
giving  his  assent  to  their  acts  of  pretended  legislation. 

For  quartering  large  bodies  of  armed  troops  among  us : 

For  protecting  them,  by  a  mock  trial,  from  punishment  for 

any  murders  which  they  should  commit  on  the  inhabitants  of 

these  states : 

For  cutting  off  trade  with  all  parts  of  the  world : 

For  imposing  taxes  on  us  without  our  consent : 

For  depriving  us,   in  many  cases,  of  the  benefits  of  trial 

by  jury : 

For  transporting  us  beyond  seas  to  be  tried  for  pretended 

offences : 

For  abolishing  the  free  system  of  English  laws  in  a  neigh- 
boring province,  establishing  therein  an  arbitrary  government^ 

iiiul  enlarging  its  l>nan<larios,  .so  m^  to  rentier  it  at  onoo  an  ex- 
ample and  fit  iiistrunient  t'oriiitrodjiping  the  same  absolute  rule 
into  these  colonies.  ^^ 
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He  has  excited  domestic  insurrections  amongst  us,  and  has 
endeavored  to  bring  on  the  inhabitants  of  our  frontiers  the 
merciless  Indian  savages,  whose  known  rule  of  warfare  is  an 
undistinguished  destruction  of  all  ages,  sexes  and  conditions. 

In  every  stage  of  these  oppressions,  we  have  petitionea  for 
redress  in  the  most  humble  terms.  Our  repeated  petitions 
have  been  answered  only  by  repeated  injury.  A  prince,  whose 
character  is  thus  marked  by  every  act  which  may  define  a  tyrant, 
is  unfit  to  be  the  ruler  of  a  fi-ee  people. 

Nor  have  we  been  wanting  in  attention  to  our  British  breth- 
ren. We  have  warned  them,  fi-om  time  to  time,  of  attempts, 
by  their  legislature,  to  extend  an  unwarrantable  jurisdiction 
over  us.  We  have  reminded  them  of  the  circumstances  of  our 
immigration  and  settlement  here.  We  have  appealed  to  their 
native  justice  and  magnanimity,  and  we  have  conjured  them, 
by  the  ties  of  common  kindred,  to  disavow  these  usurpations, 
which  would  inevitably  interrupt  our  connections  and  corres- 
pondence. They,  too,  have  been  deaf  to  the  voice  of  justice 
and  consanguinity.  We  must,  therefore,  acquiesce  in  the  nec- 
essity which  denounces  the  separation,  and  hold  them,  as  we 
hold  the  rest  of  mankind — enemies  in  war,  in  peace,  friends. 

We,  therefore,  the  representatives  of  the  United  States  of 
America,  in  general  congress  assembled,  appealing  to  the  Su- 

Sreme  Judge  of  the  world  for  the  rectitude  of  our  intentions, 
o,  in  the  name,  and  by  the  authority  of  the  good  people  of 
these  coloiiieSj  solumnl y  piihlii^li  und  do^Oare  t!iat  tljesc  united 
colonies  are,  and  of  right 


States ;  tluittliej  are  i\\m 
crown,  and  that  all  politi 
state  of  Great  Britain  is, 
that,  as  free  and  inde;^ 
levy  war,  eonelude  poa 
merce,  and  to  do  all  otl 
states  nifiy  of  ri«:ht  do* 
with  a  finn  reliance  on. 
we  mutually  pledge  to 
our  sacred  lion  or. 

The  foregoing  de^  ^ 
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JOHN  ADAMS, 
SAMUEL  ADAMS/' 
JOSIAH  BARTLf  !- 
CARTER  bra/  q 
CHARLES  C^^-w 
SAMUEL  (/^^ 
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ABRAHAM  CLARE, 
GEORGE  CLYHER, 
WILLIAM  ELLERT, 
WILLIAM  FLOYB, 
THOMAS  LYNCH,  Jr., 
THOMAS  M'KEAN, 
ARTHUR  MIBBLETON, 
LEWIS  MORRIS, 
ROBERT  MORRIS, 
JOHN  MORTON, 
THOMAS  NELSON,  Jr., 
WILLIAM  PACA, 
ROBERT  TREAT  PAINE, 
JOHN  PENN, 
BENJAMIN  FRANKLIN, 
ELBRIBGE  GERRY, 
BUTTON  GWINNETT, 
LYMAN  HALL, 
JOHN  HANCOCK, 
BENJAMIN  HARRISON,. 
JOHN  HART, 
THOMAS  HEYWARB,  JT., 


FRANCIS  LIGHTFOOT  LEE, 
RICHARB  HENRY  LEE, 
FRANCIS  LEWIS, 
PHILLIP  LIVINGSTON, 
GEORGE  REAB, 
C^SAR  ROBNEY, 
GEORGE  ROSS, 
BENJAMIN  RUSH, 
EBWARB  RUTLBBGB, 
ROGER  SHERMAN, 
JAMES  SMITH, 
RICHARB  STOCKTON, 
THOMAS  STONE, 
GEORGE  TAYLOR, 
MATHEW  THORNTON, 
GEORGE  WALTON, 
WILLIAM  WHIPPLE, 
WILLIAM  WILLIAMS, 
JAMES  WILSON, 
JOHN  WITHERSPOON, 
OLIVER  WOLCOTT, 
GEORGE  WYTHE. 


CONSTITUTION  OF  THE  UNITED  STATES. 


PREAMBLE. 

Wb  the  people  of  the  United  States,  in  order  to  form  a 
more  perfect  union,  establish  justice,  insure  domestic  tran- 
quility, provide  for  the  common  defense,  promote  the  general 
welfare,  and  secure  the  blessings  of  libeiiy  to  ourselves  and 
our  posteri^,  do  ordain  and  establish  this  Constitution  for 
the  United  States  of  America. 

CHAFFEE  I. 

Bso.  1.    Legislative  powers. 

2.    House  of  BepresenUtiTes ;  its  members ;  by  whom  chosen. 

gaalificatioDS  of  represenUtives. 
epresentatiTes  and  taxes,  how  apportioned. 

Actual  ennmeration  eyery  ten  years ;  first  apportionment  of  representation. 

Vacaneies,  how  filled. 

Powers  of  the  honse.    Sole  power  to  impeaeh. 
S.    Senators,  how  chosen. 

The  senate  difided  into  three  elassos;  terms,  how  ascertained ;  and  filling 
of  vacancies, 

Ooalifications  of  senators. 

President  of  the  senate. 

President  pro  Um.,  and  other  oi&oers  of  senate. 

Bole  power  to  try  impeachmenU. 

Extent  of  Judgment  m  oases  of  impeaohment. 
Bm.  i.    Mode  of  eleotmg  senators  and  representatives. 

Heatings  of  congress. 
5.    Each  house  shall  be  the  Judge  of  Its  own  members. 

May  determine  its  own  rules,  &o. 

To  seep  and  publish  Journals,  Ac. 

Adjournment. 
%.   Pay  of  senators  and  privileges  of  representatives. 

Difltbflity  to  hold  offices. 
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7.  IteyeBue  bills  to  orighiftte  in  Iiovm  of  reproMiiUtlTes. 
The  forms  of  proceeding  on  bills. 

lb.  on  joint  reaolatlons  except  for  ft^onmment. 

8.  Powers  of  congress. 

9.  Importation  of  certain  persons  not  to  be  prohibited  until  after  1808. 
Writ  of  Tuxbeas  corpus  ;  direct  taxes. 

No  export  duty ;  nor  preference  of  one  state  to  another. 
Money  to  be  expended  by  legal  appropriation  only. 
Titles  of  nobility,  &c. 
10.    Powers  forbidden  to  the  states  indivtdoally. 

Powers  which  the  states  can  only  exercise,  nnder  sanction  of  congress. 


OF  THE  LE0I8LATITE  POWER. 

Section  1.  All  legislative  powers  herein  ^nted,  shall  be 
vested  in  a  congress  of  the  United  States,  which  shall  consist 
of  a  senate  and  house  of  representatives. 


OF  THE  HOUSE  OF  RBPRESBNTATIVBS. 

Section  2,  The  house  of  representatives  shall  be  com- 
posed of  members  chosen  every  second  year  by  the  people  of 
the  several  states,  and  the  electors  in  each  state  shall  have  the 
qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  state  legislature. 

No  person  shall  be  a  representative,  who  shall  not  have 
attained  to  the  age  of  twenty-five  years,  and  been  seven  years 
a  citizen  of  the  United  States,  and  who  shall  not,  when 
elected,  be  an  inhabitant  in  that  state  in  which  he  shall  be 
chosen. 

Representatives  and  direct  taxes  shall  be  apportioned 
among  the  several  states  which  may  be  included  within  this 
Union,  according  to  their  respective  numbers,  which  shall  be 
determined  by  adding  to  the  whole  number  of  free  persons, 
including  those  bound  to  service  for  a  term  of  years,  and 
excluding  Indians  not  taxed,  three-fifths  of  all  other  persons. 
The  actual  enumeration  shall  be  made  within  three  years  after 
the  first  meeting  of  the  Congress  of  the  United  States,  and 
within  every  subsequent  term  of  ten  years,  in  such  manner  as 
they  shall  by  law  direct.  The  number  of  representatives  shall 
not  exceed  one  for  every  thirty  thousand,  but  each  state  shall 
have  at  least  one  representative;  and  until  such  enumeration 
shall  be  made,  the  State  of  New  Hampshire  shall  be  entitled 
to  choose  three,  Massachusetts  eight,  Khode  Island  and  Provi- 
dence Plantations  one,  Connecticut  five.  New  York  six.  New 
Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six, 
Virginia  ten.  North  Carolina  five,  South  Carolina  five,  and 
Georgia  three. 
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When  vacancies  happen  in  the  representation  from  any 
state,  the  executive  autnorily  thereof  shall  issue  writs  of  elec- 
tion to  fill  such  vacancies. 

The  house  of  representatives  shall  choose  their  speaker  and 
other  officers;  and  shall  have  the  sole  power  of  impeachment 


OF  THS  SXNATB. 

Section  8.  The  senate  of  the  United  States  shall  be  com- 
posed of  two  senators  from  each  state,  chosen  by  the  legisla- 
ture thereof,  for  six  years;  and  each  senator  shall  have  one 
vote. 

Immediately  after  they  shall  be  assembled  in  consequence 
of  the  first  election,  tiiey  shall  be  divided  as  equally  as  may 
be  into  three  classes.  The  seats  of  the  senators  of  the  first 
class  shall  be  vacated  at  the  expiration  of  the  second  year; 
of  the  second  class,  at  the  expiration  of  the  fourth  year;  and 
of  the  third  class  at  the  expiration  of  the  sixth  year,  so  that 
one-third  may  be  chosen  every  second  year;  and  if  vacancies 
happen  by  resignation,  or  otherwise,  during  the  recess  of  any 
legislature  of  any  state,  the  executive  thereof  may  make  tem- 
porary appointments  until  the  next  meeting  of  the  legislature, 
which  shall  then  fill  such  vacancies. 

No  person  shall  be  a  senator  who  shall  not  have  attained  to 
the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  inhabi- 
tant of  that  state  for  which  he  shall  be  chosen. 

The  vice  president  of  the  United  States  shall  be  president 
of  the  senate,  but  shall  have  no  vote,  unless  they  be  equally 
divided. 

The  senate  shall  choose  their  other  officers,  and  also  a  presi- 
dent pro  tempore^  in  the  absence  of  the  vice  president,  or  when 
he  shall  exercise  the  office  of  president  of  the  United  States. 

The  senate  shall  have  sole  power  to  trv  all  impeachments. 
When  sitting  for  that  purpose,  they  shall  be  on  oath  or  aflten- 
ation.  When  the  president  of  the  United  States  is  tried,  the 
chief  justice  shall  preside:  and  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the  members  present 

Judgment  in  cases  of  impeachment  shall  not  extend  frirther 
than  to  removal  from  office,  and  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States^  but  the  party  convicted  shall  nevertheless  be  liable 
and  subject  to  indictment,  trial,  judgment  and  punishment, 
according  to  law. 
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UANNEB  OF  BLSCnNO  XE1CBEB8. 


Section  4.  The  times,  places,  and  manner  of  holding  elec- 
tions  for  senators  and  representatives,  shall  be  prescribed  in 
each  state  by  the  legislature  thereof;  but  the  congress  may  at 
any  time  by  law  make  or  alter  such  regulations,  except  as  to 
the  place  of  choosing  senators. 


CONGRESS  TO  ASSKBBLE  ANNUALLY. 


The  congress  shall  assemble  at  least  once  in  every  year,  and 
such  meeting  shall  be  on  the  first  Monday  in  December,  unless 
they  shall  by  law  appoint  a  different  day. 


POWBRB. 


Section  5.  Each  house  shall  be  the  judge  of  the  elections, 
returns  and  qualifications  of  its  own  members,  and  a  majority 
of  each  shall  constitute  a  quorum  to  do  business ;  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  maybe  authorized 
to  compel  the  attendance  of  absent  members,  in  such  manner, 
and  under  such  penalties  as  each  house  may  provide. 

Each  house  mav  determine  the  rules  of  its  proceeding,  pun- 
ish its  members  for  disorderly  behaviour,  and,  with  the  con- 
currence of  two-thirds,  expel  a  member. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  parts  as  may  in 
their  judgment  require  secrecy ;  ana  the  yeas  and  nays  of  the 
members,  of  either  house  on  any  question  shall,  at  tne  desire 
of  one-fifth  of  those  present,  be  entered  on  the  journal. 

Ifeither  house,  during  the  session  of  congress,  shall,  without 
the  consent  of  the  other,  adjourn  for  more  than  three  days, 
nor  to  any  other  place  than  that  in  which  the  two  houses  shall 
be  sitting. 


COMPENSATION,  ETC.,  OP  MEMBERS. 

Section  6.  The  senators  and  representatives  shall  receive 
a  compensation  for  their  services,  to  be  ascertained  by  law, 
and  paid  out  of  the  treasury  of  the  United  States.  They  shall, 
in  all  cases,  except  treason,  felony  and  breach  of  the  peace,  be 
privilejged  from  arrest  during  their  attendance  at  the  session 
of  their  respective  houses,  and  in  ffoing  to  and  returning  firom 
the  same ;  and  for  any  speech  or  debate  in  either  house,  they 
shall  not  be  questioned  in  any  other  place. 
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No  senator  or  representative  shall,  during  the  time  for  which 
he  was  elected,  be  appointed  to  any  civil  office  under  the 
authority  of  the  United  States,  which  shall  have  been  created, 
or  the  emoluments  whereof  shall  have  been  increased  during 
such  time ;  and  no  person  holding  any  office  under  the  Unitea 
States,  shall  be  a  member  of  either  house  during  his  continu* 
ance  in  office. 

Sec.  7.  All  bills  for  raising  revenue  shall  originate  in  the 
house  of  representatives ;  but  the  senate  may  propose  or  con- 
cur with  amendments  as  on  other  bills. 

Every  bill  which  shall  have  passed  the  house  of  representa- 
tives and  the  senate,  shall,  before  it  become  a  law,  be  pre- 
sented to  the  president  of  the  United  States ;  if  he  approve 
he  shall  sign  it,  but  if  not  he  shall  return  it  with  his  objec- 
tions to  that  house  in  which  it  shall  have  originated,  who  shall 
enter  the  objections  at  large  on  their  journal,  and  proceed  to 
reconsider  it.  If  after  such  reconsideration,  two-thirds  of  that 
house  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together 
with  the  objections,  to  the  other  house,  by  which  it  shall  like- 
wise be  reconsidered,  and  if  approved  by  two-thirds  of  that 
house,  it  shall  become  a  law.  But  in  all  such  cases  the  votes 
of  both  houses  shall  be  determined  by  yeas  and  nays,  and  the 
names  of  the  persons  voting  for  and  against  the  bill  shall  be 
entered  on  the  journal  of  each  house  respectively.  If  anv  bill 
shall  not  be  returned  by  the  president  within  ten  da;^s  (Sun- 
days excepted)  after  it  shall  have  been  presented  to  him,  the 
same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it, 
unless  the  congress  by  their  adjournment  prevent  its  return, 
in  which  case  it  shall  not  be  a  law. 

Every  order,  resolution  or  vote  to  which  the  concurrence  of 
the  senate  and  house  of  representatives  may  be  necessary  (ex- 
cept on  a  question  of  adjournment),  shall  be  presented  to  the 
president  of  the  United  States ;  and  before  the  same  shall  take 
effect,  shall  be  approved  hj  him,  or  being  disapproved  by  him, 
shall  be  repassed  by  two-thirds  of  the  senate  and  house  of  rep- 
resentatives, according  to  the  rules  and  limitations  prescribed 
in  the  case  of  a  bill. 


POWXRS  OF  CONGRESS. 

Section  8.  The  congress  shall  have  power  to  lay  and  col- 
lect taxes,  duties,  imposts  and  excises,  to  pay  the  debts  and 
provide  for  the  common  defense  and  general  welfare  of  the 
United  States ;  but  all  duties,,  imposts  and  excises,  shall  be 
uniform  throughout  the  United  States ; 
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To  borrow  money  on  the  credit  of  the  United  States ; 

To  regulate  commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  trfbes ; 

To  establish  an  uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  United 
States ; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures ; 

To  provide  for  the  punishment  of  counterfeiting  the  secu- 
rities and  current  coin  of  the  United  States ; 

To  establish  post  offices  and  post  roads ; 

To  promote  the  progress  of  science  and  useful  arts,  by 
securing  for  limited  times  to  authors  and  inventors  the  exclu- 
sive right  to  their  respective  writings  and  discoveries  ; 

To  constitutue  tribunals  inferior  to  the  supreme  court ; 

To  define  and  punish  piracies  and  felonies  committed  on 
the  hi^h  seas,  ana  offences  against  the  law  of  nations ; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water ; 

To  raise  and  support  armies,  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years ; 
To  provide  and  maintain  a  navy ; 

To  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces ; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws 
of  the  Union,  suppress  insurrections  and  repel  invasions ; 

To  provide  for  organizing,  arming,  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as, may  be  em- 
ployed in  the  service  of  me  United  States,  reserving  to  states 
respectively,  the  appointment  of  the  officers,  and  the  authority 
of  training  the  mUitia  according  to  the  discipline  prescribed 
by  congress ; 

To  execise  exclusive  legislation  in  all  cases  whatsoever,  over 
such  district  (not  excee£ng  ten  miles  square)  as  may,  by 
cession  of  particular  states,  and  the  acceptance  of  congress, 
become  the  seat  of  the  government  of  the  United  States,  and 
to  exercise  like  authori^  over  all  places  purchased  by  the  con- 
sent of  the  legislature  of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and 
other  needful  buildings ; — ^and 

To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof 


14  CONSTITtJTION  OF  THB  UNITBD  STATES. 

UiriTATIOK  OF  THE  POWERS  OF  CONGRESS. 

Section  9.  The  migration  or  importation  of  such  persons 
as  any  of  the  states  now  existing  shall  think  proper  to  admit, 
shall  not  be  prohibited  by  the  congress  prior  to  the  year  one 
thousand  eight  hundred  and  eight,  but  a  tax  or  duty  may  be 
imposed  on  such  importation,  not  exceeding  ten  dollars  for 
each  person* 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion  the  pub- 
lic safety  may  require  it. 
No  bill  of  attamder  or  ex  post  facia  law  shall  be  passed. 
No  capitation,  or  direct  tax,  shall  be  laid,  unless  in  propor- 
tion to  the  census  or  enumeration  hereinbefore  directed  to  be 
taken. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
state.  No  preference  fi(ball  be  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  state  over  those  of  an- 
other; nor  shall  vessels  bound  to,  or  from  one  state,  be  obliged 
to  enter,  clear,  or  pay  duties  in  another. 

No  money  shall  be  drawn  from  the  treasury,  but  in  conse- 
quence of  appropriations  made  by  law;  and  a  regular  state- 
ment and  account  of  the  receipts  and  expenditures  of  all 
public  money  shall  be  published  from  time  to  time. 

No  title  of  nobility  shall  be  granted  by  the  United  States ; 
aifd  no  person  holding  any  office  of  profit  or  trust  under  them 
shall,  without  the  consent  of  the  congress,  accept  of  any  pres- 
ent, emolument,  office,  or  title,  of  any  kind  whatever,  from 
any  king,  prince,  or  foreign  state. 


UMITATION  OF  THE  POWERS  OF  INDIVIDtJAL  STATES. 

Section  10.  No  state  shall  enter  into  any  treaty,  alliance 
or  confederation ;  grant  letters  of  marque  and  reprisal ;  coin 
mone^ ;  emit  bills  of  credit ;  make  anything  but  ^old  and  sil- 
ver coin  a  tender  in  payment  of  debts ;  pass  any  bill  of  attain- 
der, ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts, or  grant  any  title  of  nobility. 

No  state  shall,  without  the  consent  of  congress,  lay  any  im- 
posts or  duties  on  imports,  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws,  and  the 
net  produce  of  all  duties  and  imposts,  laid  by  any  state  on 
imports  or  exports,  shall  be  for  the  use  of  the  treasury  of  the 
United  States;  and  all  such  laws  shall  be  subject  to  the 
revision  and  control  of  congress.  No  state  shall,  without  the 
consent  of  congress,  lay  any  duty  of  tonnage,  keep  troops,  or 
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ships  of  war  in  time  of  peace,  enter  into  any  agreement  or 
compact  with  another  state,  or  with  a  forei^i  power,  or  engage 
in  war,  imless  actually  invaded,  or  in  such  imminent  danger  as 
will  not  admit  of  delay. 


ARTICLE  n. 

Sbc.  1.    Executive  T)ower  Tested  In  a  president. 

ElectofB  of  president  and  Tiee  president. 

Meeting  of  electors  of  president,  Ac. 

Time  of  choosing  electors. 

Qnaliflcations  of  the  president. 

In  case  of  vacancy  in  the  office  of  prerident,  the  vice  president  to  act. 
3.    Powers  of  the  president. 
3.    other  duties  and  powers. 
A.    Officers  liable  to  impeachment. 


SXECtmVS  POWES. 

Section  1.  The  executive  power  shall  be  vested  in  a  presi- 
dent of  the  United  States  of  America.  He  shall  hold  his  office 
durinff  the  term  of  four  years,  and,  together  with  the  vice 
presi<&nt,  chosen  for  the  same  term,  be  elected  as  follows : 


ICANNXB  OF  XLECnNO. 

Each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,  a  number  of  electors,  equal  to  the  whole 
number  of  senators  and  representatives  to  which  the  state  may 
be  entitled  in  the  congress :  but  no  senator  or  representative, 
or  person  holding  an  office  of  trust  or  profit  under  the  United 
States,  shall  be  appointed  an  elector. 

The  electors  shall  meet  in  their  respective  states,  and  vote 
by  ballot  for  two  persons,  of  whom  one  at  least  shall  not  be 
an  inhabitant  of  me  same  state  with  themselves.  And  they 
shall  make  a  list  of  all  the  persons  voted  for,  and  of  the  num- 
ber of  votes  for  each ;  which  list  they  shall  sign  and  certify, 
and  transmit  sealed  to  the  seat  of  the  government  of  the  United 
States,  directed  to  the  president  of  the  senate.  The  president 
of  the  senate  shall,  in  the  presence  of  the  senate  and  house  of 
representatives,  open  all  certificate3,  and  the  votes  shall  then 
be  counted.  The  person  having  the  greatest  number  of  votes 
shall  be  the  president,  if  such  number  be  a  majority  of  the 
whole  number  of  electors  appointed ;  and  if  there  be  more 
than  one  who  have  such  majority,  and  have  an  ec^ual  number 
of  votes,  then  the  house  of  representatives  shall  immediately 
choose  by  ballot  one  of  them  for  president;  and  if  no  person 
have  a  majority,  then  firom  the  five  highest  on  the  list  the  said 
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house  shall  in  like  manner  choose  the  president.  But  in 
choosing  the  president,  the  vote  shall  be  taken  by  the  states,  the 
representation  from  each  state  having  one  vote;  a  quorum  for 
this  purpose  shall  consist  of  a  member,  or  members  from  two- 
thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be 
necessary  to  a  choice.  In  every  case,  after  the  choice  of  the 
president,  the  person  having  the  ^eatest  number  of  votes  of 
the  electors  shall  be  the  vice  president  But  if  there  should 
remain  two  or  more  who  have  equal  votes,  the  senate  shall 
choose  from  them  by  ballot  the  vice  president. 

[If  on.    The  aboT«  pamgrftph  MuiaUed  by  ftmendmento  which  prescribe  mode  of 
election.] 


TIME  OF  CHOOSING  ELEGT0B8. 

The  congress  may  determine  the  time  of  choosing  the  elect- 
ors, and  the  day  on  which  they  shall  _give  their  votes ;  which 
day  shall  be  the  same  throughout  the  United  States. 


WHO  EUOIBLE. 

No  person  except  a  natural  bom  citizen,  or  a  citizen  of  the 
United  States,  at  the  time  of  the  adoption  of  this  constitution, 
shall  be  eligible  to  the  office  of  president;  neither  shall  any 
person  be  eligible  to  that  office  who  shall  not  have  attained 
the  age  of  thirty-five  years,  and  been  fourteen  years  a  resident 
within  the  United  States. 


WHEN  THB  PRBSIDEin^S  POWER  DEVOLVES  ON  THE  VICE  PRESIDENT. 

In  case  of  the  removal  of  the  president  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and 
duties  of  the  said  office,  the  same  shall  devolve  on  the  vice 
president,  and  the  congress  may  by  law  provide  for  the  case  of 
removal,  death,  resignation,  or  inability,  both  of  the  president 
and  vice  president,  declaring  what  officer  shall  then  act  as 
president,  and  such  officer  luiall  then  act  accordingly,  until 
the  disability  be  removed,  or  a  president  shall  be  elected* 


PBBSmSKT's  COMFSNBATIOK.  \ 

The  president  shall,  at  stated  times,  receive  for  his  services 
a  compensation,  which  shall  neither  be  increased  nor  dimin- 
ished during  the  period  for  which  he  shall  have  been  elected, 
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and  he  shall  not  receive  within  that  period  any  other  emolu- 
ments from  the  United  States,  or  any  of  them. 

OATH. 

Before  he  enter  on  the  execution  of  hi's  office,  he  shall  take 
the  following  oath  or  affirmation: — "I  do  solemnly  swear  (or 
affirm)  that  I  will  faithfully  execute  the  office  of  president  of 
the  United  States,  and  will  to  the  best  of  my  ability,  preserve, 
protect,  and  defend  the  constitution  of  the  U  nited  States. 


POWERS  AND  DCTIBS. 

Section  2.  The  president  shall  be  commander-in-chief  of 
the  army  and  navy  of  the  United  States,  and  of  the  militia  of 
the  several  states,  when  called  into  the  actual  service  of  the 
United  States ;  he  may  require  the  opinion,  in  writing,  of  the 
principal  officer  in  each  of  the  executive  departments,  upon 
any  subject  relating  to  the  duties  of  their  respective  offices, 
and  he  shall  have  power  to  grant  reprieves  and  pardons  for 
oftences  against  the  United  btates,  except  in  cases  of  im- 
peachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent 
of  the  senate  to  make  treaties,  provided  two-thirds  of  the  sen- 
ators present  concur;  and  he  shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  senate,  shall  appoint  ambassa- 
dors, other  public  ministers  and-  consuls,  judges  of  the  supreme 
court,  and  all  other  officers  of  the  United  States,  whose  ap- 
pointments are  not  herein  otherwise  provided  for,  and  which 
shall  be  established  by  law;  but  the  congress  may  by  law  vest 
the  appointment  of  such  inferior  officers,  as  they  think  proper, 
in  the  president  alone,  in  the  courts  of  law,  or  m  the  heads  of 
departments. 

The  president  shall  have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recess  of  the  senate,  by  granting  com- 
missions which  shall  expire  at  the  end  of  their  next  session. 

Sec.  8.  He  shall  from  time  to  time  give  to  the  congress 
information  of  the  state  of  the  Union,  and  recommend  to  their 
consideration  such  measures  as  he  shall  judge  necessary  and 
expedient;  he'may,  on  extraordinary  occasions,  convene  both 
houses,  or  either  of  them,  and  in  case  of  disagreement  between 
them,  with  respect  to  the  time  of  adjournment,  he  may  adjourn 
them  to  such  time  as  he  shall  think  proper;  he  shall  receive 
ambassadors  and  other  public  ministers;  he  shall  take  care 
that  the  laws  be  faithfully  executed,  and  shall  commission  all 
the  officers  of  the  United  States. 
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OFFICERS  RSMOTED. 


Section  4.  The  president,  vice  president,  and  all  civil  offi 
cers  of  the  United  States,  shall  be  removed  from  office  on  im- 
peachment for,  and  conviction  of  treason,  bribery,  or  other 
nigh  crimes  and  misdemeanors. 


ARTICLE  III. 

Sec.  X.    Judicial  power. 

Judges  to  hold  their  offlees  dnring  good  behavior,  kc, 

2.  Extent  of  the  jadicial  powet. 

Original  and  appellate  Jurisdiction  of  the  supreme  conrt. 
Trial  of  crimes  to  be  by  jury,  &c. 

3.  Definition  of  treason. 

Congress  to  declare  its  pumi^hiiiakt. 


OF  THB  JtDIGIABT. 

Section  1.  The  judicial  power  of  the  United  States  shall 
be  vested  in  one  supreme  court,  and  in  such  inferior  courts  as 
the  congress  may  from  time  to  time  ordain  and  establish.  The 
judges,  both  of  the  supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  behavior,  and  shall,  at  stated  times, 
receive  for  their  services  a  compensation  which  shall  not  be 
diminished  during  their  continuance  in  office. 

Sec  2.  The  judicial  power  shall  extend  to  all  cases,  in  law 
and  equity,  arismc  under  this  constitution,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority; — ^to  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls ; — ^to  all  cases  of  admirality 
and  maritime  jurisdiction; — to  controversies  to  which  the 
United  States  shall  be  a  party ; — ^to  controversies  between  two 
or  more  states ;— between  a  state  and  citizens  of  another  state ; — 
between  citizens  of  different  states ; — between  citizens  of  the 
eame  state  claiming  lands  under  grants  of  different  states,  and 
between  a  state,  or  the  citizens  thereof,  and  foreign  states, 
ettLsens  or  subjects. 


jtrnwDicnoif  or  tsbj  scpkehei  cocrt. 

In  all  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  state  shall  be  a  party,  the 
supreme  court  shall  have  original  jurisdiction.  In  all  oilier 
cases  before  mentioned,  the  supreme  court  shall  have  appel- 
late jurisdiction,  both  as  to  the  law  and  &ct,  with  such  excep- 
tions,  and  under  such  regulations  as  the  congress  shall  make. 


CONSTITUTION  OP  THK  TJNITBD  STANCES.  19 


OF  TRIALS  FOR  CRIMES. 


The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury ;  and  such  trial  shcfll  be  held  in  the  state  where  the 
said  crimes  shall  have  been  committed ;  when  not  committed 
within  any  state,  the  trial  shall  be  at  such  place  or  pluces  as 
the  congress  may  by  law  have  directed. 


OF  TREASON. 


Sbction  3.  Treason  against  the  United  States  shall  consist 
only  in  levying  war  against  them,  or  in  adhering  tq  their  ene- 
mies, giving  them  aid  and  comfort 

No  person  shall  be  convicted  of  treason  unless  on  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  on  confession 
in  open  court 

The  congress  shall  have  power  to  declare  the  punishment  of 
treason,  but  no  attainder  of  treason  shall  work  corruption  of 
blood,  orforfeiture,  except  during  thelifeof  the  person  attainted. 


ARTICLE  IV. 

8bo.  1.    Credit  In  one  state  to  the  public  acts,  &o,,  of  another. 
3.    Reciprocity  of  citisens. 

Grimmals  flying  fVom  one  state  to  another,  to  be  delivered  up  on  demand. 
'  Fogitlvefl  to  be  deli?ered  up. 

3.  New  statea  may  be  admitted  into  the  Union,  &o. 
Congress  to  have  power  over  territory,  Ac. 

4.  Repablican  form  of  government  guaranteed  to  each  state,  &c. 


STATE  ACTS. 

Section  1.  Full  faith  and  credit  shall  he  given  in  each 
state  to  the  puhlic  acts,  records,  and  judicial  proceedings,  of 
every  other  state.  And  the  congress  may  by  general  laws  pre- 
scribe the  manner  in  which  such  acts,  records  and  proceedings 
shall  be  proved,  and  the  effects  thereof. 


PRIYn.E0E9  OF  CITIZEKS. 

Section  2.  The  citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  states. 

A  person  charged  in  any  state  with  treason,  felony,  or  other 
crime,  who  shall  nee  from  justice  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  state  hav- 
ing j  urisdiction  of  the  crime. 
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ruornvEs  to  be  deliyered  up. 


No  person  held  to  service  or  labor  in  one  state,  under  the 
laws  thereof,  escaping  into  another,  shall,  in  consequence  of 
any  law  or  regulation  therein,  be  dischareed  from  such  semce 
or  labor,  but  shall  be  delivered  up  on  claim  of  the  party  to 
whom  such  service  or  labor  may  be  due. 


KEW  STATES. 

Section  3.  New  states  may  be  admitted  by  the  congress 
into  the  union ;  but  no  new  state  shall  be  formed  or  erected 
within  the  iurisdiction  of  any  other  state ;  nor  any  state  be 
formed  by  the  junction  of  two  or  more  states,  or  parts  of  states, 
without  the  consent  of  the  legislatures  of  the  states  concerned 
as  well  as  of  the  congress. 


TEBBrrOBIAL  AlO)  OTHER  PROPERTY. 

The  congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  Unitea  States;  and  nothmg  in  this 
constitution  shall  oe  so  construed  as  to  prejudice  any  claims 
of  the  United  States,  or  of  any  particular  state. 

Section.  4.  The  United  States  shall  guarantee  to  eveir 
state  in  this  Union  a  republican  form  of  government,  and  shall 
protect  each  of  them  against  invasion  ;  and,  on  appplication  of 
the  legislature,  or  of  the  executive  (when  tha  legislature  can- 
not be  convened,)  against  domestic  violence. 


ARTICLE  V. 

Mode  of  amending  this  Constitution. 

AMENDMENTS. 

The  congress,  whenever  two-thirds  of  both  Houses  shall 
deem  it  necessary,  shall  propose  amendments  to  this  constitu- 
tion, or,  on  the  application  of  the  legislatures  of  two-thirds  of 
the  several  states,  shall  call  a  convention  for  proposing  amend- 
ments, which,  in  either  case,  shall  be  valid  to  all  intents  and 
purposes,  as  part  of  this  constitution,  when  ratified  by  the  leg- 
islatures of  three-fourths  of  the  several  states,  or  by  conven- 
tions in  three-fourths  thereof,  as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  the  congress ;  provided  that 
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no  amendment  which  may  be  made  prior  to  the  year  one  thou^ 
sand  eight  hundred  and  eight  shall  in  any  manner  affect  the 
first  and  fourth  clauses  in  the  ninth  section  of  the  first  article : 
and  that  no  state,  without  its  consent^  shall  be  deprived  of  its 
equal  suffirage  in  the  senate. 


ARTICLE  VL 


DEBTS. 

ABBomption  of  former  debts. 

This  constitntioo,  &c.,  the  supreme  law :  the  state  Judges  bixind  thereby.         • 

Certain  officers  to  take  oath  to  support  eonstitation. 

No  religions  test. 

All  debts  contracted  and  engagements  entered  into,  before 
the  adoption  of  this  constitution,  shall  be  as  valid  against  the 
United  States  under  this  constitution,  us  under  the  confed- 
eration. 


8CPREME  LAW  OF  THE  LAND. 

This  constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof;  and  all  treaties  made, 
or  which  shall  be  made,  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land ;  and  the  judges 
in  every  state  shall  be  bound  thereby,  anything  in  the  consti- 
tution or  laws  of  any  state  to  the  contrary  notwithstanding. 


OATH. NO  RELIGIOUS  TEST. 

The  senators  and  representatives  before  mentioned,  and  the 
members  of  the  several  state  legislatures,  and  all  executive  and 
judicial  officers,  both  of  the  Imited  States  and  of  the  several 
states,  shall  be  bound,  by  oath  or  affirmation,  to  support  this 
constitution :  but  no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under  the  United 
States. 


ARTICLE  VIL 

RATIFICATION. 

The  ratification  of  the  conventions  of  nine  states  shall  be 
sufficient  for  the  establishment  of  this  constitution  between 
the  states  so  ratifying  the  same. 
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Dbne  in  convention  by  the  unanimous  consent  of  the  states 

S resent,  the  seventeenth  day  of  September,  in  the  year  of  our 
lOrd,  one  thousand  seven  hundred  and  eightv-seven,  and  of 
the  independence  of  the  United  States  of  America  the 
twelfth.    In  witness  whereof  we  have  hereunto  subscribed 


our  names. 


KSW  HAXHtHIBB. 

JOHN  LANGDON, 
NICHOLAS  OltBlAN. 

XASSA0HU8ETTS. 

NATHANIEL  GOBHAM» 
BUPU8  KINO. 

covioQcncirr.  . 
WIUJAM  SAMUEL  JOHNSON, 
BOGEBSHERMAN. 

VXW  YOBV. 

ALEXANDER  HAMILTON. 

HEW  JKB8ST. 

WILUAM  UVINGSTON, 
BAVm  BREARLEY, 
WILLIAM  PATTERSON,  . 
JOHNATHAN  DAYTON. 

VKHNVSTLTANIA. 

BENJAMIN  FRANKLIN, 
THOMAS  MIFFLIN* 
BOBEBT  MORRIS, 
GEOReE  CLYMER, 
THOMAS  FITZSIMMONS, 
JARED  IN6ER80LL, 
JAMES  WILSON. 
GOUVEBNEUR  MORRIS. 

Attest, 


GEORGE  WASHINGTON, 

Preddent,  and  Deputy  from  Yirginia. 

DELKWABI. 

GEORGE  BGAD, 
GUNNING  BEDFORD,  Jb. 
JOHN  DICKINSON, 
BICHABD  BASSETT, 
JACOB  BBOOM. 

KABYLANB. 

JAMES  M'HENBY, 

DANIEL  or  8T.  THOMAS  JENIPEB, 

DANIEL  CARROLL.  , 

TIBQIKIA. 

JOHN  BLAIR, 
JA3IES  MADISON,  Jb. 

MOBTH  CAROLINA. 

WILUAM  BLOUNT, 
RICHARD  DOBBS  SPAIGHT, 
HUGH  WILLIAMSON. 

BOUTS  CAROLINA. 

JOHN  RUTLEDGK, 

CHARLES   COTtESWORTH    PINCK- 

NEY. 
CHARLES  PINCKNEY, 
PIERCE  BUTLER, 

GIOBOIA. 

Wn-LIAM  PEW,       . 
ABRAHAM  BALDWIN. 
WILUAM  JACKSON,  Secretary. 


A.MElsrDMEN"TS 

TO    THE  ^ 

CONSTITUTION  OF  THE  UNITED  STATES. 


AST.  1.  ReBtriction  on  the  power  of  eongrett.  "  '  ^ 

3.  Righto  of  tbe  people  to  bear  arme,  &c, 

3.  Quartering  of  soldien,  &c. 

4.  Bearcli  warrants. 

6.  Proceediaga  againat  perwnia  clwtgeil  with  eiim^    Tlielr  righta. 

6.  Further  rights. 

7.  Bights  of  trial  by  Jary. 

8.  Excessive  bail,  Ac. 

9.  Constmction  of  constitatlon. 

10.  Powers  leserred  to  the  states. 

11.  Restriction  of  Judicial  powers. 

12.  Mode  of  electing  the  president  and  rice  president  of  the  United  States. 

FRIB  EXBRCI8S  OF  RBU6I0K. 

Abticlb  L  Oonj^ss  shall  make  no  law  respecting  an  es- 
tablishment of  reliffion,  or  prohibiting  the  free  exercise  tnereof ; 
or  abpdging  the  freedom  of  speech,  or  of  the  press ;  or  the 
right  of  the  people  peaceably  to  assemble,  and  to  petition  the 
government  for  a  redress  of  grievances. 


RIGHT  TO  BXAR  ARMS. 

Article  IL  A  well  regalated  militia  being  necessary  to 
the  security  of  a  free  state^  the  right  of  the  people  to  keep  and> 
bear  arms  shall  not  be  infringed* 
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KO  SOLDIER  TO  BE    QUAHTKRBD,  ETC. 

Article  m.  No  soldier  shall,  in  time  of  peace,  be  quar- 
tered in  any  house,  without  the  consent  of  the  owner ;  nor  in 
time  of  war,  but  in  a  manner  to  be  prescribed  by  law. 


UNREASONABLE  SEARCHES  PROHIBnSD. 

Article  IV.  The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  no  warrants 
shall  issue,  but  upon  probable  cause,  supported  by  oath  or  af- 
firmation, and  particularly  describing  the  plsce  to  be  searched, 
and  the  persons  or  things  to  be  seized. 


CRDflNAL   PROCEEDI^OSr^     V    • 

Article  V.  No  person  shalt.b^"tieH*tb  answer  for  a  capi- 
tal, or  otherwise  infamousL  <:rim''e;» 'Unless  on  a  presentment  or 
indictment  of  a  gra^d  j*riiy,\except  in  cases  arising  in  the  land 
or  naval  forceSj.^r.in*Jhe-inilitia^  when  in  actual  service  in  time 
of  war  Of  pttT^ric^ckan^er ;  nor  shall  any  person  be  subject  for 
the  8^iue:OT[!5rfcV'tobe  twice  put  in  jeopardy  of  life  or  limb; 
nor  :sh^  \)e  compelled  in  any  criminal  case  to  be  a  witness 
a^msl  himself,  nor  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law ;  nor  shall  private  property  be 
taken  for  public  use,  without  just  compensation. 


MODE   OF  TRIAL. 

Article  VI.  In  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial,  by  an  impartial 
jury  of  the  state  and  district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been  previously  ascer- 
tained by  law,  and  to  be  informed  of  the  nature  and  cause  of 
the  accusation  ;  to  be  confronted  with  the  witnesses  against 
him ;  to  have  compulsory  process  for  obtaining  witneales  in 
his  favor,  and  to  have  the  assistance  of  council  for  his  defence. 


RIGHT  OF  TRIAL  BY  JURY. 

Article  VII.  In  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved,  and  no  £Eu;t,  tried  by  a  jury  shall  be 
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otherwise  re-examined  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law. 


BAIL,   FINES,   ETC. 

Article  ViLL  Excessive  bail  shall  not  be  required,  nor 
excessive  fines  imposed,  nor  cruel  and  unusual  punishments 
inflicted. 


BIGHTS  NOT   ENUMERATED. 

Article  EX.  The  enumeration  in  the  constitution  of  certain 
rights,  shall  not  be  construed  to  deny  or  disparage  others  re- 
tained by  the  people. 

rOWEAS  RESERVED. 

Article  X  The  powers  not  delegated  to  the  United  States, 
by  the  constitution,  nor  prohibited  by  it  to  the  states,  are  re- 
served to  the  states  respectively,  or  to  the  people. 


LIMITATIONS  OP  JUDICIAL  POWERS. 

Article  XL  The  judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  any  suit  in  law  or  equity,  com- 
menced or  prosecuted  against  one  of  the  United  States  by  cit- 
izens of  another  state,  or  by  citizens  or  subjects  of  any  foreign 
state. 

[This  amendment  was  proposed  at  the  second  session  of  the 
third  congress.  It  is  printed  in  the  Laws  of  the  United  States, 
1st  vol.,  p.  78,  as  Article  11.] 


ELECTION   OF   PRESIDENT. 

Article  Xn.  The  electors  shall  meet  in  their  respective 
states  and  vote  by  ballot  for  president  and  vice  president,  one 
of  whom,  at  least,  shall  not  be  an  inhabitant  of  tue  same  state 
with  themselves ;  they  shall  name  in  their  ballots  the  person 
voted  for  as  president,  and  in  distinct  ballots  the  person  voted 
for  as  vice  president,  and  they  shall  make  distinct  lists  of  all 
persons  voted  for  as  president,  and  of  all  persons  voted  for  as 
vice  president,  and  of  the  number  of  votes  for  each,  which  lists 
they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of 
the  government  of  the  United  States,  directed  to  the  president 
of  the  senate '; — tke  president  of  the  senate  shall^  in  the  presence 


26  AMinrBMSirrB  to  the  coivstitution. 

of  the  senate  and  house  of  representatives^  open  all  certificates, 
and  the  votes  shall  then  be  counted ; — the  person  having  the 
greatest  number  of  votes  for  president,  shall  be  the  president, 
if  such  a  number  be  a  majority  of  the  whole  number  of  elec- 
tors appointed ;  and  if  no  person  have  such  majority,  then 
from  the  persons  having  the  highest  numbers,  not  exceeding 
three  on  the  list  of  those  voted  for  as  president,  the  house  of 
representatives  shall  choose  immediately,  by  ballot,  the  presi- 
dent. But  in  choosing  the  president,  the  votes  shall  be  taken 
by  states,  the  representation  from  each  state  having  one  vote  ; 
a  quorum  for  this  purpose  shall  consist  of  a  member  or  mem- 
bers from  two-thirda  of  the  states,  and  a  msgority  of  all  the 
states  shall  be  necessary  to  a  choice.  And  if  the  house  of  rep- 
resentatives shall  not  choose  a  president  whenever  the  rignt 
of  choice  shall  devolve  upon  them,  before  the  fourth  day  of 
March  next  following,  then  the  vice  president  shall  act  presi- 
dent, as  in  case  of  the  death  or  other  constitutional  disability 
of  the  president.  The  person  having  the  greatest  number  of 
votes  as  vice  president,  shall  be  the  vice  president,  if  such  num- 
ber be  a  majority  of  the  whole  number  of  electors  appointed, 
and  if  no  person  have  such  majority,  then  from  the  two  high- 
est numbers  on  the  list,  the  senate  shall  choose  the  vice  presi- 
dent ;  a  quorum  for  the  purpose  shall  consist  of  two-thirds  of 
the  whole  number  of  senators,  and  a  majority  of  the  whole 
number  shall  be  necessary  to  a  choice.  But  no  person  con- 
stitutianally  ineligible  to  the  office  of  president  shall  be  eligi- 
ble to  that  of  vice  president  of  the  United  States. 

[The  foregoing  article  proposed  at  the  first  session  of  the 
eighth  congress,  is  printea  in  the  Laws  of  the  United  States  as 
Article  12.J 

Note. — ^Another  amendment  was  proposed  as  Article  xiii., 
at  the  second  session  of  the  eleventh  congress,  but,  not  having 
been  ratified  by  a  sufficient  number  of  states,  has  not  yet  be- 
come valid  as  a  part  of  the  constitution  of  the  United  States. 
It  is  erroneously  ffiven  as  a  part  of  the  constitution,  in  page 
74,  vol.,  1.  Laws  of  the  United  States. 


ORGANIC  ACT  OP  THE 

TERRITORY    OF    IDAHO, 


iJr  ACT  TO  l>BOyn)E  A  TEMP0R#7  GOVERNMENT  FOR  THE  TERRITORY 

OF  IDAHO. 

8ec.  1.  Territory  of  Idaho,  bonndaries. 

3.  Executive  power,  goTemor,  etc. 

3.  Secretary,  when  to  act  as  governor. 

4.  Legtolative  power,  what  constitateB,  length  of  aearion,  etc. 

5.  Voters  at  first  election. 

6.  Veto  power  of  governor,  taxes,  etc. 

7.  District,  county /or  township  officers. 

8.  If  embers  of  assombly ,  who  may  be. 
8.  Judicial  power,  with  whom  vested. 

^  10.    Territorial  office^,  appointment  of,  salaries,  pay  of. 

11.  Members  of  assembly,  session  of,  etc. 

12.  Seat  of  government,  delegate,  constitutional  laws,  etc. 

14.  Public  lands;  school  sections; 

15.  Judicial  districts  and  judges. 

16.  Officers  to  give  bonds. 

17.  Treaties  with  Indians,  agencies,  etc. 

Be  it  enacted  hy  the  Senate  and  House  of  Hepresentatives  of  the 
United  States  in  Congress  assembledy  That  all  that  part  of  the 
territoiy^f  the  United  States  included  within  the  following 
limits,  to-wit :  Berining  at  a  point  in  the  middle  channel  of 
the  Snake  river  where  the  northern  boundary  of  Oregon  in- 
tersects the  same ;  then  follow  down  the  said  channel  of  Snake 
river  to  a  i)oint  opposite  the  mouth  of  the  Eooskooskia,  or 
Clearwater  river ;  tnence  due  north  to  the  forty-ninth  par- 
allel of  latitude ;  thence  east  along  said  parallel  to  the  twenty- 
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seventh  degree  of  longitude  west  of  Washington ;  thence  south 
along  said  degree  of  longitude  to  the  northern  boundary  of  Col- 
orado Territory;  thence  west  along  said  boundary  to  the 
thirty-third  degree  of  longitude  west  of  Washington  ;  thence 
north  along  said  degree  to  the  forty-second  parallel  of  latitude; 
thence  west  along  said  parallel  to  the  eastern  boundary  of  the 
State  of  Oregon ;  thence  north  along  said  boundary  to  the 
place  of  begming.  And  the  same  is  hereby  created  into  a 
temporary  government,  by  the  name  of  the  Territory  of  Idaho: 
Provided^  That  nothing  in  this  act  contained  shall  be  construed 
to  inhibit  the  government  of  the  United  States  from  dividing 
said  Territory  or  changing  its  boundaries  in  such  manner  ana 
at  such  time  as  congress  shall  deem  convenient  and  proper, 
or  from  attaching  any  portion  of  said  Territorjr  to  any  other 
Statj>  or  Territory  of  the  United  States:  Provided^  farther ^ 
That  nothing  in  this  act  contained  shall  be  construed  to  impair 
the  rights  of  person  or  property  now  pertaining  to  the  Indians 
in  said  Territory,  so  long  as  such  rights  shall  remain  unextin- 
guished by  treaty  between  the  United  States  and  such  Indians, 
or  to  include  any  territory  which,  by  treaty  with  anjr  Indian 
tribes,  is  not,  without  the  consent  of  said  tnbe,  to  be  included 
within  the  territorial  limits  or  jurisdiction  of  any  state  or  ter- 
ritory ;  but  all  such  territory  sh^  be  excepted  out  of  the 
boundaries,  and  constitute  no  par^f  the  Territory  of  Idaho, 
until  said  tribe  shall  signify  their  assent  to  the  president  of 
the  United  States  to  be  included  within  said  Territory,  or  to 
affect  the  authority  of  the  government  of  the  United  States  to 
make  any  regulations  respecting  such  Indians,  their  lands, 
property,  or  other  rights,  by  treaty,  law,  or  otherwise,  which 
It  would  have  been  competent  for  the  government  to  make  if 
this  act  had  never  passed. 

Sec.  2.  And  be  it  further  enacted^  That  the  executive  power 
and  authority  in  and  over  said  Territory  of  Idaho  shall  be 
vested  in  a  governor,  who  shall  hold  his  office  for  four  years, 
and  until  his  successor  shall  be  appointed  and  qualified,  unless 
sooner  removed  by  the  president  of  the  United  States.  The 
governor  shall  reside  within  said  Territory,  and  shall  be  com- 
mander-in-chief of  the  militia,  and  superintendent  of  Indian 
affairs  thereof.  He  may  grant  pardons  and  respites  for  offen- 
ces against  the  laws  of  said  Territory,  and  reprieve  forv)ffences 
against  the  laws  of  the  United  States  until  the  decision  of  the 
president  or  the  United  States  can  be  made  known  thereon ; 
ne  shall  commission  all  officers  who  €hall  be  appointed  to  office 
under  the  laws  of  the  said  Territory,  and  shall  take  care  that 
the  laws  be  faithfully  executed. 

Sbc.  3.  And  be  it  further  enacted^  That  there  shall  be  a  secre- 
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tary  of  said  Territory,  who  shall  reside  therein,  and  shall  hold 
his  office  for  four  years,  unless  sooner  removed  by  the  presi- 
dent of  the  United  States ;  he  shall  record  and  preserve  all 
laws  and  proceedings  of  the  legislative  assembly  hereinafter 
constituted,  and  all  the  acts  and  proceedings  of  the  governor 
in  his  executive  department ;  he  shall  transmit  one  copy  of 
the  laws  and  journals  of  the  le^slative  assembly  within  thirty 
days  after  the  end  oi  each  session,  and  one  copy  of  the  execu- 
tive proceedings  and  official  correspondence  semi-annually,  on 
the  first  days  ot  January  and  July  in  each  year,  to  the  presi- 
dent of  the  United  States,  and  two  copies  of  the  laws  to  the 
president  of  the  senate  and  to  the  speaker  of  the  house  of  rep- 
resentatives for  the  use  of  congress ;  and  in  case  of  the  death, 
removal,  resignation,  or  absence  of  the  governor  from  the  ter- 
ritory, the  secretary  shall  be,  and  he  is  herebj^  authorized  and 
required  to  execute  and  perforn  all  the  powers  and  duties  of 
the  governor  during  such  vacancy  or  absence,  or  until  another 
governor  shall  be  duly  appointed  and  qualified  to  fill  such 
vacancy 

Sec*  4,  And  be  it  further  enacted,  That  the  legislative  power 
and  authority  of  said  Territory  shall  be  vested  in  the  ffovemop 
and  legislative  assembly.  The  legislative  assembly  shall  con- 
sist of  a  council  and  house  of  representatives.  The  council 
shall  consist  of  seven  members  having  the  qualifications  of 
voters  as  hereinafter  prescribed,  whose  term  of  service  shall 
continue  two  years.  The  house  of  representatives  shall,  at  its 
first  session,  consist  of  thirteen  members  possessing  the  same 
qualifications  as  prescribed  for  the  members  of  the  council, 
and  whose  term  of  service  shall  continue  one  year.  The  num- 
ber of  representatives  may  be  increased  by  the  legislative 
assembly,  from  time  to  time,  to  twenty-six,"in  proportion  to 
the  increase  of  qualified  voters;  and  the  council,  in  like  man- 
ner, to  thirteen.  An  apportionment  shall  be  made  as  nearly 
equal  as  practicable  amon^  the  several  counties  or  districts  for 
the  election  of  the  council  and  representatives,  ^ving  to  each 
section  of  the  Territory  representation  in  the  ratio  of  its  qual- 
ified voters  as  nearly  as  may  be.  And  the  members  of  the 
council  and  of  the  house  of  representatives  shall  reside  in,  and 
be  inhabitants  of,  the  district  or  county,  or  counties,  for  which 
they  may  be  elected  respectively.  Previous  to  the  first  elec- 
tion, the  governor  shall  cause  a  census  or  enumeration  of  th'3 
inhabitants  and  qualified  voters  of  the  several  counties  and 
districts  of  the  Territory  to  be  taken  by  such  persons  and  in 
such  mode  as  the  governor  shall  designate  and  appoint,  and 
the  persons  so  appointed  shall  receive  a  reasonable  compensa- 
tion therefor.    And  the  first  election  shall  be  held  at  such  time 
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and  places,  and  be  coudacted  in  each  manner  both  as  to  the 
persons  who  shall  superintend  such  election  and  the  returns 
thereof,  as  the  governor  shall  appoint  and  direct;  and  he  shall, 
at  the  same  time,  declare  the  number  of  members  of  the  coun- 
cil and  house  of  representatiyes  to  which  each  of  the  counties 
or  districts  shall  .be  entitled  under  this  act.  The  persons  hav- 
ing the  highest  number  of  legal  votes  in  each  ot  said  council 
districts  for  members  of  the  council  shall  be  declared  by  the 

fovernor  to  be  duly  elected  to  the  council;  and  the  persons 
aving  the  highest  number  of  legal  votes  for  the  house  of 
representatives  shall  be  declared  by  the  governor  to  be  duly 
elected  members  of  said  house :  jProvidedy  That  in  ca^e  two 
or  more  persons  voted  for  shall  have  an  equal  number  of  votes, 
and  in  case  a  vacancy  shall  otherwise  occur  in  either  branch 
of  the  legislative  assembly,  the  governor  shall  order  a  new 
election ;  and  the  persons  thus  elected  to  the  legislative  tssepi- 
bly  shall  meet  at  such  place  and  on  such  day  as  the  governor 
shall  appoint;  but  thereafter  the  time,  place,  and  manner  of 
holding  and  conducting  all  elections  by  the  people,  and  the 
apportioning  the  representation  in  the  several  counties  or  dis- 
tricts to  the  council  and  house  of  representatives,  according  to 
the  number  of  qualified  voters,  shall  be  prescribed  by  law^  as 
well  as  the  day  of  the  commencement  of  the  regular  sessions 
of  the  legislative  assembly ;  Provided,  That  no  session  in  any 
one  year  shall  exceed  the  term  of  forty  days,  except  the  first 
session,  which  may  continue  sixty  days. 

Sec.  6.  And  be  it  further  enacted.  That  every  free  white  male 
inhabitant  above  the  age  of  twentv-one  years,  who  shall  have 
been  an  actual  resident  of  said  Territory  at  the  time  of  the 
passage  of  this  act,  shall  be  entitled  to  vote  at  the  first  elec- 
tion, and  shall  be  eligible  to  any  office  within  the  said  Terri- 
tory ;  but  the  qualifications  ot  voters,  and  of  holding  office,  at 
all  subsequent  elections,  shall  be  such  as  shall  -be  prescribed 
by  the  legislative  assembly. 

Sbc.  6.  And  be  it  further  enacted.  That  the  legislative  power 
of  the  Territory  shall  extend  to  all  rightful  su^ects  of  legis- 
lation consistent  with  the  constitution  of  the  United  States 
and  the  provisions  of  this  act ;  but  no  law  shall  be  passed  in- 
terfering with  the  primary  disposal  of  the  soil;  no  tax  shall  be 
imposed  upon  the  property  of  the  United  States,  nor  shall  the 
lands  or  other  property  of  non-residents  be  taxed  higher  than 
the  lands  or  other  property  of  residents.  Every  bill  which 
shall  have  passed  the  council  and  house  of  representatives  of 
the  said  Territory  shall,  before  it  becomes  a  law,  be  presented 
to  the  governor  of  the  Territory ;  if  he  approve,  he  shall  siffu 
it;  but  if  not,  he  shall  return  it»  with  his  objections,  to  the 
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house  in  which  it  originated,  who  shall  enter  the  objections.at 
larse  upon  their  joamaland  proceed  to  reconsider  it  If^  after 
Bucn  reconsideration,  two-thirds  of  that  house  shall  agree  to 
pass  the  bill,  it  shall  be  sent,  together  with  the  objections,  to 
the  other  house,  by  which  it  shall  likewise  be  reconsidered ; 
and  if  approved  by  two-thirds  of  that  house,  it  shall  become  a 
law.  But  in  all  such  cases  the  votes  of  both  houses  shall  be 
determined  by  yeas  and  nays,  to  be  entered  on  the  journal  of 
each  house  respectively.  If  any  bill  shall  not  be  returned  bv 
the  governor  within  three  days  (Sunday  excepted)  after  it  shall 
have  been  presented  to  him,  the  same  shall  oe  a  law  in  like 
manner  as  if  he  had  signed  it,  unless  the  assembly,  by  adjourn- 
ment, prevent  its  return ;  in  which  case  it  shall  not  be  a  law: 
Provided^  That  whereaa  slavery  is  prohibited  in  said  Territory 
by  act  of  congress  of  June  nineteenth,  eighteen  hundred  and 
sixty-two,  notniu^  herein  contained^  shdl  be  construed  .to 
authorize  or  permit  its  existence  therein. 

Sec.  7.  And  be  it  further  enacted^  That  all  township,  distrijct, 
and  county  officers,  not  herein  otherwise  provided  for,  shall  be 
appointed  or  elected,  as  the  case  may  be^  in  such  manner  as 
shall  be  provided  bv  the  governor  and  legislative  assembly- of 
the  territory  of  Idaho.  The  governor  shall  nominate  and,  by 
and  with  the  advice  and  consent  of  the  le^slative  council,  ap- 
point all  officers  not  herein  otherwise  provided  for ;  and  in  the 
first  instance  the  governor  alone  may  appoint  all  said  officers, 
who  shall  hold  their  offices  until  the  end  of  the  first  session  of 
the  legislative  assembly,  and  shall  lay  ofi;*  the  necessary  dis- 
tricts for  members  of  the  council  and  house  of  representatives, 
and  all  other  officers. 

Sec  8.  And  be  it  further  enacted^  That  no  member  of  the  leg- 
islative assemly  shall  hold  or  be  appointed  to  any  office  which 
shall  have  been  created,  or  the  salary  or  emoluments  of  which 
shall  have  been  increased,  while  he  was  a  member,  during  the 
term  for  which  he  was  elected,  and  for  one  vear  after  the  ex- 
piration of  such  term ;  but  this  restriction  shall  not  be  appli- 
cable to  members  of  the  first  legislative  assembly ;  and  no 
person  holding  a  commission  or  appointment  under  the  United 
States,  except  postmasters,  shall  be  a  member  of  the  legicila- 
tive  assembly,  pr  shall  hold  any  office  under  the  government 
of  said  Territory. 

Sec.  9.  And  be  it  further  enacted^  That  the  judicial  power  of 
said  Territory  shall  be  vested  in  a  supreme  court,  district  courts, 
probate  courts,  and  in  justices  of  the  peace.  The  supreme 
court  shall  consist  of  a  chief  justice  and  two  associate  justices, 
anv  two  of  whom  shall  constitute  a  quorum,  and  who  shall 
hold  a  t<H*m  at  the  seat  of  government  of  said  Territoiy  annu* 
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ally;  and  they  shall  hold  their  offices  during  the  period  of  foar 
years,  and  until  their  successors  shall  he  appointed  and  quali- 
fied. The  said  Terriory  shall  be  divided  into  three  judicial  dis- 
tricts, and  a  district  court  shall  be  held  in  each  of  said  districts 
by  one  of  the  justices  of  the  supreme  court  at  such  times  and 
places  as  may  be  prescribed  by  law ;  and  the  said  judges  shall, 
after  their  appointments,  respectively,  reside  in  the  districts 
which  shall  be  assigned  them.  The  jurisdiction  of  the  several 
courts  herein  provided  for,  both  appellate  and  original,  and 
that  of  the  probate  courts  and  of  justices  of  the  peace,  shall 
be  limited  by  law:  Provided^  That  justices  of  the  peace  shall 
not  have  jurisdiction  of  any  matter  in  controversy  when  the 
title  or  boundaries  of  land  may  be  in  dispute,  or  where  the 
debt  or  sum  claimed  shall  exceed  one  hundred  dollars ;  and 
the  said  supreme  and  district  courts,  respectively,  shall  possess 
chancery  as  well  as  common-law  jurisdiction.  Each  district 
court,  or  the  judge  thereof,  shall  appoint  its  clerk,  who  shall 
also  be  the  register  in  cftncery,  and  shall  keep  his  office  at 
the  place  where  the  court  may  be  held.  Writs  of  error,  bills 
of  exceptions,  and  appeals,  shall  be  allowed  in  all  cases  from 
the  final  decisions  of  said  district  courts  to  the  supreme  court, 
under  such  regulations  as  may  be  prescribed  by  law.  The 
supreme  court,  or  the  justices  thereof,  shalV appoint  its  own 
clerk,  and  every  clerk  shall  hold  his  office  at  -tne  pleasure  of 
the  court  for  which  he  shall  have  been  appointed.  Writs  of 
error  and  appeals  from  the  final  decisions  of  said  supreme 
court  shall  be  allowed,  and  may  be  taken  to  the  supreme  court 
of  the  United  States,  in  the  same  manner  and  under  the  same 
regulations  as  from  the  circuit  courts  of  the  United  States, 
where  the  value  of  the  property  or  the  amount  in  controversy, 
to  be  ascertained  b^  the  oath  or  affirmation  of  either  party,  or 
other  competent  witnesses,  shall  exceed  one  thousand  dollars, 
except  that  a  writ  of  error  or  appeal  shall  be  allowed  to  the 
supreme  court  of  the  United  States  from  the  decision  of  the 
said  supreme  court  created  by  this  act,  or  of  any  judge  thereof, 
or  of  the  district  courts  created  by  this  act,  or  of  any  judge 
thereof,  upon  any  writs  of  habeas  corpus  involving  the  question 
of  personal  freedom.  And  each  of  the  said  district  courts 
shall  have  and  exercise  the  same  jurisdiction,  in  all  cases  aris- 
ing under  the  constitution  and  laws  of  the  United  States,  as 
is  vested  in  the  circuit  and  district  courts  of  the  United  States ; 
and  the  first  six  days  of  every  term  of  said  courts,  or  so  much 
thereof  as  shall  be  necessary,  shall  be  appropriated  to  the  trial 
of  causes  arising  under  the  said  constitution  and  laws ;  and 
writs  of  error  and  appeal  in  all  such  cases  shall  be  made  to 
the  supreme  court  of  said  Territory,  the  same  as  in  other  cases* 
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The  said  clerks  shall  receive,  in  all  such  cases,  the  same  fees 
which  the  clerks  of  the  district  courts  of  Washington  Terri- 
tory now  receive  for  similar  services. 

Sec.  10.  And  be  itfurihear  enacted^  That  there  shall  be  appoint- 
ed an  attorney  for  said  Territory,  who  shall  continue  in  office 
four  vears,  and  until  his  successor  shall  be  appointed  and 
qualified,  unless  sooner  removed  by  the  president  of  the  TTnited 
States,  and  who  shall  receive  the  same  fees  and  salary  as  the 
attorney  of  the  United  States  for  the  present  Territory  of  Wash- 
ington, There  shall  also  be  a  Marshal  for  the  Territorv  appoint- 
ed, who  shall  holdiiis  office  for  four  years,  and  until  his  suc- 
cessor shall  be  appointed  and  qualified  unless  sooner  removed 
bv  the  president  of  the  United  States,  and  who  shall  execute 
au  processes  issuing  from  the  said  courts  when  exercising  their 

i'unsdiction  as  circuit  and  district  courts  of  the  United  States; 
e  shall  perform  the  duties,  be  subject  to  the  same  regulations 
and  penalties,  and  be  entitled  to  the  same  fees  as  the  marshal 
of  the  district  court  of  the  United  States  for  the  present  Terri- 
tory of  Washington,  and  shall,  in  addition  be  paid  two  hundred 
dollars  annually  as  a  compensation  for  extra  services. 

Sbc.  11,  Ambeii  further  ermctedj  That  the  governor,  secretary, 
chief  justice,  and  associate  Justices,  attorney,  and  marshal,  shall 
be  appointed  by  the  president  of  the  United  States^  by  and 
with  the  advice  and  consent  of  the  Senate.  The  governor  and 
aecretary  to  be  appointed  as  aforesaid,  shall,  before  they  act  as 
such,  respectfully,  take  an  oath  or  affirmation,  before  the  dis- 
trict judge  or  some  justiceof  the  peace  in  the  limits  of  said  ter- 
ritory, duly  authorized  to  administer  oaths  and  affirmations  by 
the  laws  now  in  force  therein,  or  before  the  chief  justice  or  some 
associate  iusticc  of  the  supreme  court  of  the  United  States,  to 
support  the  constitution  of  the  United  States,  and  faithfully  to 
discharge  the  duties  of  their  respective  offices,  which  said  oaths, 
when  so  t»iken,  shall  be  certified  by  tiie  person  bv  whom  the 
same  shall  have  been  taken;  and  such  certificate  shall  be  received 
and  recorded  by  the  said  secretary  among  the  executive  proceed- 
ings; and  the  chief  justice  and  associate  justices,  and  all  civil  offi- 
cers in  said  Territory,  before  tbey  act  as  such  shall  take  a  like 
oath  or  affirmation  before  the  said  governor  or  secretary,  or  some 
judge  orjustice  of  the  peace  of  the  Territory,  who  may  be  duly 
commissioned  and  qualified,  which  said  oath  or  affirmation 
shall  be  certified  and  transmitted  by  the  person  taking  the  same 
to  the  secretary  to  be  by  him  recorded  as  aforesaid ;  and  after- 
wards the  like  cath  or  affirmation  shall  be  taken,  certified,  and 
recorded  in  such  mannerandform  as  may  be  prescribed  by  law. 
'the  governor  shall  receive  an  annual  sauiry  of  two  thousand  five 
han£e4  dollars^  the  chief  justice  and  associate  justices  shall 

8 


34  ORGANIC  ACT. 

receive  an  aniinal  salary  of  two  thousand  five  hundred  dollars, 
the  secretary  shall  receive  an  annual  salary  of  two  thousand 
dollars ;  the  said  salaries  shall  be  paid  quarter-yearly,  from  the 
dates  of  the  respective  appointments,  at  the  treasury  of  the 
United  States ;  but  no  payment  shall  be  made  until  said  officers 
shall  have  entered  upon  the  duties  of  their  respective  appoint- 
ments. The  members  of  the  legislative  assembly  shall  be  en- 
titled to  receive  four  dollars  each  per  day,  during  their  atten- 
dance at  the  sessions  thereof  and  four  dollars  each  for  every 
twenty  miles  traveled  in  goin^  to  and  returning  from  said  ses- 
sions estimated  according  to  the  nearest  usually  travelled  route, 
and  an  additional  allowance  of  four  dollars  per  day  shall  be 
paid  to  the  presiding  officer  of  each  house  for  each  day  he  shall 
so  preside.    And  a  chief  clerk,  one  assistant  clerk,  one  en- 

frossingand  one  enrolling  clerk,  a  sergeant-at-arms  and  door- 
eeper  may  be  chosen  for  each  house ;  and  the  chief  clerk 
shall  receive  four  dollars  per  day,  and  the  said  other  officers 
three  dollars  per  day,  during  the  session  of  the  legislative 
assembly ;  but  no  other  officers  shall  be  paid  by  the  United 
States :  Provided,  That  there  shall  be  but  one  session  of  the 
legislative  assembly  annually,  unless,  on  an  extraordinary 
occasion,  the  governor  shall  think  proper  to  call  the  legislative 
assembly  together.  There  shall  be  appropriated  annually  the 
usual  sum  to  be  expended  by  the  governor  to  defray  the  con- 
tingent expenses  of  the  Territory,  including  the  salary  of  the 
clerk  of  the  executive  department;  and  there  shall  also  be 
appropriated  annually  a  sufficient  sum,  to  be  expended  by  the 
secretary  of  the  Territory,  and  upon  an  estimate  to  be  made 
by  the  secretary  of  the  treasury  of  the  United  States,  to  de- 
fray the  expenses  of  thte  legislative  assembly,  the  printing  of 
the  laws,  and  other  incidental  expenses ;  and  the  governor  and 
secretary  of  the  Territory  shall,  in  the  disbursement  of  all 
moneys  entrusted  to  them,  be  governed  solely  by  the  instruc- 
tions of  the  secretary  of  the  treasurv  of  the  United  States, 
and  shall,  semi-annually,  account  to  the  said  secretary  fo|r  the 
manner  in  which  the  aforesaid  moneys  shall  have  been  ex- 
pended; and  no  expenditure  shall  be  made  by  said  legislative 
assembly  for  objects  not  specially  authorized  by  the  acts  of 
congress  making  the  appropriations,  nor  beyond  the  sums 
thus  appropriated  for  such  objects. 

Sbc.  12.  And  be  it  further  enacted.  That  the  legislative  assem- 
bly of  the  Territory  of  Idaho  shall  hold  its  first  session  at  such 
time  and  place  in  said  Territory  as  the  governor  thereof  shall 
appoint  and  direct;  and  at  said  first  session,  or  as  soon  there- 
after as  they  shall  deem  expedient,  the  governor  and  legisla- 
tive assembly  shall  proceed  to  locate  and  establish  the  seat  of 
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government  for  said  Territory  at  such  place  as  they  may  deem 
eligible :  Provided^  That  the  seat  of  government  j&xed  by  the 
governor  and  legislative  assembly  shall  not  be  at  any  time 
changed,  except  by  an  act  of  the  said  assembly  duly  passed, 
and  which  shall  be  approved,  aft^  due  notice,  at  the  first  gen- 
eral election  thereafter,  by  a  majority  of  the  legal  votes  cast 
on  that  question. 

SBe.  18.  And  be  it  farther  enacted^  That  a  delegate  to  the 
House  of  Representatives  of  the  United  States,  to  serve  for 
the  term  of  two  years,  who  shall  be  a  citizen  of  the  United 
States,  may  be  elected  by  the  voters  Qualified  to  elect  members 
of  the  legislatiwe  assembly,  who  shall  be  entitled  to  the  sam^ 
rights  and  privileges  as  are  exercised  and  enjoyed  by  the  dele- 
gates from  the  several  other  territories  of  the  United  States 
to  the  said  House  of  Representatives ;  but  the  delegate  first 
elected  shall  hold  his  seat  6nly  during  the  term  of  the  Con- 
fess to  which  he  shall  be  elected.  Tne  first  election  shall  be 
held  at  such  time  and  places,  and  be  conducted  in  such  man- 
ner as  the  governor  shall  appoint  and  direct;  and  at  all  subse- 
quent elections  the  times,  places,  and  manner  of  holding  elec- 
tions shall  be  prescribed  by  law.  The  person  having  the 
greatest  number  of  legal  votes  shall  be  declared  by  the  gover- 
nor to  be  duly  elected,  and  a  certificate  thereof  shall  begiven 
accordingly.  That  the  Constitution  and  all  laws  of  the  IHiited 
States  which  are  not  locally  inapplicable  shall  have  tlie  same 
force  and  effect  within  the  said  Territory  of  Idaho  as  else- 
where within  the  United  States. 

Sec.  14.  And  be  it  further  enacted^  That  when  the  lands  in  the 
said  Territory  shall  be  surveyed,  under  the  direction  of  the 
government  of  the  United  States,  preparatory  to  bringing  the 
same  into  market,  sections  numbered  sixteen  and  thirty-six 
in  each  township  in  said  Territory  shall  be,  and  the  same  are 
hereby,  reserved  for  the  purpose  of  being  applied  to  schools 
in  said  Territory,  and  in  the  states  and  territories  hereafter  to 
be  erected  out  of  the  same. 

Sec  15.  And  be  it  further  erutcted.  That,  until  otherwise  pro- 
vided by  law,  the  governor  of  said  Tcrritoiy  may  define  the 
judicial  districts  of  said  Territory,  and  assign  the  judges  who 
mav  be  appointed  for  said  Territory  to  the  several  districts, 
ana  also  appoint  the  times  and  places  for  holding  courts  in  the 
several  counties  or  subdivisions  in  each  of  said  judicial  dis- 
tricts, by  proclamation  to  be  issued  by  him ;  but  the  legislative 
assembly,  at  their  first  or  any  subsequent  session,  majr  organ- 
ize, alter,  or  modify  such  judicial  districts,  and  assign  the 
judges,  and  alter  the  times  and  places  of  holding  the  courts, 
as  to  them  shall  seem  proper  and  convenient. 
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Sbc.  16.  And  be  it  further  enaekdj  That  all  officers  to  be  ap- 
pointed by  the  president  of  the  United  States,  Vj  and  wiu 
the  adyice  and  consent  of  the  senate,  for  the  Territory  of 
Idaho,  who,  by  yirtue  of  the  provisions  of  any  law  now  exist- 
ing, or  which  may  be  enaet^  by  congress,  are  required  to  give 
security  for  moneys  that  may  be  intrusted  with  them  for  dis- 
bursement, shall  give  such  security  at  such  time  and  in  such 
mani^r  as  the  secretary  of  the  treasuty  may  prescribe.  • 

Sro.  17.  And  be  U  further  enaetedy  That  all  treaties,  laws,  and 
other  engagements  made  by  tiie  government  of  the  United 
States  with  the  Indian  tribes  inhabiting  the  territory  embraced 
within  the  provisions  of  this  act,  shall  be  faithfully  and  rigidly 
observed,  anything  contained  in  this  act  to  the  contrary  not- 
withstanding ;  and  that  the  existing  agencies  and  superintend- 
encies  of  said  Indians  be  continued  with  the  same  powers  and 
duties  which  are  now  prescribed  by  law,  except  tiiat  the  presi- 
dent of  the  United  States  may,  at  his  discretion,  change  the 
location  of  the  offices  of  said  agencies  or  superintendents. 

Approvbd,  March  8d,  1868. 


^OT  OF  COISraRESS 

GBEATING  THE  OFFICB  OF  SUBYSTOR  GENEIUlL  OF  THE  PUBLIC  LANDS  IN 

OBBGON.  AND  TO  PBOYIDE  FOB  THE  SUBVET,  AND  TO  MAKE 

DONATIONS  TO  SETTLEBS  OF  THE  SAID  PUBLIC  LANDS. 


Sio.  1.    A  nurreyor  general  to  be  appointed,  his  duties  and  anthoiity. 

i.  Swfeyor  general'a  office  to  be  eatablished  where  tke  preaident  diall  desig- 
nate ;  aalary  of  mrreyor  general— «pproprlatloii  for  clerk  hire  uA 
office  rent. 

8.  The  aecretary  of  the  interior  to  designate  the  method  of  the  anrrey ;  pro- 
Tiao  aa  to  land  unfit  for  onlttration— the  coat  of  the  mrrey  not  to  exceed 
eight  dollars  per  mile. 

4.  Donationa  of  640  and  S20  aerea  te  dtiieBB  of  the  United  Slatea— no  alien  to 

be  entitled  to  the  benefit  of  this  act  nnleas  hia  declaration  of  intention  ia 
made—the  donation  to  embrace  the  land  oecnpied— certain  contracts  to 
be  void-^^raoos  claiadng  under  thia  act  not  to  hold  under  the  treaty  of  'i6« 

5.  Donation  of  320  and  160  acres  to  citizens  of  the  United  States  up  to  1st  Doc. 

1853— no  person  to  recelTe  but  one  patent,  and  no  mineral  lands  to  be 
located. 

6.  Notifieationa  to  be  filed— when,  where  and  how  record  to  be  kept ;  aurveyor 

general  to  decide  all  o<miycta  of  boundarlea ;  pro^lao  aa  to  unea  running 
with  section  linea. ' 

7.  Of  final  proof  and  the  issuing  of  patenta. 

8.  Upon  the  death  of  a  elaiment  hia  rlghta  to  extend  te  hIa  ketoa  at  law. 

9.  Certain  claims  faivalid. 

10.  Two  townships  of  land  granted  to  the  territory  of  Oregon  to  establish  a 
unirerslty. 

IL  **  The  Oregon  City  dabn"  granted  to  the  territory,  except  certain  por- 
tions thereof. 

XL  Afldavita  of  culthratlen,  &o.,  to  be  made  before  the  anrreyor  general,  and 
to  be  recorded  by  him. 

13.  Quentlona  arliring  under  this  act  to  be  decided  by  the  anrreyor  general^ 

du^  of  the  surveyor  general. 

14.  Land  not  to  be  claimed  under  thia  act ;  proviso  aa  to  military  reseryatlona. 

SEcnoN  1.  Be  it  enacted  by  the  Senate  and  House  of  Sepresen- 
ioHves  of  the  United  States  of  America^  in  Ckmgress  assembled^ 
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That  a  surveyor  general  shall  be  appointed  for  the  territory  of 
Oregon,  who  shall  have  the  same  authority,  perform  the  sarne 
duties  respecting  the  public  lands  and  private  land  claims  in 
the  territory  of  Oregon,  as  are  vested  in  and  required  of  the 
surveyor  of  lands  in  Sie  United  States  northwest  of  Ohio,  ex- 
cept hereinafter  provided- 

Sec.  2.  And  he  it  further  enacted,  That  the  said  surveyor  gen- 
eral shall  establish  his  office  at  such  place,  within  the  said  ter- 
ritory, as  the  president  of  the  United  States,  may  from  time  to 
time  direct ;  he  shall  be  allowed  an  annual  salary  of  two  thou- 
sand j&ve  hundred  dollars,  to  be  paid  quarter  yearly,  and  to 
commence  at  such  time  as  he  shall  enter  into  bond,  with  com- 
petent security,  for  the  faithful  discharge  of  the  duties  of  his 
office.  There  shall  be,  and  hereby  is  appropriated  the  sum  of 
four  thousand  dollars,  or  as  much  thereof  as  is  necessary  for 
clerk  hire  in  his  office :  and  the  further  sum  of  one  thousand 
dollars  per  annum  for  office  rent,  fuel,  books,  stationery,  and 
other  incidental  expenses  of  his  office,  to  be  paid  out  of  the 
appropriation  for  surveying  the  public  lands, 

Sec.  3  And  be  it  further  enactedj  That  if,  in  the  opinion  of  the 
secretary  of  the  interior  it  be  preferable,  the  surveys  in  said 
territory  shall  be  made  after  what  is  known  as  the  geodetic 
mfethod,  under  such  regulations,  and  upon  such  terms,  as  may 
be-  provided  by  the  secretary  of  the  interior,  or  other  depart- 
ment having  charge  of  the  surveys  of  the  public  lands,  and 
that  said  geodetic  surveys  shall  be  followed  by  topographical 
surveys,  as  congress  may,  from  time  to  time  authorize  and  di- 
rect ;  but  if  the  present  mode  of  survey  be  adhered  to,  then  it 
shall  be  the  duty  of  said  surveyor  to  cause  a  base  line,  and  me- 
ridian to  be  surveyed,  marked  and  established,  in  the  usual 
manner,  at  or  near  the  mouth  of  the  Wallamet  river ;  and  he 
shall  also  cause  to  be  surveyed,  in  townships  and  sections,  in 
the  usual  manner,  and  in  accordance  with  the  laws  of  the 
United  States,  which  may  be  in  force,  the  district  of  country 
lying  between  the  summit  of  the  Cascade  mountains  and  the 
Pacific  ocean,  and  south  and  north  of  the  Columbia  river : 
Provided,  however,  that  none  other  than  township  lines  shall  be 
run,  where  the  land  is  deemed  unfit  for  cultivation.  That  no 
deputy  surveyor  shall  charge  for  any  line  except  such  as  may 
be  actually  run  and  marked,  nor  for  any  line  not  necessary  to 
be  run  ;  and  that  the  whole  cost  of  surveying  shall  not  exceed 
the  rate  of  eight  dollars  per  mile,  for  every  mile  and  part  of 
mile  actually  surveyed  and  marked. 

Sbc.  4.  And  be  it  further  enacted,  That  there  shall  be  and 
hereby  is  granted  to  every  white  settler  or  occupant  of  the 
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public  lands,  American  half-breed  Indians  included,  aboTe  the 
age  of  eighteen  years,  being  a  citizen  of  the  United  States,  or 
having  made  a  declaration  according  to  law,  of  his  intention 
to  become  a  citizen,  or  who  shall  mi^e  such  declaration  on  or 
before  the  first  day  of  December,  eighteen  hundred  and  fifty- 
one,  now  residing  in  said  territoiy,  or  who  shall  become  a  res- 
ident thereof,  on  or  before  the  first  day  of  December,  eichteeu 
hundred  and  fifty,  and  who  shall  have  resided  upon  and  culti- 
vated the  same  for  four  consecutive  years,  and  shall  otherwise 
conform  to  the  provisions  of  this  act,  the  quantity  of  one-half 
section,  or  three  hundred  and  twentv  acres  of  land,  if  a  single 
man,  and  if  a  married  man,  or  if  ne  shall  become  married 
within  one  vear  from  the  first  day  of  December,  eighteen  hun- 
dred and  finy,  the  quantity  of  one  section,  or  six  hundred  and 
forty  acres,  one-half  to  himself  and  the  other  half  to  his  wife, 
to  be  held  by  her  in  her  own  right ;  and  the  surveyor  general 
shall  designate  the  part  enuring  to  the  husband  and  that  to  the 
wife,  and  enter  the  same  on  the  records  of  his  office;  and  in  all 
cases  where  such  married  persons  have  complied  with  the  pro- 
visions of  this  act,  so  as  to  entitle  them  to  tne  grant  as  above 
provided,  whether  under  the  late  provisional  government  of 
Oregon,  or  since,  and  either  shall  have  died  before  patent 
issues,  the  survivor  and  children,  or  heirs  of  the  deceased  shall 
be  entitled  to  the  share  or  interest  of  the  deceased,  in  equal 
proportions,  except  where  the  deceased  shall  otherwise  dispose 
of  it  by  testament  duly  and  properly  executed  according  to  the 
laws  of  Oregon :  Provided,  That  no  alien  shall  be  entitled  to 
a  patent  to  land,  granted  by  this  act,  until  he  shall  produce  to 
the  surveyor  general  of  Oregon,  record  evidence  that  his  natu- 
ralization as  a  citizen  has  been  completed ;  but  if  any  alien, 
having  made  his  declaration  of  an  intention  to  become  a  citi- 
zen of  the  United  States,  after  the  passage  of  this  act,  shall  die 
before  his  naturalization  shall  be  completed,  the  possessorv 
right  acquired  by  him  under  the  provisions  of  this  act,  shall 
descend  to  his  heirs  at  law,  or  pass  to  his  devisees,  to  whom,  as 
the  case  may  be,  the  patent  shall  issue :  Provided^  Jvrtfiery  That 
in  all  cases  provided  for  in  this  section,  the  donation  shall  em- 
brace the  land  actually  occupied  and  cultivated  by  the  settler 
thereon :  Provided^  further.  That  all  future  contracts,  by  any 
person  or  persons  entitled  to  the  benefit  of  this  act,  for  the 
sale  of  the  land  to  which  he  or  they  may  be  entitled  under 
this  act,  before  he  or  they  have  received  a  patent  therefor,  shall 
be  void :  Provided,  further.  However,  that  this  section  shall 
not  be  so  construecT  as  to  allow  those  claiming  rights  under 
the  treaty  with  Great  Britain,  relative  to  the  Oregon  terri- 
tory^  to  claim  both  under  this  grant  and  the  treaty,  but  merely 
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to  secure  them  the  election,  and  confine  them  to  a  single  grant 
of  land. 

Sec.  5.  And  be  i(  further  enactedj  That  to  all  white  male 
citizens  of  the  United  States,  or  persons  who  shall  have  made 
a  declaration  of  intention  to  hecome  such,  above  the  a^e  of 
twenty-one  years,  emigrating  to,  and  settling  in  said  territory, 
between  the  first  day  of  December,  eighteen  liundred  and  fifty, 
Bxid  the  first  day  of  December,  eighteen  hundred  and  fifty- 
uree;  and  to  all  white  male  American  citizens,  not  hereinbe- 
fore provided  for,  becoming  one  and  twenly-years  of  age  in 
said  territoiy,  and  settling  there  between  the  times  last  afore- 
said, who  snail  in  other  respects  comply  with  the  foregoing 
section  and  the  provisions  of  this  law,  there  shall  be,  ana 
hereby  is  granted  the  quantity  of  one  quarter  section,  or  one 
hundred  and  sixtv  acres  of  land,  if  a  smgle  man  ;  or  if  mar- 
ried, or  if  he  shall  become  married  within  one  year  firom  the 
time  of  arriving  in  said  territory,  or  within  one  year  after  be- 
coming twenty-one  years  of  aee  as  aforesaid,  then  the  quantity 
of  one  half  section,  or  three  liundred  and  twenty  acres,  one 
half  to  the  husband,  and  the  other  half  to  the  wife  in  her  own 
right,  to  be  designated  by  the  surveyor  general  as  aforesaid : 
Provided  always^  that  no  person  shall  ever  receive  a  patent  for 
more  than  one  donation  of  land  in  said  territorT  in  nis  or  her 
own  ri^ht;  Providedy  that  no  mineral  lands  shall  be  located  or 
granted  under  the  provisions  of  this  act. 

Sec  6.  And  be  it  further  enactedy  That  within  three  months 
after  the  survey  has  been  made,  or  where  the  survey  has  been 
made  before  the  settlement  commenced,  then  within  three 
months  from  the  commencement  of  such  settlement,  each  of 
said  settlers  shall  notify  the  surveyor  general,  to  be  appointed 
under  this  act,  of  the  precise  tract  or  tracts  claimed  by  them 
respectfully,  under  this  law,  and  in  all  cases  it  shall  be  in  a 
compact  form ;  and  where  it  is  practicable  so  to  do,  the  land 
so  claimed  shall  be  taken  as  nearly  as  practicable,  by  le^al 
sub-divisions  ;  but  where  that  cannot  be  done,  it  shall  Be  the 
duty  of  the  said  surveyor  general  to  survey  aad  mark  each 
claim,  with  the  boundaries  as  claimed,  at  the  request  and  ex- 
pense of  the  claimant ;  the  charge  for  the  same  m  such  case, 
not  to  exceed  the  price  paid  for  surveying  public  lands.  The 
surveyor  general  shall  enter  a  description  of  such  claims  in  a 
book  to  be  ke^pt  by  him  for  that  purpose,  and  note,  temporarily 
on  the  township  plats,  the  tract  or  tracts  of  land  so  designatea, 
with  the  boundaries ;  and  whenever  a  conflict  of  boundaries 
shall  arise  prior  to  issuing  the  patent,  the  same  shall  be  deter- 
mined by  the  surveyor  general;  Provided,  that  after  the  first 
day  of  December  next,  all  claims  shall  be  bounded  by  lines 


DONATIOir   BAW.  41 

mnning  eaet  and  west,  and  fiortih  and  south :  And  provided 
further,  that  after  the  survey  is  made,  all  claims  shall  be  made 
in  conformity  to  the  same,  and  in  compact  form. 

Sbo.  7.  And  be  it  further  enacted,  That  within  twelve  months 
afte^  the  surveys  hare  been  made,  or  idiere  the  snrvey  ha» 
been  made  before  tbe  settlen^nt,  then  within  twelve  month» 
from  the  time  the  settlement  was  commenced,  each  person 
claiming  a  donation  right  under  this  act,  shall  prove  to  the 
satisfaction  of  the  surveyor  general,  or  of  such  other  officer 
as  may  be  aj^pointed  by  law  for  that  purpose,  that  the  settlement 
and  cultivation  required  by  this  act  had  been  commenced,  spe- 
cifying the  time  or  commencement ;  and  at  any  time  after  flie 
expiration  of  four  years  from  the  date  of  such  settlement,, 
whether  made  under  the  laws  of  the  late  provisional  govern- 
ment or  not,  shall  prove  in  like  manner,  by  two  disinterested 
witnesses,  the  fact  of  continued  residence  and  cultivation  re- 
quired by  the  fourth  section  of  this  act ;  and  upon  such  proof 
Dein^  made,  the  surveyor  general,  or  such  other  officer 
appointed  by  law  for  that  purpose,  shall  issue  certificates, 
under  such  rules  and  regulations  as  may  be  prescribed  by  the 
commissioner  of  the  general  land  office,  setting  forth  the  facts 
in  the  case,  and  specifying  the  land  to  which  the  parties  are 
entitled.  And  the  said  surveyor  general  shall  return  the  proof 
BO  taken,  to  the  office  of  the  commissioner  of  the  general  land 
office,  and  if  the  said  commissioner  shall  find  no  valid  objec- 
tion thereto,  patents  shall  issue  for  the  land,  according  to  the 
certificates  aforesaid,  upon  the  surrender  thereof 

8bc.  8.  And  be  it  further  enacted,  That  upon  the  death  of 
any  settler  before  the  expiration  of  the  four  years,  continued 
possession  required  by  this  act,  all  the  rights  of  the  deceased 
under  this  act,  shall  descend  to  the  heirs  at  law  of  such  settler, 
including  the  widow,  where  one  is  left,  in  equal  parts ;  and 
proof  of  compliance  with  the  conditions  of  this  act  up  to  the 
time  of  the  death  of  such  settler,  shall  be  sufficient  to  entitle 
them  to  the  patent. 

Sec.  9.  And  be  it  further  enacted,  That  no  claim  to  a  dona^ 
tion  right  unde^  the  provisions  of  this  act,  upon  sections  six*' 
teen  and  thirty-six,  shall  be  valid  or  allowed,  if  the  residence 
and  cultivation  upon  which  the  same  is  founded,  shall  have 
eommenced  after  the  survey  of  the  same ;  nor  shall  such  claim 
attach  to  any  tract  or  parcel  of  land  selected  for  a  military 

rt,  ot  within  olie  mile  thereof,  or  to  any  other  land  reserved 
government  purposes,  unless  the  residence  or  cultivation 
thereof  shall  have  commenced  previous  to  the  selection  or 
reservation  of  the  same  for  such  purposecr. 
Sbc.  10.    And  be  it  further  enacted^  That  there  be,  and  hereby 
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is  granted  to  the  territoiy  of  Oregon,  the  quantity  of  two 
townships  of  land  in  said  territory,  west  of  the  Cascade  moun- 
tains, and  to  be  selected  in  legal  subdivisions  after  the  same 
has  been  surveyed,  by  the  legislative  assembly  of  said  terri- 
tory, in  such  manner  as  it  may  deem  proper,  one  to  be  located 
north,  and  the  other  south  of  the  Columbia  river,  to  aid  in 
the  establishment  of  a  university  in  the  territory  of  Oregon,  in 
such  manner  as  the  said  legislative  assembly  may  direct,  the 
selection  to  be  approved  by  the  surveyor  generaL 

Sec.  11.  And  be  it  further  enactedy  That  what  is  known  as 
the  "Oregon  city  claim,"  excepting  the  Abernetby  island, 
which  is  hereby  confirmed  to  the  legal  assignees  of  the  Wal- 
lamett  milling  and  trading  companies,  s^all  be  set  apart  and 
be  at  the  disposal  of  the  leffislative  assembly,  the  proceeds 
thereof  to  be  applied  by  said  legislative  assembly  to  tne  estab- 
lishment and  endowment  of  a  university,  to  be  located  at  such 
place  in  the  territory  as  the  legislative  assembly  may  designate: 
jProvided^  however,  tnat  all  lots  and  parts  of  lots  in  said  claim, 
sold  or  gi-anted  %  Doctor  John  McLaughlin,  previous  to  the 
fourth  of  March,  eighteen  hundred  and  forty-nine,  shall  be 
confirmed  to  the  purchaser  or  donee,  or  their  assies,  to  be 
certified  to  the  commissioner  of  the  general  land  oflSce,  by  the 
surveyor  general,  and  patents  to  issue  on  said  certificates,  as 
in  other  cases :  Provided  further ,  that  nothing  in  this  act  con- 
tained, shall  be  so  construed  and  executed,  as  in  any  way  to 
destroy  or  aftect  any  rights  to  land  in  said  territory,  holden  or 
claimed  under  the  provisions  of  the  treaty  or  treaties,  existing 
between  this  country  and  Great  Britain. 

Ssc.  12.  And  be  it  further  enacted.  That  all  persons  claiming 
land  under  any  of  the  provisions  of  this  act,  oy  virtue  of  set- 
tlement and  cultivation  commenced  subsequent  to  the  first  of 
December,  in  the  year  eighteen  hundred  and  fifty,  shall  first 
make  affidavit  before  the  surveyor  general,  who  is  hereby 
authorized  to  administer  all  such  oaths  or  affirmations,  or  be- 
fore some  competent  officer,  that  the  land  claimed  by  them  is 
for  their  own  use  and  cultivation ;  that  they  are  not  acting  di- 
rectly or  indirectly,  as  agent  for,  or  in  employment  of  others, 
in  making  such  claims;  and  that  they  nave  made  no  sale, 
or  transfer,  or  any  arrangement,  or  agreement,  or  any  sale, 
transfer  or  alienation  of  me  same,  or  by  which  the  said  land 
shall  enure  to  the  benefit  of  any  other  person.  And  all  affida- 
vits required  by  this  act,  shall  be  entered  of  record,  by  the 
surveyor  general,  in  a  book  to  be  kept  by  him  for  that  pur- 
pose; and  on  proo^  before  a  court  of  competent  jurisdiction, 
that  any  of  such  oaths  or  affirmations  are  &lBe  or  fraudulent, 
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the  persons  making  such  false  or  fraudulent  oaths  or  affirma- 
tions, shall  be  subject  to  all  the  pains  and  penalties  of  pei^ury. 

Sec,  13.  And  be  it  further  enacted^  That  all  questions  arising 
under  this  act,  shall  be  adjudged  by  the  surveyor  general  as 
preliminary  to  a  final  decision  according  to  law ;  and  it  shall 
be  the  duty  of  the  surveyor  general,  under  the  direction  of  the 
commissioner  of  the  general  land  office,  to  cause  proper  tract 
bookB  to  be  opened  for  the  lands  in  Oregon,  and  to  do  and 
perform  all  otiier  acts  and  things  necessary  and  proper  to 
carry  out  the  provisions  of  this  act 

Seo.  14.  And  be  it  further  enactedy  That  no  mineral  lands, 
nor  lands  reserved  for  salines,  shall  be  liable  to  any  claim 
under  and  by  virtue  of  the  provisions  of  this  act ;  and  that 
such  portions  of  the  public  lands  as  may  be  desi^ated  under 
the  authority  of  the  president  of  the  United  Staies,  for  forts, 
magazines,  arsenals,  dock-yards,  and  other  needful  public  uses, 
shaU  be  reserved  and  excepted  from  tlie  operation  of  this  act: 
Provided,  that  if  it  shall  be  deemed  necessary,  in  the  judpnent 
of  the  president,  to  include  in  any  such  reservation  the  im- 
provements of  any  settler  made  previous  to  the  passage  of  this 
act^  it  shall,  in  such  case,  be  the  duty  of  tiie  secretary  of  war 
to  cause  the  value  of  such  improvements  to  be  ascertained, 
and  the  amount  so  ascertained  shall  be  paid  to  the  party  enti- 
tled thereto,  out  of  any  money  not  otherwise  appropriated. 

Appboved,  September  27, 1850. 


TO  AMEND  AN  ACT,  ENTITLED  "  AN  ACT  TO  CREATE  THE  OFFICE  OF 

SURVEYOR  GENERAL  OF  THE  PUBLIC  LANDS  IN  OREGON,  AND 

TO  PROVIDE  FOR  THE  SURVEY,  AND  TO  MAKE 

DONATIONS  TO  THE  SETTLERS  OF  THE 

SAm  PUBLIC  LANDS  APPROVED 

SEPTEMBER,  27,  1850." 


Sbc.  1.   Setllen  allowed  to  pvrchaae  their  lands,  after  two  yean*  reddence,  at  om 
dollar  and  twenty-five  cents  per  acre. 
).    How  a  patent  may  iasne  to  snch  settlers. 

3.  Snrreyor  general  to  keep  a  record  and  make  report  to  general  land  oflov. 

4.  Sorveyor  general  to  ffive  additional  bond. 
Compensation  for  sncn  dnttes. 
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Aw.  ft.    ProvWoM  of  ike  orfgfaal  act  •ztond«4. 

6.  GerUiB  perBoiw  dabucred  benefit  of  the  aot  to  whioii  thli  Ii  en  amendnient. 

7.  Certain  lands  lebject  to  prlrate  entiy  after  the  flrit  of  April,  1856. 
h  egiflter  and  reoeirer  to  m  ap^inted. 

Theh*  pay  and  datiee. 

8.  Certain  fridofrs  entitled  to  the  benefit  of  the  land  law. 

9.  JUaitation  of  reeerratlona. 


10. 


The  nureTor  general  snbject  to  the  proviaions  of  eoagrMi  for  the  lafe 
keeping  and  diabnnmenti  of  pabUo  roTenne. 


Sectioit  1.  Be  it  emxeted  by  the  Semite  cmd  Hotise  of  Bepresen- 
tatives  of  the  United  States  of  America^  m  Oongress  assembled^ 
That  aU  persons  who  have  located,  or  may  hereafter  locate 
lands  in  the  territory  of  Oregon,  in  accordance  with  the  pro- 
visions of  an  act  entitled  "an  act  to  create  the  office  of  sur- 
veyor general  of  the  public  lands  in  Oregon,  and  to  provide 
for  the  survey,  and  to  make  donations  to  the  settlers  of  the 
said  public  lands,"  approved  September  twenty-seventh, 
eighteen  hundred  and  fifty,  and  of  which  survey  shall  have 
been  made  or  may  hereafter  be  had,  in  lieu  of  the  term  of  con- 
tinued occupation  after  settlement,  as  provided  by  said  act, 
shall  be  permitted,  after  occupation  for  two  years  of  the  land 
so  claimed,  to  pay  into  the  hands  of  the  surveyor  general  of 
said  territory,  at  the  rate  of  one  dollar  and  twenty-five  cents 
per  acre  for  the  land  so  claimed,  located,  and  surveyed  as 
aforesaid ;  and  upon  the  death  of  any  settler  before  the  emi- 
ration  of  the  two  years*  continued  possession  required  by  this 
act,  all  the  rights  of  the  deceased  under  this  act  shall  descend 
to  the  heirs-at-law  of  such  settler,  including  the  widow,  where 
one  is  left,  in  equal  parts ;  and  proof  of  compliance  with  the 
conditions  of  this  act,  up  to  the  time  of  the  death  of  such  set- 
tler, shall  be  sufficient  to  entitle  them  to  the  patent 

Sec  2.  And  be  it  further  enactedy  That  upon  the  payment  of 
money  for  lands  as  aforesaid  to  the  said  surveyor  general,  he 
shall  issue  his  certificate  of  such  payment,  together  with  an 
accurate  copy  of  the  survey  of  the  land  so  located  and  pur- 
chased, to  the  purchaser  thereof,  and  upon  the  filing  of  which 
said  certificate  and  copy  of  survey  in  the  office  of  the  com- 
missioner of  the  general  land  office,  a  patent  shall  issue  there- 
for as  in  other  cases. 

Sbo.  3.  And  be  it  further  enacted^  That  it  shall  be  the  duty 
of  the  said  surveyor  general  to  keep  and  preserve  a  record  of 
all  moneys  so  received,  and  to  make  out  and  transmit  quar- 
terly, to  the  commissioner  of  the  general  land  office,  an  accu- 
rate report  of  the  moneys  so  received  by  him  as  aforesaid. 

S»c.  4.  And  be  it  further  enacted.  That  it  shall  be  the  duty 
bf  the  said  surveyor  general  immediately  upon  the  taking  efifect 
of  this  act,  to  enter  into  security  in  the  sum  of  fifty  thousand 
3oUarS)  conditioned  for  the  safe  keeping  of  all  moneys  re- 
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ceived  by  him  as  surveyor  general  according  to  law :  Providedy 
however.  That,  in  order  to  compenaate  the  surveyor  general  of 
said  territoxT  for  the  additional  labors  and  responsibilities  im- 
posed upon  him  by  this  act,  in  receiving,  safe-keeping,  paying 
over,  and  accountmjg  for  the  moneys  aforesaid,  he  shall  receive 
a  per  centum  on  all  such  sums,  which  shall  include  the  pay 
for  clerk  hire,  together  with  all  costs  and  expenses  incidental 
to  such  special  services  in  any  one  year :  JPromdedj  The  salary 
and  per  centage  of  said  surveyor  general,  and  for  clerk  hire, 
shall  not  exceed  four  thousand  dollars  for  any  one  ^ear. 

S£C.  5.  And  be  it  further  enacted^  That  the  provisions  of  the 
act  to  which  this  is  an  amendment,  be,  and  the  same  are  hereby 
extended  and  continued  in  force  until  the  first  day  of  Decem- 
ber, eighteen  hundred  and  fifty-five. 

8bc.  6.  And  be  it  further  enactedj  That  every  person  entitled 
to  the  benefit  of  the  fourth  section  of  the  act  of  which  this  is 
amendatoiy,  who  was  resident  in  said  territory  on  or  prior  to 
the  first  of  December,  eighteen  hundred  and  fifty,  shall  be, 
and  hereby  is  required  to  file  with  the  surveyor  general  of  said 
territory,  m  advance  of  the  time  wh^a  the  public  surveys  shall 
be  extended  over  the  particular  land  claimed  by  him,  where 
those  surveys  shall  not  nave  been  made  previous  to  the  date 
of  this  act,  a  notice  in  writing,  setting  lorth  his  claim  to  the 
benefits  of  said  section,  and  citing  all  required  particulars  in 
reference  to  such  settlement  claim ;  and  all  persons  failing  to 

five  such  notice  on  or  prior  to  the  first  of  December,  eighteen 
undred  and  fifty-three,  shall  be  thereafter  debarred  from  ever 
receiving  any  benefit  under  said  fourth  section.  And  all  per- 
sons who,  on  the  first  of  December,  eighteen  hundred  and 
.fifty-three,  shall  have  settled  on  surveyed  lands  in  said  terri- 
tory, in  virtue  of  the  provisions  of  the  fifth  section  of  the  act 
of  which  this  is  amendatory,  who  shall  Mi  to  give  notice  in 
writing  of  such  settlement,  specifying  the  particulars  thereof 
to  the  survevor  general  of  said  territory,  on  or  prior  to  the 
first  of  April,  eighteen  hundred  and  fifty-five,  shall  be  there- 
after debarred  trom  ever  receiving  the  oenefits  of  sMd  fifth 
flection. 

Sec.  7.  And  be  it  further  enacted,  That  from  and  after  the 
first  of  April,  eighteen  hundred  and  fifty-five,  all  public  lands 
within  the  limits  of  the  townships  surveyed  or  to  be  surveyed 
in  said  territory,  west  of  the  Cascade  mountains,  which  shall 
not  have  been  claimed  under  tibte  provisions  of  the  fourth  and 
fifth  sections  of  the  act  of  which  this  is  amendatory,  or  re- 
served for  public  uses  by  law  or  order  of  the  president,  and 
excepting  also  mineral  lands,  shall  be  subiect  to  public  sale 
and  private  ^otry  aa  other  public  lands  in  the  United  States; 
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and  so  soon  as  he  shall  deem  expedient,  the  president  of  the 
United  States  shall,  by  and  with  the  advice  and  consent  of  the 
senate,  appoint  a  receiver  of  public  moneys  for  the  territory 
of  Oregon,  west  of  the  Cascade  mountains,  who  shall  give 
bond  and  security,  in  the  penaltv  of  fifty  thousand  dollars,  for 
the  faithfiil  discharge  of  his  official  trust,  and  whose  duties, 
under  the  laws  in  relation  to  the  public  lands  of  the  United 
States  in  said  territorjr,  shall  be  the  same  as  those  of  other 
like  officers  of  the  United^.  States,  and  who  shall  be  allowed 
not  exceeding  five  hundred  dollars  per  annum  for  the  safe 
keeping  and  accounting  for  the  public  moneys  by  him  received, 
iiKjluding  all  charges  for  office  rent  and  clerk  hire ;  and  at 
such  time  as  the  president  of  the  United  States  shall  deem  it 
expedient,  he  shall  appoint,  by  and  with  the  advice  and  con- 
sent of  the  senate,  a  register  of  the  land  office  for  the  terri- 
tory of  Oregon,  west  of  the  Cascade  mountains,  who  shall 
enter  into  bond,  with  sufficient  security,  for  the  faithful  dis- 
charge of  his  official  duties,  as  other  like  officers,  and  whose 
duties  and  authority,  under  the  direction  of  the  secretary  of 
the  interior,  shall  be  the  same  as  those  imposed  by  law  on 
other  like  officers,  consistently  with  the  provisions  of  this  act 
and  of  the  act  of  which  this  is  amendatory,  and  whose  com- 

{)ensation  shall  be  equal  to  that  allowed  to  the  receiver  of  pub- 
ic moneys  to  be  appointed  under  this  act;  and  until*  such 
register  shall  have  been  appointed,  and  entered  upon  the  dis- 
charge of  his  official  duties,  the  surveyor  general  of  Oregon 
shall  perform  all  the  duties  which  appertain  to  such  office. 

Sec,  8.  And  he  it  further  enacted^  That  each  widow  now  re- 
siding in  Oregon  territory,  and  such  others  as  shall  locate  in 
said  territory,  whose  husband,  had  he  lived,  would  have  been 
entitled  to  a  claim  under  the  provisions  of  the  act  to  which 
this  is  an  amendment,  shall  be  entitled  under  the  provisions 
and  requirements  of  said  act,  to  the  same  quantity  of  land  that 
she  would  have  been  but  for  the  death  of  her  husband;  and 
that  in  case  of  the  death  of  the  widow  prior  to  the  expiration 
of  the  four  jears*  continued  possession  required  by  said  act,  to 
which  this  is  an  amendment,  all  the  rights  of  the  deceased 
shall  inure  unto,  and  be  vested  in,  the  heirs-at-law  of  such 
widow. 

Sec.  9.  And  be  it  farther  enacted^  That  all  reservations  here- 
tofore, as  well  as  hereafter,  made  in  pursuance  of  the  four- 
teenth section  of  the  act  to  which  this  is  an  amendment,  shall 
for  magazines,  arsenals,  dock  yards,  and  other  needfiil  public 
uses,  except  for  forts,  be  limited  to  an  amount  not  exceeding 
twenty  acres  for  each  and  every  one  of  said  objects  at  any 
one  point  or  place,  and  for  forts  to  an  amount  not  exceeding 
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six  hundred  and  forty  acres  at  any  one  point  or  place :  JFVo- 
mdedy  That  if  it  shall  he  deemed,  in  the  judgment  of  the  pres- 
ident, to  include  in  any  such  reservation  the  improvement 
of  any  settler  made  previous  to  such  reservation,  it  shall,  in 
such  case,  he  the  duty  of  the  secretary  of  war  to  cause  the 
value  of  such  improvements  to  be  ascertained,  and  the  amount 
80  ascertained  shall  be  paid  to  the  party  entitled  thereto,  out 
of  any  money  in  the  treasury  not  otherwise  appropriated. 

Sec.  10.  And  he  it  fwrther  enacted^  That  the  said  surveyor 
general,  in  the  discharge  of  his  duties  under  this  act,  shall  be 
subject  to  all  the  provisions  of  the  act  entitled  ^^an  act  to 
provide  for  the  better  organization  of  the  treasury,  and  for  the 
collection,  safe  keeping,  transfer,  and  disbursement  of  the 
public  revenue,"  approved  August  sixth,  eighteen  hundred 
and  fort;^-six ;  and  all  acts  and  parts  of  acts  m  conflict  with 
the  provisions  of  this  act  be,  and  the  same  are  hereby  repealed. 

Approved,  February  14,  1853. 


TO  AMEND  THE  ACT,  APPROVED  SEPTEMBER  TWENTY-SEVENTH,  EIGHTEEN 

HUNDRED  AND  FIFTY,  TO  CREATE  THE  OFFICE  OP  SURVEYOR 

GENERAL  OF  THE  PUBLIC  LANDS  IN  ORBSON,  kc„  AND 

ALSO  THE    ACT  AMENDATORY    THEREOF, 

APPROVED  FEBRUARY  NINETEENTH, 

EIGHTEEN  HUNDRED  AND       ' 

FIFTY-THREE. 


Sbc.  1.    Town  sitei  not  to  be  included  in  donations  heretofore  mad0. 

Proviso  changing  the  time  for  the  purchase  of  lands  to  one,  faistead  of  two 
years. 

2.  That  portion  of  the  law  making  contracts  for  the  sale  of  lands  bj  settlera, 

repealed. 

3.  Pre-emption  privilege  extended  to  lands  in  Oregon  and  Washington 

territories. 
Notifications  to  be  filed  within  thirty  days  after  requested  to  do  so. 
Time  farther  extended. 

4.  Two  townships  of  land  granted  to  this  territory  for  university  purposes. 
6.    Orphans  entitled  to  160  acres  of  land. 

Surveyor  general  to  set  apart  the  land  for  orphans. 

6.  All  the  provisions  of  this  act  extended  to  Washington  territory,  and  a  reg- 

ister and  receiver  to  be  appointed. 
Their  compensation. 

7.  A  surveyor  general  to  be  appointed. 

His  duties,  powers  and  obligations  the  same  as  in  Oregon. 
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Section  1.  Be  kenadedbjf  Ae  Smote  and  Souse  of  Bepresenr 
iaiioesof  the  United  States  ofAmericOy  m  Omgress  assembled^  That 
the  donations  hereafter  to  be  Borvejred  in  Oregon  and  Wash- 
ington territorieB,  claimed  under  any  of  the  provisionB  of  the 
act  to  create  the  office  of  surveyor  general  of  the  public  lands 
in  Oregon,  kc*,  approved  September  twenty-seventh,  eighteen 
hundred  and  fifty,  shall  in  no  case  include  a  townsite,  or  lands 
settled  upon  for  purposes  of  bufiineBS  or  trade,  and  not  for  a^^ 
ariculture ;— and  all  legal  sub-divisions  included  in  whole  or  in 
part  in  Bueh  town  sites,  or  settled  upon  for  puiposes  of  busi- 
nesfl  or  trade,  and  not  for  agriculture,  shall  be  subject  to  the 
operations  of  the  act  of  May  twenty^third,  eighteen  hundred 
and  forty-four,  "  for  the  relief  of  citizens  of  towns  upon  lands 
of  the  United  States,  under  certain  circumstances,"  wheth^ 
such  settlements  were  made  before  or  after  the  surveys :  Pro- 
videdj  however^  That  the  period  of  two  years'  occupancy  re- 
quired of  settlers  before  they  can  purchase  the  lands  claimed 
bv  them  under  the  provisions  of  the  first  section  of  the  act  of 
February  fourteentn,  eighteen  hundred  and  fifty-three,  above 
mentioned,  shall  be,  and  the  same  is  hereby  reduced  to  one 
year. 

Sec.  2.  And  be  it  further  enacted^  That  the  proviso  to  the 
fourth  section  of  the  act  of  twenty-seventh  September,  eighteen 
hundred  and  fifty,  above  mentioned,  by  which  all  contracts 
for  the  sale  of  lands  claimed  under  that  law,  before  the  iBsue 
of  patents  therefor  are  declared  void,  Bhall  be,  and  the  same 
is  hereby  repealed :  Provided^  That  no  sale  shall  be  deemed 
valid,  unless  the  vendor  shaU  have  resided  four  years  upon 
the  land. 

Sec.  8.  And  be  it  further  enacted,  That  the  pre-emption  priv- 
ilege granted  by  the  act  of  fourth  September,  eighteen  hun- 
dred and  forty-one,  shall  be,  and  the  same  is  hereby  extended 
to  the  lands  in  Oregon  and  Washington  territories,  whether 
surveyed  or  unsurveyed,  not  rightfulfy  claimed,  entered,  orre- 
served,  under  the  provisions  of  this  act,  or  the  acts  of  which 
it  is  amendatory,  nor  excluded  by  the  terms  of  the  said  act  of 
eighteen  hundred  and  forty-one,  with  the  exception  of  unsur- 
veyed lands  as  above  mentioned ;  and  all  settlers  on  unsur- 
veyed lands  in  said  territories  shall  rive  notice  to  the  surveyor 
general,  or  other  duly  authorized  officer,  of  the  particular  tract 
claimed  under  this  section,  within  six  months  after  the  survey 
of  such  lands  is  made  and  returned.  And  all  persons  claiming 
donations  under  this  act,  or  the  acts  of  which  it  is  amendatory, 
shall,  in  like  manner  give  notice  to  the  surveyor  general,  or 
other  duly  authorized  officer,  of  the  particular  lands  claimed 
as  such  donations,  within  thirty  days  after  being  requested  to 
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do  BO  by  Bucb  officer ;  and  failing  such  notice  in  either  case, 
the  claimant  or  claimants  shall  forfeit  all  right  and  claim  there- 
to ;  JProvidedy  however^  that  the  time  limited  by  the  sixth  sec- 
tion of  the  act  of  eighteen  hundred  and  fiftf-three,  in  which 
claimants  under  the  act  of  eighteen  hundred  and  fifty  are  re- 
quired to  give  notice  of  their  claims,  shall  be,  and  the  same  is 
hereby  extended  to  the  first  of  December,  eighteen  hundred 
and  fifty-five,  except  in  cases  where  the  surveyor  general  shall 
request  them  to  do  so,  as  above  provided. 

Sec,  4.  And  be  it  further  enactedj  That  in  lieu  of  the  two 
townships  of  land  granted  to  the  territory  of  Oregon  by  the 
tenth  section  of  the  act  of  eighten  hundred  and  fifty,  for  uni- 
versities, there  shall  be  reserved  to  eadi  of  the  territories  of 
Washington  and  Oregon,  two  townships  of  land  of  thirty-six 
sections  each,  to  be  selected  in  legal  subdivisions  for  university 
purposes,  under  the  direction  of  the  legislatures  of  said 
temtories  respectively. 

Sbc.  6.  And  be  it  further  enacted,  That  in  any  case  where  or- 
phans have  been,  or  may  be  left  in  either  of  the  said  territo- 
ries, whose  parents,  or  either  of  them  while  living,  would  have 
been  entitled  to  a  donatioh  under  this  act,  or  either  of  those 
of  which  it  is  amendatory,  said  orphans  shall  be  entitled  to  a 
quarter  section  of  land  on  due  proof  being  made  to  the  satis- 
fection  of  the  surveyor  general,  subject  to  the  decision  of  the 
secretary  of  the  Interior.  Said  land  to  be  set  off  to  them  by 
the  surveyor  general  in  good  agricultural  land,  not  reserved, 
or  otherwise  appropriated,  under  any  law  of  congress ;  and,  in 
case  of  the  death  of  either  or  any  of  said'orphans,  after  their 
lands  shall  have  been  designated  by  the  surveyor  general,  the 
right  or  rights  of  the  deceased  shall  vest  in  the  survivor  or 
survivors. 

Sbc.  6.  And  be  it  farther  enactedy  That  all  the  provisions  of 
this  act,  and  the  acts  of  which  it  is  amendatoiy,  shall  be  ex- 
tended to  all  the  lands  in  Oregon  and  Washington  t>erritories ; 
and,  for  the  purpose  of  carrying  said  acts  into  effect  in  said 
territories,  the  president  shall  be,  and  he  is  hereby  authorized 
to  appoint  a  register  and  receiver  for  each  of  said  territories, 
whose  powers,  duties,  obligations  and  responsibilities,  shall  be 
the  same  as  are  now  prescribed  by  law  for  other  land  officers, 
and  for  the  surveyor  general  of  Oregon,  so  far  as  thev  apply 
to  such  officers.  They  shall  keep  their  offices  at  sucn  jnace 
as  the  president  shall,  from  time  to  time  direct ;  and  their  com- 
pensation shall  be  twenty-five  hundred  dollars  each  per  annum, 
and  office  rent ;  but  they  shall  be  entitled  to  no  fees  or  other 
emolument  of  any  kind  whatsoever,  except  the  receiver's  actual 
and  necessary  expenses  in  depositing;  and,  on  satisfactory 
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proof  that  either  of  said  officers,  or  any  other  officer,  has 
charged  or  receired  fees  or  other  rewards  not  authorized  by 
law,  he  shall  be  forthwith  remored  from  office. 

Skc.  7,  And  be  it  further  enacted^  That  the  territory  of 
Washington  shall  be  erected  into  a  seputtte  surveying  district, 
and  the  president  of  the  United  States  is  hereby  authorized  to 
am>oint  a  surveyor  general  for  the  same,  who  shall  hold  his 
office  at  such  place  as  the  president  may  direct,  and  the  loca- 
tion thereof  may  be  changed  from  time  to  time,  if,  in  the 
judgment  of  tibe  president,  the  public  interest  should  require 
it^  and  the  powers,  duties,  obiigatioDS,  responsiblities  and 
emoluments  of  the  said  surveyor  general  shall  be  the  same  as 
are  now  prescribed  by  law  for  the  surveyor  general  of  Oregon. 

Approvbd,  17th  July,  1854. 


^N"   ^CT 


1X>  APPBOPBIATE  THE  FSOCEBDS  OP  THE  SALES  OF  THE  P0BLIO  LANDS, 
AND  TO  GRANT  PB&EMPTION  BIQHTS. 


Section  1.  Be  it  enacted  hy  the  Stmte  and  Souse  of  Mepre'^ 
senJtatioes  of  the  United  States  of  Amerkay  m  Ckmgress  assembled^ 
That  from  and  after  the  thirtf-first  day  of  December,  in  the 
year  of  our  Lord,  one  thousand,  eight  hundred  and  forty-one, 
there  be  allowed  Mid  paid  to  each  of  the  States  of  Ohio,  Indi- 
ana, Illinois,  Alabama,  Missouri,  Mississippi,  Louisiana,  Ar-> 
kansas  and  Michigan,  over  and  above  what  each  of  the  said 
states  is  entitled  to  by  the  tenets  of  the  compacts  entered  into 
between  them  and  the  United  States,  upon  their  admission 
into  the  Union,  the  sum  of  ten'per  centum  upon  the  nett  pro- 
ceeds of  the  sales  of  the  public  lands  which,  subsequent  to  the 
day  aforesaid,  shall  be  made  within  the  limits  of  each  of  said 
Mates  respectively :  Ptovidedj  That  the  sum  so  allowed  to  the 
said  states  respectively,  shall  be  in  nowise  affected  or  dimin- 
ished on  account  of  any  sums  which  have  been  heretofore,  or 
shall  be  hereafter  applied  to  the  construction  or  continuance 
of  the  Cumberland  road,  but  that  the  disbursements  for  the 
road  shall  remain,  as  heretofore,  chargeable  on  the  two  per 
centum  ftind  provided  for  by  compatts  with  several  of  the. 
said  states. 

Sec.  2,  And  be  it  further  enaciedj  That  after  deducting  the 
said  ten  per  centum,  and  what,  by  the  compacts  aforesaid,  has 
heretofore  been  allowed  to  the  states  aforesaid,  the  residue 
of  the  nett  proceeds,  shall  be  ascertained  by  deducting  from 
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the  gross  proceeds  all  the  expenditures  of  the  year  for  the  fol- 
lowing objects :  Salaries  and  expenses  on  account  of  the  gen- 
eral land  office,  expenses  for  surveying  public  lands,  salaries 
and  expenses  in  the  surveyor  generars-  offices :  salaries,  com- 
missions and  allowances  to  the  registers  and  receivers :  the 
five  per  centum  to  new  states  of  all  the  public  lands  of  the 
United  States,  wherever  situated,  which  shall  be  sold  subse- 
quent to  the  said  thirty-first  day  of  December,  shall  be  divided 
among  the  twenty-six  states  of  the  Union  and  the  District  of 
Columbia,  and  the  territories  of  Wisconsin,  Iowa  and  Florida, 
according  to  their  respective  federal  representative  population 
as  ascertained  bv  the  last  census,  to  be  applied  by  the  legisla- 
tures of  the  said  states,  to  such  purposes  as  the  said  legisla- 
tures may  direct:  Provided^  That  the  distributive  share  to 
which  the  District  of  Columbia  shall  be  entitled,  shall  be  ap- 
plied to  free  schools,  or  education  in  some  other  form,  as  con- 
gress may  direct :  And  provided  alsoy  That  nothing  herein  con- 
fined shall  be  construed  to  the  prejudice  of  further  applica-  ; 
tions  for  a  reduction  of  the  price  of  tiie  public  lands,  or  to  the 
prejudice  of  applications  for  a  transfer  of  the  public  lands  on 
reasonable  terms,  to  the  states  within  which  they  lie,  or  to 
make  such  future  disposition  of  the  public  lands,  or  any  part 
thereof  as  congress  may  deem  expedient. 

Sec.  3.  And  be  it  further  enactea,  That  the  several  sums  of 
money  received  in  the  treasury  as  the  nett  proceeds  of  the  sales 
of  the  public  lands  shall  be  paid  at  the  treasury  half  yearly  on 
the  first  day  of  January  and  July  in  each  year,  during  the  op- 
eration of  this  act,  to  such  person  or  persons  as  the  respective 
legislatures  of  the  said  states  and  territories,  or  the  governors 
thereof  in  case  the  legislatures  shall  have  made  no  such  ap- 
pointment, shall  authorize  and  oirect  to  receive  the  same. 

Sec.  4.  And  be  it  further  entMctedj  That  any  sum  of  money 
which,  at  any  time  may  become  due  and  payable  to  any  state 
of  tlie  Union,  or  to  the  district  of  Columbia,  by  virtue  of  this 
act,  as  the  portion  of  the  said  state  or  district,  of  the  proceeds 
of  the  sales  of  the  public  lands,  shall  be  first  applied  to  the 
payment  of  any  debt  due  and  payable  from  the  said  state  or 
aistrict  to  the  United  States :  Frovidedy  That  this  shall  not  be 
construed  to  extend  to  the  sums  deposited  with  the  states  un- 
der the  act  of  congress  of  twenty-third  June,  eighteen  hun- 
dred and  thirty-six,  entitled  ^'an  act  to  regulate  the  deposits 
of  the  public  money,"  nor  to  any  sums  apparently  due  to  the 
United  States  as  balances  of  debts  growing  out  of  the  trans- 
actions of  the  revolutionary  war. 

Sbc.  5.  And  be  it  further  enac'edj  That  this  act  shall  con- 
tinue and  be  in  force  until  otherwise  provided  by  law,  unless 
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the  United  States  shall  become  involved  in  war  with  any 
foreign  power,  in  which  event,  from  the  commencement  of 
hostilities,  this  act  shall  be  suspended  during  the  continuance 
of  such  war :  Provided^  neverihdess,  That  if,  prior  to  the  expir- 
ation of  this  act,  any  new  state  or  states  shall  be  admitted  into 
the  Union,  there  be  assigned  to  such  new  state  or  states,  the 
proportion  of  the  proceeds  accruing  after  their  admission  into 
the  Union,  to  which  such  new  state  or  states  may  be  entitled, 
upon  the  principles  of  this  act,  together  with  what  such  state 
or  states  may  be  entitled  to  by  virtue  of  compacts  to  be  made 
on  their  admission  into  the  Union. 

Sbc.  6.  And  be  it  further  enacted,  That  there  shall  be  annu- 
ally appropriated  for  completing  the  surveys  of  said  lands,  a 
sum  not  less  than  one  hundred  and  fifty  thousand  dollars ; 
and  the  minimum  price  at  which  the  public  lands  are  now  sold 
at  private  sale  shall  not  be  increasea,  unless  congress  shall 
think  proper  to  grant  alternate  sections  along  the  line  of  any 
canal  or  other  internal  improvement,  and  at  the  same  time  to 
increase  the  minimum  price  of  the  sections  reserved ;  and  in 
case  the  same  shall  be  increased  by  law,  except  as  aforesaid,  at 
any  time  during  the  operation  of  tiiis  act,  then  so  much  of  this 
act  as  provides  that  the  nett  proceeds  of  the  sales  of  the  pub- 
lic lanas  shall  be  distributed  among  the  several  states,  shall 
from  and  after  the  increase  of  the  minimum  price  thereof, 
cease  and  become  utterly  null  and  of  no  effect,  amrthingin  this 
act  to  the  contrary  notwithstanding :  Provided,  That  i^  at  any 
time  during  the  existence  of  this  act,  there  shall  be  an  impo- 
sition of  duties  on  imports  inconsistent  with  the  provision 
of  the  act  of  March  second,  one  thousand  eight  hundred  and 
thirty-three,  entitled,  "An  act  to  modify  the  act  of  the  four- 
teenth of  July,  one  thousand  eight  hundred  and  thirty-two, 
and  all  other  acts  imposing  duties  on  imports,"  and  beyond 
the  rate  of  duty  fixed  by  that  act,  to  wit :  twenty  per  cent,  on 
the  value  of  such  imports,  or  any  of  them,  then  the  distribu- 
tion provided  in  this  act  shall  be  suspended  and  shall  so  con- 
tinue until  the  cause  of  its  suspension  shall  be  removed,  and 
when  removed,  if  not  prevented  by  other  provisions  of  this 
act,  such  distribution  shall  be  resumed. 

Sec.  7.  And  be  it  farther  enacted.  That  the  secretary  of  the 
treasury  may  continue  any.  land  district,  in  which  is  situated 
the  seat  of  government  of  any  one  of  the  states,  and  may  con- 
tinue the  land  office  in  such  district,  notwithstanding  the 
quantity  of  land  unsold  in  such  district  may  not  amount  to 
one  hundred  thousand  acres,  when,  in  his  opinion,  such  con- 
tinuance mav  be  required  by  public  convenience,  or  in  order 
to  dose  the  land  system  in  such  state  at  a  convenient  point, 


54  PRB-BKPTIOK  LAW. 

under  the  proyifiions  of  the  act  on  that  subject,  approved 
twelfth  of  June,  one  thousand  eight  hundred  and  forty. 

Bbo.  8.  And  be  it  further  enaci^y  That  there  shall  he  granted 
to  each  state  specified  in  the  first  section  of  this  act,  five  hun- 
dred thousand  acres  of  land,  for  purposes  of  internal  improve- 
ment: Promdedy  that  to  each  of  the  said  states  which  has 
Already  received  grants  for  said  purposes,  there  is  hereby 
granted  no  more  than  a  quantity  of  land  which  shall,  together 
with  the  amount  such  state  has  received  as  aforesaid,  make 
five  hundred  thousand  acres,  the  selections  in  all  of  the  states 
to  be  made  vnthin  their  limits,  respectively,  in  such  manner  as 
the  legislatures  thereof  shall  direct ;  and  located  in  parcels 
conf ormablv  to  sectional  divisions  and  subdivisions,  of  not  less 
than  three  hundred  and  twenty  acres  in  any  one  location,  on 
any  public  land  except  such  as  is  or  may  be  reserved  from  sale 
by  any  law  of  congress  or  proclamation  of  the  president  of  the 
United  States,  which  said  locations  may  be  made  at  any  time 
after  the  lands  of  the  United  States  in  said  states  respectively, 
shall  have  been  surveyed  according  to  existing  laws.  And 
there  shall  be,  and  hereby  is,  granted  to  each  new  state  that 
shall  be  hereafter  admitted  into  the  Union,  upon  such  admis- 
sion, so  much  land  as,  including  such  quantity  as  may  have 
been  granted  to  such  state  before  its  admission,  and  while 
under  a  territorial  government,  for  purposes  of  internal  im- 
provement as  aforesaid,  as  shall  make  five  hundred  thousand 
acres  of  land,  to  be  selected  and  located  as  aforesaid. 

Seo.  9.  And  be  it  further  enaciedy  That  the  lands  herein 
granted  to  the  states  above  named,  shall  not  be  disposed  of  at 
a  price  not  less  than  one  dollar  and  twenty-five  cents  per  acre, 
until  otherwise  authorized  by  a  law  of  the  United  States;  and 
the  nett  proceeds  of  the  sales  of  said  lands  shall  be  taithfuUy 
applied  to  objects  of  internal  improvement,  within  the  states 
aforesaid,  respectively,  namely:  roads,  railways,  bridges, 
canals  and  improvement  of  water-courses,  and  draining  of 
swamps,  and  such  roads,  railways,  canals,  bridges  and  water- 
courses, when  made  or  improved,  shall  be  free  for  the  trans- 
portation of  the  United  States  mail,  and  munitions  of  war, 
and  lor  the  passage  of  their  troops,  without  the  payment  of 
any  toll  whatever. 

Sec.  10.  And  be  it  further  enactedy  That  from  and  after  the 
passage  of  this  act,  every  person  being  the  head  of  a  family, 
or  widow,  or  single  man,  over  the  age  of  twenty-one  vears,  and 
being  a  citizen  of  the  United  States,  or  having  filed  bis  declar- 
ation of  intention  to  become  a  citizen  as  required  by  the  natur- 
alization laws,  who  since  the  first  day  of  June,  A.  D.,  eighteen 
hundred  and  forty,  has  made,  or  hereafter  shall  make  a  settle- 
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ment  in  pefsoa  on  the  pnbiic  lands  to  wbioh  the  Indian  title 
had  been  at  the  time  of  euch  settlement  extiugnished,  and 
which  has  been,  or  shall  have  been,  snrveyed  prior  thereto, 
and  who  shall  inhabit  and  improve  the  same,  and  who  has  or 
shall  erect  a  dwelling  thereon,  shall  be,  and  is  hereby  author- 
ized to  enter  with  the  renter  of  the  land  office  for  the  district 
in  which  such  land  may  lie,  by  legal  subdivisions,  any  number 
of  acres  not  ezceedine  one  hun£«d  and  sixty,  or  a  quarter 
section  of  land,  to  include  the  residence  of  such  claimant,  up- 
on paying  to  the  United  States  th^  minimum  price  of  such 
land,  subject,  however,  to  the  following  limitations  and  excep- 
tions: 'So  person  shall  be  entitled  to  more  than  one  pre- 
emptive right  by  virtue  of  this  act ;  no  person  who  is  the  pro- 
prietor of  three  hundred  and  twenty  acres  of  land  in  any  state 
or  territory  of  the  United  States,  and  no  person  who  shall  quit 
or  abandon  his  residence  on  his  own  land  to  reside  on  the  pub- 
lic land  in  the  same  state  or  territory,  shall  acquire  any  right 
of  pre-emption  under  this  act ;  no  lands  included  in  any  reser^ 
vation,  by  any  treaty,  law,  or  proclamation  of  the  president  of 
the  United  States,  or  reserved  for  salines,  or  for  other  purpo*- 
ses ;  no  lands  reserved  for  the  support  of  schools,  nor  the  lands 
acquired  by  either  of  the  two  last  treaties  with  the  Miami 
tribe  of  Indians  in  the  state  of  Indiana,  qr  which  may  be  ac- 
quired of  the  Wyandot  tribe  of  Indians  in  the  state  of  Ohio, 
or  other  Indian  reservations  to  which  the  title  has  been  or  may 
be  extinguished  by  the  United  States,  at  any  time  during  the 
operation  of  this  act ;  no  sections  of  land  reserved  to  the  United 
States,  alternate  to  other  sections  granted  to  any  of  the 
states  for  the  construction  of  any  canal,  railroad,  or  other  pub- 
lic improvement,  no  sections  or  fractions  of  sections  included 
within  the  limits  of  any  incorporated  town ;  no  portions  of  the 
public  lands  which  have  been  selected  as  the  site  for  a  city  or 
town ;  no  parcel  or  lot  of  land  actually  settled  and  occupied 
for  the  purposes  of  trade  and  agriculture ;  and  no  lands  on 
whicdi  are  situated  any  known  salines  or  mine,  shall  be  liable 
to  entry  under  and  by  virtue  of  the  provisions  of  this  act.  And 
so  much  of  the  proviso  of  the  act  of  twenty-second  of  June, 
eighteen  hundred  and  thirty-eight,  or  any  order  of  the  presi- 
dent of  the  United  States,  as  directs  certain  reservations  to  be 
made  in  favor  of  certain  claims  under  the  treatv  of  Dancing 
Rabbit  creek,  be,  and  the  same  is  hereby  repealed ;  Providedy 
That  such  repeal  shall  not  affect  any  title  to  any  tract  of  land 
secured  in  virtue  of  said  treaty. 

Sec.  11.  And  be  it  further  enaeted,  That  when  two  or  more 
persons  shall  have  settled  on  the  same  quarter  section  of  land, 
the  right  of  pre-emption  shall  be  in  him  or  her  who  made  the 
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first  settlement,  provided  that  sach  persona  shall  conform  to 
the  other  provisions  of  this  act ;  and  all  questions  as  to  the 
right  of  pre-emption  arising  between  different  settlers,  shall 
be  settled  by  the  register  and  recover  of  the  district  within 
which  the  land  is  situated,  subject  to  an  appeal  to,  and  a  revision 
by  the  secretary  of  the  treasury  of  the  United  States. 

Bbc.  12.  And  be  it  further  enacted^  That  prior  to  any  entries 
being  made  under  and  by  virtue  of  the  provisions  of  this  act, 
proof  of  the  settlement  and  improvement  thereby  required, 
shall  be  made  to  the  satisfEiction  of  the  register  and  receiver 
of  the  land  district  in  which  such  lands  may  lie,  agreeably  to 
such  rules  as  shall  be  prescribed  by  the  secretary  of  the  treas- 
ury, who  shall  each  be  entitled  to  receive  fifty  cents  from  each 
applicant  for  his  services,  to  be  rendered  as  aforesaid ;  and  all' 
assignments  and  transfers  of  the  right  hereby  secured,  prior  to 
the  issuing  of  the  patent,  shall  be  null  and  void. 

Sec.  18.  And  be  it  further  enacted^  That  before  any  person 
claiming  the  benefit  of  this  act  shall  be  allowed  to  enter  such 
lands,  he  or  she  shall  make  oath  before  the  receiver  or  register 
of  the  land  district  in  which  the  land  is  situated,  (who  are 
hereby  authorized  to  administer  the  same,)  that  he  or  she  has 
never  had  the  benefit  of  any  right  of  pre-emption  under  this 
act ;  that  he  or  she  is  not  the  owner  of  three  hundred  and 
twenty  acres  of  land  in  any  state  or  territory  of  the  United 
States;  nor  hath  he  or  she  settled  upon  and  improved  said 
land  to  sell  the  same  on  speculation,  but  in  good  faith  to  ap- 
propriate it  to  his  or  her  own  exclusive  use  or  benefit ;  and 
that  he  or  she  has  not  directly  or  indirectly,  made  any  agree- 
ment or  contract,  in  any  wav  or  manner,  with  any  person  or 
persons  whatsoever,  by  which  the  title  which  he  or  she  might 
acquire  from  the  government  of  the  United  States,  should 
inure  in  whole  or  in  part,  to  the  benefit  of  any  person  except 
himself  or  herself ;  and  if  any  person  taking  such  oath  shall 
swear  falsely  in  the  premises,  he  or  she  shall  be  subject  to  all 
the  pains  and  penalties  of  perjury,  and  shall  forfeit  the  money 
which  he  or  she  may  have  paid  for  said  land,  and  all  right  and 
title  tp  the  same;  and  any  grant  or  conveyance  which  he  or  she 
may  have  made,  except  in  the  hands  of  bonajide  purchasers,  for 
a  valuable  consideration,  shall  be  null  and  void.  And  it  shall 
be  the  duty  of  the  officer  administering  such  oath  to  file  a  cer- 
tificate  thereof  in  the  public  land  office  of  such  district,  and  to 
transmit  a  duplicate  copy  to  the  general  land  office,  either  of 
which  shall  be  good  ana  sufficient  evidence  that  such  oath  was 
administered  according  to  law. 

Sec.  14.    And  be  it  further  enaciedy  That  this  act  shall  not 
delay  the  sale  of  any  of  the  public  lands  of  the  United  States 
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beyond  the  time  which  has  been,  or  may  be  appointed  bv  the 
proclamation  of  the  president,  nor  shall  the  provisions  of  this 
act  be  available  to  any  person  or  persons  who  shall  fail  to 
make  the  proof  and  payment,  and  file  the  affidavit  required 
before  the  day  appointed  for  the  commencement  of  the  sales 
aforesaid. 

Sec.  15.  And  be  it  further  enacied^  That  whenever  any  person 
has  settled  or  shall  settie  and  improve  a  tract  of  land,  subject 
at  the  time  of  settlement  to  private  entry,  and  shall  intend  to 
purchase  the  same  under  the  provisions  of  tliis  act,  such  per^ 
son  shall,  in  the  firet  case,  within  three  months  after  the  pas- 
sage of  the  same,  and  in  the  last,  within  thirty  days  next  after 
the  date  of  such  settlement,  file  with  the  register  of  the  proper 
district  a  written  statement  describing  the  land  settled  upon, 
and  declaring  the  intention  of  such  person  to  claim  the  same 
under  the  provisions  of  this  act :  and  shall,  where  such  settle- 
ment is  already  made,  within  twelve  months  after  the  passage 
of  this  act,  and  where  it  shall  hereafter  be  made,  within  the 
same  period  after  the  date  of  such  settlement,  make  the  proof, 
affidavit,  and  payment  herein  required ;  and  if  he  or  she  shall 
fail  to  file  such  written  statement  as  aforesaid,  or  shall  fail  to 
make  such  affidavit,  proof^  and  payment,  within  the  twelve 
months  aforesaid,  the  tract  of  land  so  settled  and  improved 
shall  be  subject  to  the  entry  of  any  other  purchaser. 

Sec.  16".  And  be  it  further  enacted,  That  the  two  per  cent 
of  the  nett  proceeds  of  the  lands  sold,  or  that  may  hereaft;er  be 
sold  by  the  United  States  in  the  state  of  Mississippi,  since  the 
first  day  of  December,  eighteen  hundred  and  seventeen,  and 
by  the  act  entlitled  ^'  an  act  to  enable  the  people  of  the  westei*n 
part  of  the  Mississippi  territory  to  form  a  constitution  and 
state  government,  and  for  the  admission  of  such  state  into  the 
Union  on  an  equal  footing  with  the  original  states,"  and  all 
acts  supplemental  thereto  reserved  for  the  making  of  a  road  or 
roads  leading  to  said  state,  be,  and  the  same  is  hereby  relin- 
quished to  the  state  of  Mississippi,  payable  in  two  equal  instal- 
ments ;  the  first  to  be  paid  on  the  first  of  May,  eighteen  hun- 
dred and  forty-two,  and  the  other  on  the  first  of  May,  eighteen 
hundred  and  forty-three,  so  far  as  the  same  may  then  have 
accrued,  and  quarterly,  as  the  same  may  accrue  after  said 
period :  JProvidedy  That  the  legislature  of  said  state  shall  first 
pass  an  act  declaring  their  acceptance  of  said  relinquishment 
m  full  of  said  fund  accrued  and  accruing,  and  also  embracing 
a  provision,  to  be  unalterable  without  the  consent  of  congress, 
that  the  whole  of  said  two  per  cent,  fund  shaU  be  faithfully 
applied  to  the  construction  of  a  railroad  leading  from  Brandon, 
in  the  state  of  Mississippi,  to  the  eastern  boundary  of  said 
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state,  in  the  direction,  as  near  as  may  be,  of  the  towns  of  Selma, 
Cahawba,  and  Montgomery,  in  the  state  of  Alabama. 

Ssc.  17.  And  be  ttfwrther  enactedy  That  the  two  per  oentam 
of  the  net  proceeds  of  the  lands  sold  by  the  United  States,  in 
the  State  of  Alabama,  since  the  first  day  of  September,  eight- 
een hundred  and  nineteen,  and  reserved  by  tne  act  entitled 
^^  an  act  to  enable  the  people  of  Alabama  territory  to  form  a 
constitution  and  state  government,  and  for  the  admission  of 
such  state  into  the  (Tnion  on  an  equal  footing  with  the  original 
states,"  for  the  making  of  a  road  or  roads  leading  to  the  said 
state,  be,  and  the  same  is  hereby  relinquished  to  dxe  said  state 
•f  Alabama,  payable  in  two  ecjual  instalments,  the  first  to  be 
paid  on  the  first  day  of  Mm-,  eighteen  hundred  and  forty-two, 
and  the  other  on  i^e  first  day  of  May,  eighteen  hundred  and 
forty-three,  so  far  as  the  same  may  then  have  accrued,  and 
quarterly,  as  the  same  may,  hereafter  accrue :  Pravided,  That 
the  legislature  of  said  state  shall  first  pass  an  act,  declaring 
their  acceptance  of  said  relinquishment,  and  also  embracing  a 
provision,  to  be  unalterable  without  the  consent  of  congress^ 
that  the  whole  of  said  two  per  cent  fund  shall  be  faithfully 
applied,  under  the  direction  of  fbe  state  of  Alabama,  to  the 
connection,^  by  some  means  of  internal  improvement,  of  the 
navigable  waters  of  the  bay  of  Mobile  with  the  Tennessee 
river,  and  to  the  construction  of  a  continuous  line  of  intemfiil 
improvements  from  a  point  on  the  Chattahoochie  river,  oppo- 
site West  Point,  in  Georria,  across  the  state  of  Alabama,  in  a 
direction  to  Jackson,  in  the  State  of  Mississippi. 

Approvbd,  September  4th,  1841. 


j^isr  j^OT 


TO  SECURE  HOHESTEADS  TO  ACTUAL  SBTTLEBS  ON  THE  PUBLIC  DOMAIN. 


8bc.  1.  Be  U  enacted  by  the  Senate  and  House  of  Bepresenta^ 
fives  of  the  United  States  of  America^  in  Congress  assembled^  That 
any  person  who  is  the  head  of  a  family,  or  who  has  arrived  at 
the  age  of  twenty-one  years,  and  is  a  citizen  of  the  United 
States,  or  who  shall  have  filed  his  declaration  of  intention  to 
become  such,  as  required  by  the  naturalization  laws  ot  the 
United  States,  and  who  has  never  borne  arms  aeainst  the 
United  States  wvemment  or  given  aid  and  comfort  to  its 
enemies,  shall,  from  and  after  the  first  day  of  Januaiy,  eight* 
een  hundred  and  sixty-three,  be  entitled  to  enter  one  quarter 
section  or  a  less  quantity  of  «inappropriated  public  lands,  upon 
which  said  person  may  have  filed  a  pre-emption  claim,  or 
which  may,  at  the  time  the  application  is  made,  be  subject  to 
pre-emption  at  one  dollar  and  twenty-five  cento,  or  less,  per 
acre ;  or  eighty  acres  or  less  of  subh  unappropriated  lands,  at 
two  dollars  and  fifty  cents  per  acre,  to  be  located  in  a  body,  in 
conformity  to  the  le^al  subdivisions  of  the  public  lands,  and 
after  the  same  shall  nave  been  surveyed :  fromdedy  That  any 
person  owning  and  residing  on  laud  may,  under  the  provisions 
of  this  act,  enter  other  land  lying  contiguous  to  his  or  her  said 
land,  which  shall  not,  with  the  land  so  already  owned  and 
occupied,  exceed  in  the  aggregate  one  hundred  and  sixty 
acres. 
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Sec.  2.  And  be  it  further  enacted,  That  the  person  applying 
for  the  benefit  of  this  act  shall,  upon  application  to  the  register 
of  the  land  office  in  which  he  or  she  is  aborut  to  make  such 
entry,  make  affidavit  before  the  said  register  or  receiver  that 
he  or  she  is  the  head  of  a  family,  or  is  twenty-one  or  more 
years  of  age,  or  shall  have  performed  service  m  the  army  or 
nar^  of  the  United  States,  and  that  he  has  never  borne  arms 
against  the  government  of  the  United  States,  or  given  aid  and 
comfort  to  its  enemies,  and  that  such  application  is  made  for 
his  or  her  exclusive  use  and  benefit,  and  that  said  entry  is 
made  for  the  purpose  of  actual  settlement  and  cultivation,  and 
not,  either  directly  or  indirectly,  for  the  use  or  benefit  of  any 
other  person  or  persons  whomsover;  and  upon  filing  the  said 
affidavit  with  the  register  or  receiver,  and  on  payment  of  ten 
dollars,  he  or  she  shall  thereupon  be  permitted  to  enter  the 
quantity  of  land  specified :  Provided  however j  That  no  certifi- 
cate shall  be  given  or  patent  issued  therefor  until  the  expira- 
tion of  five  years  from  the  date  of  such  entry  ;  and  if,  at  the 
expiration  of  such  time,  or  at  any  time  within  two  years  there- 
after, the  person  making  such  entry — or  if  he  be  dead,  his 
widow;  or  in  case  of  her  death,  his  heirs  or  devisee;  or  in 
case  of  a  widow  making  such  entry,  her  heirs  or  devisee,  in 
case  of  her  death — shall  prove  by  two  credible  witnesses  that 
he,  she,  or  they  have  resided  upon  or  cultivated  the  same  for 
the  term  of  five  years  immediately  succeeding  the  time  of  filing 
the  affidavit  aforesaid,  and  shall  make  affidavit  that  no  part  of 
said  land  has  been  alienated,  and  that  he  has  borne  true  alle- 
gience  to  the  Government  of  the  United  States ;  then,  in  such 
case,  he,  she,  or  they,  if  at  that  time  a  citizen  of  the  United 
States,  shall  be  entitled  to  a  patent,  as  in  other  cases  provided 
for  by  law :  And  provided,  further.  That  in  case  of  the  death 
of  both  father  and  mother,  leaving  an  infant  child,  or  children 
under  twenty-one  years  of  age,  tne  ri^ht  and  fee  shall  enure 
to  the  benefit  of  said  infant  child ^r  children  ;  and  the  execu- 
tor, administrator,  or  guardian  may,  at  any  time  within  two 
years  after  the  death  of  the  surviving  parent,  and  in  a^ccord- 
ance  with  the  laws  of  the  state  in  which  such  children  for  the 
time  being  have  their  domicil,  sell  said  land  for  the  benefit  of 
said  infants,  but  for  no  other  purpose ;  and  the  purchaser  shall 
acquire  the  absolute  title  by  the  purchase,  and  be  entitled  to  a 
patent  from  the  United  States,  on  payment  of  the  office  fees 
and  sum  of  money  herein  specified. 

Seo.  8.  And  be  it  further  enacted,  That  the  register  of  the 
land  office  shall  note  all  such  applications  on  the  tract  books 
and  plats  of  his  office,  and  keep  a  register  of  all  such  entries, 
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and  make  retain  thereof  to  the  General  Land  Office,  together 
with  the  proof  apon  which  they  have  been  founded. 

Sec.  4.  And  oe  it  further  enacted^  That  no  lands  acquired 
under  the  provisions  of  this  act  shall  in  any  event  become  liable 
to  the  satisfaction  of  any  debt  or  debts  contracted  prior  to  the 
issuing  of  the  patent  therefor. 

Sec.  5.  Avd  be  it  fwrther  enacted^  That,  if  at  any  time  after 
the  filing  of  the  affidavit,  as  required  in  the  second  section  of 
this  act,  and  before  the  expiration  of  the  five  vears  aforesaid, 
it  shall  be  proven,  after  due  notice  to  the  settler,  to  the  sati^ 
faction  of  tne  register  of  the  land  office,  that  the  person  hav- 
ing filed  such  afiidavit  shall  have  actually  changed  his  or  her 
residence,  or  abandoned  the  said  land  for  more  than  six  months 
at  any  time,  then  and  in  that  event,  the  land  so  entered  shall 
revert  to  the  government. 

Sec.  6.  And  be  it  further  enacted^  That  no  individual  shall 
be  permitted  to  acquire  title  to  more  than  one  quarter  section 
under  the  provisions  of  this  act ;  and  that  the  commissioner 
of  the  general  land  office  is  hereby  required  to  prepare  and 
issue  such  rules  and  regulations,  consistent  with  this  act,  as 
shall  be  necessary  and  proper  to  carry  its  provisions  into  eftect; 
and  that  the  registers  and  receivers  of  the  several  land  offices 
shall  be  entitled  to  receive  the  same  compensation  for  any 
lands  entered  under  the  provisions  of  this  act  that  they  are 
now  entitled  to  receive  when  the  same  quantity  of  land  is  en- 
tered with  money,  one-half  to  be  paid  by  the  person  making 
the  application  at  the  time  of  so  doing,  and  the  other  half  on 
the  issue  of  the  certificate  by  the  person  to  whom  it  may  be 
issued ;  but  this  shall  not  be  construed  to  enlarge  the  maxi- 
mum of  compensation  now  prescribed  by  law  for  any  register 
or  receiver :  Provided^  That  nothing  contained  in  this  act  shall 
be  so  construed  as  to  impair  or  interfere  in  any  manner  what- 
ever with  existing  pre-emption  rights :  And  provided  further^ 
That  all  persons  who  may  have  filed  their  applications  for  a 
pre-emption  right  prior  to  the  passage  of  this  act  shall  be 
entitled  to  all  privileges  of  this  act:  Provided  further^  That  no 
person  who  has  served,  or  may  hereafter  serve,  for  a  period 
of  not  less  than  fourteen  days  in  the  army  or  navy  of  the 
United  States,  either  regular  or  volunteer,  under  the  laws 
thereof,  during  the  existence  of  an  actual  war,  domestic  or 
foreign,  shall  be  deprived  of  the  benefits  of  this  act  on  ac- 
count of  not  having  attained  the  age  of  twenty-one  years. 

Sec  7.  Arui  be  it  further  enacted^  That  the  fifth  section  of 
the  act  entitled  '^  An  act  in  addition  to  an  act  more  efiectually 
to  provide  for  the  punishment  of  certain  crimes  against  the 
United  States,  and  for  other  purposes,"  approved  the  third 
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of  March,  in  the  year  eighteen  hundred  and  fiffy-seven,  shall 
extend  to  all  oaths,  affirmationfl,  and  affidaTits,  required  or 
authorized  by  this  act. 

Sec.  8.  And  be  it  further  enacted^  That  nothing  in  this  act 
shall  be  so  construed  as  to  prevent  any  person  who  has  availed 
him  or  herself  of  the  benefits  of  the  nrst  section  of  this  act 
firom  paying  the  minimum  price,  or  the  price  to  which  the 
same  may  have  graduated,  for  the  quantity  of  land  so  entered 
at  any  time  before  the  expiration  of  the  five  years,  and  obtain- 
ing a  patent  therefor  firom  the  government,  as  in  other  cases 
provided  by  law,  on  making  proof  of  settlement  and  cultiva- 
tion as  provided  by  existing  laws  granting  pre-emption  rights. 

Approved,  May  20,  1862. 


/" 


AJB&TMJlCT 


OF  THfi  LAWS  OF  THE  UNITED  STATES  IK  BICLATIOK  TO  THE  KATURAU- 
ZATION  OF  ALIENS. 


Sbo.  1.    Who  m*/  be  adttiUed  as  oitteens. 

3.  Fonu  of  deelaratioii  two  yean  prior  to  the  adnJaiioni  and  before  whom 

made* 
8.    Certain  persona  exempted  tmm  precedfaiff  eondMoni. 

4.  Admiesion  of  minors  who  anire  in  the  United  States  when  not  orer  eighth 

een  yean  of  acre. 
6.    When  widow  and  children  of  deceased  alien  deemed  cRIaeni. 

6.  Oath  npon  admission. 

7.  Proof  of  character  and  residence »  before  admimion,  and  by  whom  to  be 

made. 

8.  Alien  to  renonnce  hereditary  title— record  thereof— to  be  citiaen  of  conntty 

at  peace  with  the  United  States. 

9.  As  to  aUens  rosiding  in  the  United  States  in  1812. 

10.  As  to  aliens  residing  in  the  United  States  between  180S  and  1812. 

11.  Aa  to  aliens  reskUbg  in.  the  United  States  between  1798  and  1803,  what 

proof  of  residence  reqniredi  and  how  set  forth  in  ncord,  to  nnder  ad* 

mission  valid. 
13.   What  children  of  aliens,  fto.,  deemed  citiieas.    Proscribed  persons  not  to 

be  admitted. 
18.    As  to  aliens  resfding  in  the  United  States  prior  to  1795. 
U.    What  state  coorts  may  admit  aliens. 
15.   Five  yean'  residence  required  before  admission  of  aUen  who  arrives  in  the 

United  States  after  18U. 


SsoTtoN  1.  Any  alien  being  a  free  white  person,  may  be 
admitted  to  become  a  citizen  of  the  United  States,  or  any  of 
them,  on  the  following  conditions,  and  not  otherwise : 

Sbo.  2.  JPirst:  That  he  shall  have  declared,  on  oath  or 
affirmation^  before  the  supreme,  superior,  district  or  circuit 
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court,  of  some  one  of  the  states,  or  of  the  territorial  districts 
of  the  United  States,  or  a  circuit  or  district  court  of  the 
United  States,  or  before  the  clerk  of  either  of  such  courts, 
two  years  at  least  before  his  admission,  that  it  was  boTuiJide  his 
intention  to  become  a  citizen  of  the  United  States,  and  to 
renounce  forever,  all  allegiance  and  fidelity  to  any  foreign 

f)rince,  potentate,  state  or  sovereignty,  whatever,  and  particu- 
arly,  by  name,  the  prince,  potentate,  state  or  sovereignty, 
whereof  such  alien  may,  at  the  time,  be  a  citizen  or  subject 

Sec.  3.  From  this  condition  are  exempted,  any  alien  beinff 
a  free  white  person,  who  was  residing  within  the  limits  ana 
under  the  jurisdiction  of  the  United  States  at  any  time  be- 
tween the  eighteenth  day  of  June,  seventeen  hundred  and 
ninety-eight,  and  the  fourteenth  day  of  April,  eighteen  hun- 
dred and  two,  and  who  has  continued  to  reside  within  the 
same. 

Sbc.  4.  Any  alien,  being  a  free  white  person  and  a  minor, 
under  the  age  of  twenty-one  years,  who  shall  have  resided  in 
the  United  States  three  years  next  preceding  his  arrival  at  the 
age  of  twenty-one  years,  and  who  shall  have  continued  to 
reside  therein  to  the  time  he  may  make  application  to  be  ad- 
mitted to  be  a  citizen  thereof,  may,  after  he  arrives  at  the  age 
of  twenty-one  years,  and  after  he  shall  have  resided  five  years 
Within  the  United  States,  including  the  three  of  his  minority, 
be  admitted  a  citizen  of  the  United  States,  without  having 
made  the  declaration  required  in  the  second  section,  three 
years  previous  to  his  admission :  but  svch  alien  shall  make  the 
declaration  required  therein,  at  the  time  of  his  or  her  admis- 
sion ;  and  shall  farther  declare  on  oath,  and  prove  to  the  satis- 
faction of  the  court,  that  for  three  years  next  preceding,  it  has 
been  the  bona  fde  intention  of  sucn  alien  to  become  a  citizen 
of  the  United  States  ;  and  shall,  in  all  other  respects,  comply 
with  the  laws  in  regard  to  naturalization. 

Sec.  6.  When  any  alien  shall  have  complied  with  tlie  con- 
dition specified  in  section  second,  and  who  shall  have  pursued 
the  directions  prescribed  in  the  second  section  of  the  act  of 
April  fourteen,  eighteen  hundred  and  two,  may  die  before  he 
is  actually  naturalized,  the  widow  and  the  children  of  such 
alien  shall  be  considered  as  citizens  of  the  United  States,  and 
shall  be  entitled  to  all  rights  and  privileges  as  such,  upon 
taking  the  oaths  prescribed  by  law. 

Sec  6.  An  alien  shall,  at  the  time  of  his  application  to  be 
admitted,  declare,  on  oath  or  affirmation,  before  some  one  of 
the  courts  aforesaid,  that  he  will  support  the  constitution  of 
the  United  States,  and  that  he  doth  absolutely  and  entirely 
renounce  and  abjure  all  allegiance  and  fidelity  to  every  foreign 
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Erince,  potentate,  state  or  sovereignty,  whatever,  and  particu- 
irly  by  name,  the  prince,  potentate,  state  or  sovereiffnty,. 
whereof  he  was  before  a  citizen  or  subject:  which  proceedings 
shall  be  recorded  by  the  clerk  of  the  court 

Sec.  7.  The  court  admitting  such  alien  shall  be  satisfied 
that  he  has  resided  within  the  United  States  five  years,  at  least, 
and  within  the  state  or  territory  where  such  court  is  at  the 
time  held  one  year  at  least,  and  it  shall  further  appear  to  their 
satisfaction  that,  during  that  time,  he  has  behaved  as  a  man  of 
good  moral  character,  attached  to  the  principles  of  the  consti- 
tution of  the  United  States,  and  well  aisposed  to  the  good  or- 
der and  happiness  of  the  same.  The  oath  of  the  applicant 
shall,  in  no  case,  be  allowed  to  prove  his  residence* 

SsG.  8.  In  case  the  alien,  applying  to  be  admitted  to  citi- 
zenship, shall  have  borne  any  hereditary  title,  or  been  of  any 
of  the  orders  of  nobility,  in  the  kingdom  or  state,  from  which 
he  came,  he  shall,  in  addition  to  the  above  requisites,  make  an 
express  renunciation  of  his  title  or  order  of  nobility,  in  the 
court  to  which  his  application  shall  be  made,  which  renuncia- 
tion shall  be  recorded  in  the  said  court :  Provided^  That  no 
alien,  who  shall  be  a  native  citizen,  denizen  or  subject  of  any 
country,  state  or  sovereign,  with  whom  the  United  States  shall 
be  at  war,  at  the  time  of  his  application,  shall  be  then  admit- 
ted to  be  a  citizen  of  the  United  States. 

Sec.  9.  But  persons  resident  within  the  United  States  or 
the  territories  thereof,  on  the  eighteenth  day  of  June,  in  the 
year  one  thousand  eight  hundred  and  twelve,  who  had,  before 
that  day,  made  a  declaration  according  to  law,  of  their  inten- 
tion to  become  citizens  of  the  United  States ;  or  who,  by  the 
existing  laws  of  the  United  States,  were,  on  that  day,  entitled 
to  become  citizens,  without  making  such  declaration,  may  be 
admitted  to  become  citizens  thereof  notwithstanding  they  shall 
be  alien  enemies ;  at  the  times,  and  in  the  manner  prescribed 
by  the  laws  heretofore  passed  on  that  subject :  Providedj  That 
nothing  herein  contained,  shall  be  taken  or  construed  to  inter- 
fere with,  or  prevent  the  apprehension  and  removal  agreeably  to 
law  of  any  alien  enemy,  at  any  time  previous  to  the  actual 
naturalization  of  such  alien. 

Sbo.  10.  Anv  alien  being  a  free  white  person,  who  was  re- 
siding within  tne  limits,  and  under  the  jurisdiction  of  the 
United  States,  between  the  fourteenth  day  of  April,  one  thou- 
and  eight  hundred  and  two,  and  the  eighteenth  day  of  June, 
one  thousand  eight  hundred  and  twelve,  and  who  has  con- 
tinued to  reside  within  the  same,  may  be  admitted  to  become 
a  citizen  of  the  United  States,  without  having  made  any  previ- 
ous declaration  of  his  intention  to  become  a  citizen :  Irovided^ 
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That  whenever  any  person,  without  a  certificate  of  such  declar- 
ation of  intention,  shall  make  application  to  be  admitted  a  cit- 
izen of  the  United  States,  it  shall  be  proved  to  the  satis&etiou 
of  the  court,  that  the  applicant  was  residing  within  the  limits^ 
and  under  the  jurisdiction  of  the  United  States,  before  the 
eighteenth  day  of  June,  one  thousand  eight  hundred  and 
twelve,  and  has  continued  to  reside  within  the  same,  or  he  shall 
Bot  be  so  admitted ;  and  the  residence  of  the  applicant  within 
the  limits,  and  under  the  jurisdiction  of  the  United  States,  for 
at  least  five  years  immediately  preceding  the  time  of  such  ap* 
plication,  shall  be  proved  by  the  oath  or  affirmation  of  citi* 
zens  of  tiiie  United  States ;  which  citizens  shall  be  named  in 
the  record  as  witnesses ;  and  such  continued  residence  within 
the  limits  and  jurisdiction  of  the  United  States,  when  satisfac* 
torily  proved,  and  the  place  or  places,  where  the  applicant  has 
resided,  for  at  least  five  years,  as  aforesaid,  shall  be  stated  and 
set  forth,  together  with  the  names  of  such  citizens,  in  the 
record  of  the  court,  admittiiig  the  aralicant ;  otherwise  the 
same  shall  not  entitle  him  to  he  considered  and  deemed  a  citi* 
zen  of  the  United  States. 

Sec.  11.  Ifothing  in  the  foregoing  section,  ten,  containedi 
shall  be  construed  to  exclude  from  admission  to  citizenship, 
any  free  white  person  who  was  residing  within  the  limits  and 
under  the  jurisdiction  of  the  United  States  at  any  time  betweea 
the  eighteenth  day  of  June,  one  thousand  sevea  huadred  and 
ninety-^ight,  and  the  fourteenth  day  of  April,  one  thousand 
eight  hundred  and  two,  and  who,  having  continued  to  reside 
therein  without  having  made  any  declaration  of  intention  be- 
fore a  court  of  record  as  aforesaid,  nmy  be  entitled  to  become 
a  citizen  of  the  United  States,  according  to  section  three. 
Whenever  any  person  without  a  certificate  of  such  declaratioa 
of  intention  us  aforesaid,  shall  make  application  to  be  admits 
ted  a  citizen  of  the  United  States,  it  shall  be  proved  to  the 
satisfaction  of  the  ccurt,  that  the  applicant  was  residing  within 
the  limits  and  under  the  jurisdiction  of  the  United  States,  be^ 
fore  the  fourteenth  day  of  April,  one  thousand  eight  hundred 
and  two,  and  has  continued  to  reside  within  the  same^  or  he 
shall  not  be  so  admitted.  And  the  residence  of  the  applicanit 
within  the  limits  and  under  the  jurisdiction  of  the  United 
States,  for  at  least  five  years  immediately  preceeding  the  Hioxe 
of  such  application,  shall  be  proved  bv  the  oath  or  affirmation 
of  citizons  of  the  United  States ;  which  citbsens  shall  I^e  named 
in  the  record  as  witnesses.  And  such  continued  residence 
within  the  limits  and  under  the  jurisdiction  of  the  United 
States,  when  satisfiictorily  proved,  and  the  {^ce  or  places 
where  the  applicant  has  resided  for  at  least  five  years^  as  a£6r^ 
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Bttd,  AM.  be  stated  and  set  forth,  together  vtiih  tibe  nsmeis  of 
such  eitizenSf  in  the  record  of  the  ocmrt  admitting  the  appti* 
cant ;  otherwise  the  same  shall  not  entitle  him  to  be  consid* 
«*ed  and  deemed  a  citizen  of  the  United  States. 

Sbc.  12.  The  children  of  persons  duly  naturalized  under 
anj  of  the  laws  of  the  United  States^  or  who,  previous  to  the 
passage  of  anj  law  an  that  subject,  b^  the  government  of  the 
u  nited  States,  may  have  become  citizens  of  any  one  of  the^ 
states,  uikder  the  laws  thereof,  being  under  the  age  of  twenty- 
cute  years,  at  the  time  of  their  parents  bein^  so  naturatized 
or  admitted  to  the  rights  of  citi^nship,  shail^  if  dwelling  in 
the  United  States,  be  considered  as  citizens  of  the  United 
States;  and  the  cMldren  of  persons  who  now  are,  or  have 
been  citizens  of  the  United  Stetes,  shall,  though  bom  out 
of  the  limits  and  jurisdiction  of  the  United  States,  be  oonsid-* 
^red  as  citizens  of  the  United  States.  The  right  of  citizen- 
ship shall  not  descend  to  persons  whose  fathers  have  never 
re»ded  within  the  United  States :  And  no  person  heiretofore 
proscribed  by  ajiy  state,  or  who  has  been  legally  convicted 
of  having  joined  the  army  of  Great  Britain  during  the  war 
of  the  revolution,  shall  be  admitted  a  citizen,  without  thecon-* 
sent  of  the  leirislature  of  the  state  in  which  such  person  was 
proscribed.  Children  of  persons  naturalized  before  the  four- 
teenth of  April,  eighteen  hundred  and  two,  under  age  at  the 
time  of  their  parents'  naturalization,  were,  if  dwelling  in  the 
United  States  on  the  fourteenth  of  April,  eighteen  hundred 
and  two,  to  be  considered  as  citizens  of  the  United  States. 

Sec.  18.  Any  alien  who  was  residing  within  the  limits, 
and  under  the  jurisdiction  of  the  United  States,  before  the 
twenty-ninth  day  of  January,  one  thousand  seven  hundred 
and  ninety-five,  may  be  admitted  to  become  a  citizen,  on  due 
proof  made  to  some  one  of  the  courts  aforesaid,  that  he  has 
resided  two  years  at  least,  within  and  under  the  jurisdiction 
of  the  United  States,  and  one  year,  at  least,  immediately  pre- 
ceding his  application,  within  the  state  or  territory  where 
such  court  is  at  the  time  held ;  and  on  his  declaring  on  oath 
or  affirmation,  that  he  will  support  the  constitution  of  the 
United  States,  and  that  he  doth  absolutely  and  entirely  re- 
nounce and  abjure  all  allegiance  and  fidelity  to  any  foreign 
Erince,  potentate,  state  or  sovereignty  whatever,  and  particu- 
irly  by  name,  the  prince,  potentate,  state  or  sovereignty, 
whereof  he  was  before  a  citizen  or  subject;  and  moreover,  on 
its  appearing  to  the  satisfaction  of  the  court  that,  during  the 
said  term  oi  two  years,  he  has  behaved  as  a  man  of  good 
moral  character,  attached  to  the  constitution  of  the  United 
States,  and  well  disposed  to  the  good  order  and  happiness 
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of  the  same ;  and  when  the  alien,  applying  for  admission  to 
citizenship,  shall  have  borne  any  hereditary  title,  or  been 
of  any  of  the  orders  of  nobility  in  the  kingdom  or  state  from 
which  he  came,  on  his  mcyeover  making,  in  the  court,  an 
express  renunciation  of  his  title  or  order  of  nobility,  before 
he  shall  be  entitled  to  such  admission :  all  of  which  proceed- 
ing, required  in  this  provision  to  be  performed  in  the  court, 
shall  be  recorded  by  the  clerk  thereofl 

Bbc.  14.  Every  court  of  record,  in  any  individual  state, 
having  common  law  jurisdiction,  and  a  seal  and  clerk  or  pro- 
thonotary,  shall  be  considered  as  a  district  court,  within  the 
meaning  of  the  naturalization  act ;  and  every  alien,  who  may 
have  been  naturalized  in  any  such  court,  shall  enjoy  the  same 
rights  and  {>rivileges,  as  if  he  had  been  naturalized  in  a  dis- 
trict or  circuit  court  of  the  United  States. 

Sec.  15,  No  person  who  shall  have  arrived  in  the  United 
States,  after  February  the  seventeenth,  one  thousand  eight 
hundred  and  fifteen,  shall  be  admitted  to  become  a  citizen 
of  the  United  States,  who  shall  not,  for  the  continued  term 
of  five  years  next  preceding  his  admission,  have  resided  within 
the  United  States,  without  bein^  at  any  time  during  the  said 
five  years,  out  of  the  territory  ot  the  United  States. 


A.CT   OF    OON-QRESS 


TO  AXEND  THE  ACTS  REGULATING  THE  FEES,  COSTS,  AKD  OTHER  JUDICIAL 

EXPENSES  OF  THE  GOTERNHENT  IN  THE  STATES,  TERRITORIES, 

AND  DISTRICT  OP  COLUICBU,  AND  FOR  OTHER  PURPO&BS. 


Section  1.  BeUericui(edbyiheSeriaUandHomeof  JRepresenta-^ 
Hoes  of  the  United  States  of  America^  m  Congress  assembtedy  That 
hereafter,  before  the  accounts  of  the  TJnitea  States  marshals,  dis- 
trict attorneys  and  clerks,  are  presented  to  the  accounting  offi- 
cers of  the  Treasury  Department  for  settlement,  they  shall  be  ex- 
amined and  certified  to  by  the  district  judge  of  the  United  States 
in  the  district  in  which  the  officers  presenting  the  accounts 
officiate,  whether  in  the  states  or  territories,  and  the  same  shall 
be  subject  to  revision  upon  their  merits  by  said  accounting 
officer,  as  in  case  of  other  public  accounts :  Provided^  however ^ 
That  no  accounts  of  fees  or  costs  paid  to  any  witness  or  juror, 
upon  the  order  of  any  judge  or  commissioner,  shall  be  so  re- 
examined as  to  charge  any  marshal  for  an  enormous  taxation 
of  such  fees  or  costs. 

Sec.  2.  And  be  it  further  enacted.  That  the  accounts  of  the 
commissioners  of  the  United  States  circuit  court  shall  be  ex- 
amined and  certified  to  by  the  district  judge  of  the  district  in 
which  they  are  appointed,  previous  to  their  presentation  to,  or 
revision  by,  the  accounting  officers  of  the  Treasury  Department. 

Sbc.  S.    And  be  it  further  enacted^  That  in  no  case  shall  the 
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fees  of  more  than  four  witnesses  be  taxed  against  the  United 
States  in  the  examination  of  criminal  eases  before  the  com- 
missioners of  the  United  States  circuit  courts,  unless  their  ma- 
teriality and  importance  shall  first  be  approved  and  certified  to 
by  the  United  States  district  attorney  for  the  district  in  which 
the  examination  shall  take  place,  subject  to  revision,  as  in 
other  cases. 

Sec.  4.  Arul  be  it  further  enacted^  That  in  all  these  cases  be- 
fore mentioned,  an  appeal  shall  lie  from  the  decision  of  the 
accounting  officers  to  the  secretary  of  the  Interior. 

Sec  5.  And  he  it  further  eTiactedy  That  the  judges  of  the  su- 
preme court  in  each  of  the  territories,  or  a  majority  of  them, 
shall,  when  assembled  at  their  respective  seats  of  government, 
fix  and  appoint  the  several  times  and  places  of  holding  the 
several  courts  in  their  respective  distriots,  and  liikiit  the  dura- 
tion of  the  terms  thereof:  Provided,  That  the  said  courts  shall 
not  be  held  at  more  than  three  places  in  any  one  territory : 
And  provided^  further,  That  the  judge  or  judges  holdins^  such 
courts  shall  ad[joum  the  same,  without  da^,  at  any  time  before 
the  expiration  of  such  terms,  whenever,  in  his  or  their  opin- 
ion, the  further  continuance  thereof  is  uot  necessary. 

Sec  6.  And  be  it  further  enacted.  That  all  cost  and  fees  for 
services  rendered  by  the  clerks  of  the  several  courts  in  the 
district  of  Columbia,  chargeable  to  others  than  the  United 
States,  shall  be  payable  immediately  after  the  services  are  per- 
formed, and  shall  be  collected  by  such  rules  and  regulations, 
not  incompatible  with  law,  as  may  be  prescribed  by  the  courts 
in  which  such  services  are  rendered,  but  shall  in  no  case,  be 
paid  by  the  United  States. 

Sec  7.  And  be  it  further  maeted.  That  the  several  circuit 
and  district  courts  of  the  United  States,  the  district  courts  of 
the  territories,  and  the  criminal  court  of  the  district  of  Colum- 
bia, shall  have  the  power  to  discharge  the  grand  juries  of  the 
respecsive  courts  whenever  they  shall  be  ot  opinion  that  the 
public  interests  will  not  be  subserved  by  a  further  continu- 
ance of  the  session  of  said  grand  jury. 

Sbc  8.  And  be  it  further  enacted.  That  no  officer  of  the 
United  States,  including  the  bailiffi,  guards,  or  deputies  of  the 
United  States  marshals,  whether  in  the  states,  territories,  or 
district  of  Columbia,  shall  be  entitled  to  witness  fees,  either 
before  a  court,  or  commissioners  where  he  is  officiating. 

Sbc  9.  And  be  it  further  enacted.  That  the  United  States 
shall  hereafter  be  liable  to  the  iustices  and  constables  of  the 
county  of  Washington,  in  the  district  of  Columbia,  for  their 
fees,  and  services  in  cases  of  felony  only,  and  so  much  of  the 
fifteenth  section  of  the  act  of  May  seventeenth,  eighteen  hundred 
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and  forty^eight^  entitled,  -^  An  act  to  continne,  alter,  and 
amend  the  charter  of  the  city  of  Washington,"  as  provided 
otherwise,  is  hereby  repealed ;  said  fees  shall  be  paid  by  the 
United  States  marshal,  npon  the  approval  of  th^  jadge  of  the 
criminal  court  of  the  district  of  Columbia,  subject  to  the  revi- 
sion by  the  acconnting  officers  of  the  treasury,  and  to  appeal 
to  the  secretary  of  the  interior. 

Bso.  10.  And  be  iifwrthtr  enaeted^  That  it  shall  be  the  duty 
of  each  of  the  judges  of  the  supreme  court  of  the  respective 
territories  of  the  United  States  to  designate  and  appoint  one 
person  as  clerk  of  the  district  over  which  he  presides,  where 
one  is  not  already  appointed,  and  to  designate  and  retain  but 
one  such  clerk  where  more  than  one  is  already  appointed, 
and  only  such  district  clerks  shall  be  entitled  to  a  compen- 
sation  from  the  United  States  except  for  fees  taxable  to  the 
United  States. 

Sec.  11.  And  be  it  farther  enacted.  That  so  much  of  the  third 
section  of  the  act  of  February  twenty-sixth,  eighteen  hundred 
and  j&fty-three,  entitled  "An  act  to  regulate  the  fees  and  costs 
to  be  allowed  to  clerks,  marshals  and  attorneys  of  the  circuit 
and  district  courts  of  the  United  States,  and  for  other  pur- 
poses," as  requires  "that  when  the  compensation  of  any  clerk 
shall  be  less  man  five  hundred  dollars  per  annum,  the  differ- 
ence ascertained  and  allowed  by  the  proper  accounting  offi- 
cers of  the  treasury  shall  be  paid  to  nim  therefrom/'  is 
hereby  r^ealed. 

Sao.  12.  And  be  U  jurther  enacted^  That  all  accounts  of  the 
United  States  district  attorneys  for  services  rendered  in  cases 
instituted  in  the  United  States  or  state  courts,  when  the 
United  States  is  a  party  in  interest,  but  not  of  record ;  or  in 
cases  instituted  against  the  officers  of  the  United  States  or 
their  deputies  or  duly  appointed  agents,  for  acts  committed  or 
omitted  or  suffered  by  them  in  the  lawful  discharge  of  their 
duties,  shall  be  audited  and  allowed  as  in  other  cases,  assimil* 
ating  the  fees,  as  near  as  ma^  be,  to  those  provided  by  said 
act  of  February  twenty-sixth,  eighteen  hundred  and  fifty-three^ 
for  like  or  similar  services* 

Sec.  13.  And  be  it  further  enaetedj  That  no  marshal  or 
depaty  marshal,  of  any  of  the  courts  of  the  United  States, 
shall  hold  or  exercise  the  duties  of  commissioner  of  any  of 
said  courts,  nor  receive  compensation  theref(>r» 

Sac.  14.  And  be  it  further  enactedy  That  wl^neverfrom  any 
cause,  it  may  be  impossible  for  the  district  attorney  to  attend 
at  court,  it  shall  be  his  duty  to  see  that  a  meet  Mid  proper 
person,  learned  in  the  law,  residing  as  near  the  place  where 
the  court  is  held  as  possible,  does  attend  to  such  business  $s 
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may  appertain  to  the  duties  of  his  office,  and  in  all  such  eases, 
the  fees  and  charges  to  be  paid  shall  be  only  such  as  the  dis- 
trict attorney  would  have  been  authorized  by  law  to  charge 
had  he  personally  attended  and  performed  the  service:  Pro- 
vided,  however^  That  before  any  substitution  is  sanctioned,  or 
payment  made,  the  neciessity  therefor  shall  be  shown  to  the 
satisfaction  of  the  secretary  of  the  interior. 

Sec.  2.    And  be  it  further  enacted^  That  all  provisions  of  law 
inconsistant  with  this  act  are  hereby  repealed. 

Approved,  August  16th,  1856. 


A.isr  ^CT 

BEQUIRINO  AN  OATH  OP  ALLEGIANCE.  AND  TO  SUPPORT  THE  CONSTITIJ. 

TION  OP  THE  UNITED  STATES,  TO  BE  ADMINISTERED  TO  CERTAIN 

PERSONS  IN  THE  CIVIL  SERVICE  OP  THE  UNITED  STATES. 


Sbction  1.  Beit  enacted  by  the  Senate  cmdHousepf  Represent 
taiives  of  the  United  States  of  America,  in  Gonffress  assembledj  That 
it  shall  be  the  duty  of  the  heads  of  the  several  departments  to 
cause  to  be  administered  to  each  and  every  officer^  clerk,  or 
employ^,  now  in  their  respective  departments,  or  in  any  way 
connected  therewith,  or  who  shall  hereafter  in  any  way  become 
connected  therewith,  the  following  oath,  viz:  "I  do  solemnly 
swear  (or  affirm,  as  the  case  may  be,)  that  I  will  support,  pro- 
tect, and  defend  the  constitution  and  government  of  the 
United  States  against  all  enemies,  whether  domestic  or  foreign, 
and  that  I  will  bear  true  &ith,  allegiance  and  loyalty  to  the 
same,  any  ordinance,  resolution,  or  law  of  any  state  conven- 
tion or  legislature  to  the  contrary  notwithstanding;  and,  fur- 
ther, that  I  do  this  with  a  full  determination,  pledge  and  pur- 
pose, without  any  mental  reservation  or  evasion  whatsoever ; 
and  further,  that  I  will  well  and  faithfully  perform  all  the 
duties  which  may  be  required  of  me  by  law.  So  help  me 
God."  And  that  each  and  every  such  civil  officer  and  employ6, 
in  the  department  aforesaid,  or  in  any  way  connected  there- 
with, in  the  service  or  employment  of  the  United  States,  who 
shall  refose  to  take  the  oath  or  affirmation  herein  provided, 
shall  be  immediately  dismissed  and  discharged  from  such  ser- 
vice or  employment 
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Sec.  2.  And  be  it  further  emoted^  That  the  oath  or  affirma- 
tion, herein  provided  for  in  the  firet  section  of  this  act,  may  be 
taken  before  any  justioe  of  the  peace,  or  notary  public,  or 
other  person  who  is  legally  authorized  to  administer  an  oath* 
in  the  state  or  district  where  the  same  may  be  administered. 
And  that  any  violation  of  such  oath,  by  any  person  or  j^ersons 
taking  the  same,  shall  subject  the  offender  to  all  the  pamsand 
penalties  of  wilful  and  corrupt  perjury,  who  shall  be  liable  to 
be  indicted  and  prosecuted  to  conviction  for  any  such  offence 
before  any  court  bavins  jurisdiction  thereof:  And  provided 
further^  That  such  offender  shall  be  forthwith  discharged  from 
such  service  or  employment. 

Approvbd,  August  6,  1861. 


TO  PRESCRIBE  AN  OATH  OF  OFFICE,  AND  FOR  OTHER  PURPOSES, 

Section  1.  Be  it  enacted  hy  the  Senate  and  Home  of  Repre" 
seniatives  of  the  United  States  of  America  in  Congress  assembled^ 
That  hereafter  every  person  elected  or  appointed  to  any  office 
of  honor  or  profit  under  the  government  of  the  United  States, 
either  in  the  civil,  militaiy  or  naval  departments  of  the  public 
service,  excepting  the  president  of  the  United  States,  shall, 
before  entering  upon  the  duties  of  such  office,  and  before 
being  entitled  to  any  of  the  salary  or  other  emoluments  thereof, 
take  and  subscribe  to  the  following  oath,  or  affirmation :  "I, 
A.  B.,  do  solemnly  swear  (or  affirm)  that  I  have  never  volun- 
tarily borne  arms  against  the  United  States  since  I  have  been 
a  citizen  thereof:  that  I  have  voluntarily  given  no  aid,  coun- 
tenance, counsel,  or  encouragement  to  persons  engaged  in 
armed  hostilily  thereto:  that  I  have  neither  sought  nor 
accepted,  nor  attempted  to  exercise  the  functions  of  any  office 
whatever,  under  any  authority  or  pretended  authority  in  hos- 
tility to  the  United  States  :  that  I  have  not  yielded  a  voluntary 
support  to  anjr  pretended  government,  authority,  power  or 
constitution  within  the  United  States,  hostile  or  inimical 
thereto.  And  I  further  swear  (or  affirm)  that,  to  the  best  of 
my  knowledm  and  ability,  I  will  support  and  defend  the  con- 
stitutiou  of  uie  United  States  against  all  enemies  foreign  and 
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domestic,  that  I  will  bear  true  faith  atid  allegiance  to  the  same : 
that  I  take  this  obligation  freely,  without  any  mental  reserva- 
tion or  purpose  of  evasion,  and  that  I  will  well  and  faithfully 
discharge  tne  duties  of  the  office  on  which  I  am  about  to  enter, 
so  help  me  God;"  which  said  oath  so  taken  and  signed,  shall 
be  preserved  amon^  the  files  of  the  court,  house  of  congress, 
or  department  to  which  the  said  office  may  appertain.  And 
any  person  who  shall  fiilsely  take  the  said  oath  shall  be  guilty 
of  peijury,  and  on  conviction,  in  addition  to  the  penalties  now 
prescribed  for  that  offence,  shall  be  deprived  of  his  office  and 
rendered  incapable  forever  after  of  holaing  any  office  or  place 
under  the  United  States. 

Approved,  July  2,  1862. 


^isr  ^CT 


m  RELATION  TO  COURTS,  AND  THE  HOLDING  OP  THE  TERMS  THEREOF  IN 
THE  SEVERAL  TERRITORIES  IN  THE  UNITED  STATES. 

Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta^ 
lives  of  the  United  States  of  America,  in  Oongress  assembled^  That 
the  judges  of  the  supreme  court  of  each  territory  of  the  United 
States  are  hereby  authorized  to  hold  court  within  their  respective 
districts  in  the  jcounties  wherein,  by  the  laws  of  jsaid  territo- 
ries, courts  have  been,  or  may  be  established,  for  the  puipoee 
of  hearing  or  determining  all  matters  and  causes  except  those 
in  which  the  United  States  is  a  party :  JProvidedy  That  the  ex- 
I>enses  thereof  shall  be  paid  by  the  territories,  or  by  the  coun- 
ties in  which  said  courts  may  be  held,  and  the  United  States 
shall,  in  no  case,  be  chargeable  therewith. 

Approvbd,  June  14th,  1858. 


^]Sr   A.OT 


TO  SECURE  FREEDOOll  TO  ALL  PEB60NS  WITHIN  THB  TEBRTTORISaS  OF 
THE  UNITED  STATES. 

Section  1.  £e  it  enacted  by  the  Smote  and  Stmse  of  JRepreaen^ 
taUves  of  the  United  States  of  American^  in  Congress  assembled^ 
That  from  and  after  the  passage  of  this  act,  there  shall  be 
neither  slavery  nor  involuntary  servitude  in  any  of  the  terri* 
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toriee  of  the  United  States  now  exietinff,  or  which  may  at  any 
time  hereafter  be  formed  or  acquired  by  the  United  States, 
otherwise  than  in  the  punishment  of  crimes  whereof  the  party 
shall  have  been  duly  convicted. 

Approvbi),  June  19th>  1862. 


IN  RELATION   TO   THE  COMPETENCY  OF  WITNESSES,  AN9  FOR  OTHER 

PURPOSES. 

Section  1.  Be  it  enacted  by  the  Senate  and  Mouse  of  Bepre- 
Beniativea  of  the  United  States  of  America  in  Congress  assembledy 
That  the  laws  of  the  state  in  which  the  court  shall  be  held, 
shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses 
in  the  courts  of  the  United  States,  in  trials  at  common  law, 
in  equi^,  and  admiralty. 

Sec  z.  And  be  it  further  enacted^  That  so  much  of  section 
twenty-nine  of  an  act  entitled  "An  act  to  establish  [the]  judi-* 
cial  courts  of  the  United  States,"  approved  September  twenty- 
fourth,  seventeen  hundred  and  eighty-nine,  as  requires,  in  cases 
punished  with  death,  twelve  petit  jurors  to  be  summoned  from 
the  county  where  the  offence  was  committed,  be,  and  the  same 
is  hereby  repealed. 

Approved,  July  16, 1862. 


to  define  the  pay  and  emoluments  of  certain  officers  of  the 
army,  and  for  other  purposes. 


Section  21.    And  be  it  further  enacted^  That  any  alien  of  the 
age  of  twenty-one  years  and  upwards,  who  has  enlisted,  or  who 
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filiall  enlist  m  the  armies  of  the  United  States,  either  the  reg- 
ular or  volunteer  forces,  and  has  been  or  shall  be  hereafter 
honorabhr  discharged,  may  be  admitted  to  become  a  citizen 
of  the  United  States  upon  his  petition,  without  any  previous 
declaration  of  his  intention  to  become  a  citizen  of  the  United 
States,  and  that  he  shall  not  be  re(]^uired  to  prove  more  than 
one  gear's  residence  within  the  United  States  previous  to  his 
application  to  become  such  citizen ;  and  that  the  court  admit- 
ting such  alien  shall,  in  addition  to  such  proof  of  residence 
and  good  moral  character  as  is  now  provided  oy  law,  be  satisfied 
competent  proof  of  such  person  having  been  honorably  dis- 
charged from  the  service  of  the  United  States  as  aforesaid. 


Approved,  July  17, 1862. 


STATUTES 


OF  THE 


TERRITOEY  OF  IDAHO. 


TITLE   X. 

AN  ACT  to  regvlciU  proceedings  in  Civil  Cases  in  the  Courts  of 
Justice  of  the  Territory  of  Idaho. 

CHAPTER  I. 

OF  THS  FORK  OF  CIYtL  ACHOKS,  AND  OF  THB  FABTIBS  THERBTO. 

8x0.  1.    Only  one  form  of  action. 
2.    Parties  designated. 

8.  Question  of  fiict. 

4.  Action,  in  whose  name. 

6.  Set-off  when  not  pre  Jadlced* 

6.  Action  by  ezecntor. 

7.  When  married  woman  is  party,  exceptions. 

9.  Intent  and  gnardian. 

11.  Injury  to  child,  etc. 

12.  PlaSntifl,  who  may  be  joined. 

13.  Defendant,  who  may  be  made. 
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Sbo.  14.  PartiM.  who  to  be  Joined.  ^ 

16.  Separately  liable,  may  be  Joined. 

16.  Death  of  party,  or  transfer  of  interert. 

17.  ControYeiey,  when  court  to  determine. 

Be  it  enacted  by  the  Leaislative  AssemMy  of  the    Territory  of 
Idaho  as  follows: 

Section  1.  There  shall  he  in  this  territory  hut  one  form 
of  civil  action  for  the  enforcement  or  protection  of  private 
rights,  and  the  redress  or  prevention  of  private  wrongs,  which 
shall  be  the  same  at  law  and  in  equity. 

Sec  2.  In  such  action  the  party  complaining  shall  be 
known  as  theplaintiff,  and  the  adverse  party  as  the  defendant. 

Sec  8.  When  a  question  of  fact,  not  put  in  issue  bv  the 
pleadings,  is  to  be  tried  by  the  jurjr,  an  oraer  for  the  trial  may 
be  made,  stating  distinctly  and  plainly  the  question  of  fact  to 
be  tried ;  and  such  order  shall  be  the  only  authority  necessary 
for  a  trial. 

Seo.  4.  Every  action  shall  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  aa  oliierwise  provided  in  this 
act;  but  in  suits  brought  by  the  assignee  of  an  account, 
unliquidated  demand,  or  thing  in  action  not  arising  out  of 
contract,  the  assignor  shall  not  be  a  witness  on  behau  of  the 
plaintiff. 

Sec.  5.  In  the  case  of  an  assi^ment  of  the  thing  in  action, 
the  action  by  the  assignee  shall  oe  without  prejumce  to  any 
setroff  or  other  defense,  existing  at  the  time  of,  or  before  no- 
tice of  the  assignment ;  but  this  section  shall  not  apply  to  a 
negotiable  promissory  note,  or  bill  of  exchange,,  transferr^  in 
good  faith,  and  upon  good  consideration,  before  due. 

Sec  6.  An  executor  or  administrator,  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue 
without  joining  with  him  the  person  or  persons  for  whose 
benefit  the  action  is  prosecuted.  A  trustee  of  an  express  trust 
within  the  meaning  of  this  section,  shall  be  construed  to  in- 
clude a  person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another. 

Sec  7.  When  a  married  woman  is  a  party,  her  husband 
shall  be  joined  with  her ;  except,  that  when  the  action  con- 
cerns her  separate  property,  sue  may  auie  alone;  when  the 
action  is  between  herself  and  her  husband,  aha  may  sue  or  be 
sued  alone. 

Sec  8.  If  a  husband  and  wife  are  «ued  together,  the  wife 
may  defend  for  her  own  right. 

Sec  9.    When  an  infant  is  a  party,  he  shall  appear  by 
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guardian,  wko  may  be  appointed  by  the  court  in  which  ijie 
action  is  prosecuted,  or  by  a  judge  thereof,  or  a  probate  judge. 

Sec.  10.  The  guardian  shall  be  appointed  as  follows  :  First. 
When  the  infant  is  plaintiff,  upon  the  application  of  the  infant^ 
if  he  be  of  the  age  of  fourteen  years ;  or,  if  under  that  age» 
upon  the  application  of  a  relative  or  friend  of  the  in&jit* 
Second.  "Wnen  the  infant  is  defendant,  upon  the  application 
of  the  infant,  if  he  be  of  the  a^e  of  fourteen  years,  and  apply 
within  ten  days  after  the  service  of  the  summons ;  if  he  be 
under  the  a^e  of  fourteen,  or  neglect  so  to  apply,  then  upon 
the  application  of  any  other  party  to  the  action,  or  of  a  rela- 
tive or  fnend  of  the  infant. 

Sec.  11.  A  father,  or,  in  case  of  his  death  or  desertion  of 
his  family,  the  mother,  may  maintain  an  action  for  the  injunr 
or  death  of  a  child ;  and  a  guardian  for  the  injury  or  deaui 
of  his  ward. 

Sec.  12.  All  persons  having  an  interest  in  the  subject  of 
the  action,  and  obtaining  the  relief  demanded,  may  be  joined 
as  plaintiffs,  except  when  otherwise  provided  in  this  act. 

dec  13.  Any  person  may  be  made  a  defendant|  w^o  has, 
or  claims  an  interest  in  the  controversy,  adverse  to  the  plain- 
tiff, or  who  is  a  necessary  party  to  a  complete  determination 
or  settlement  of  the  question  involved  therein. 

Sec.  14.  Of  the  parties  to  the  action,  those  who  are  united 
in  interest  shall  be  joined  as  plaintifis,  or  defendants ;  but  if 
the  consent  of  any  one,  who  should  have  been  joined  as  plain- 
tiff, cannot  be  obtained,  he  mav  be  made  a  defendant,  the  rear 
son  thereof  being  stated  in  the  complaint  J  and  when  the 
question  is  one  of  a  common  or  general  interest,  of  many  per- 
sons, or  when  the  parties  are  numerous,  and  it  is  impracticable 
to  brin^  them  all  into  court,  one  or  more  may  sue  or  defend 
for  the  oenefit  of  all. 

Ssa  15.  Persons  severally  liable  upon  the  same  obligation 
or  instrument,  including  the  parties  to  bills  of  exchange  and 
promissory  notes,  and  sureties  on  the  same  or  separate  mstrur 
ments,  may  all,  or  any  of  them,  be  included  in  the  same  ac- 
tion, at  the  option  of  the  plaintiff 

Sec.  16.  An  action  shall  not  abate  by  the  death,  or  other 
disability  of  the  party  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  continue.  In  case 
of  the  death,  or  other  disability,  of  a  party,  the  court,  on  mo- 
tion, may  allow  the  action  to  be  contmued  by  or  against  his 
representative  or  successor  in  interest.  In  case  of  any  other 
transifer  of  interest,  tlie  action  may  be  continued  in  the  name 
of  the  original  party,  or  the  court  may  allow  the  person  to 
whom  the  transfer  is  made  to  be  substituted  in  the  action^ 
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Sec.  17.  The  court  may  determiiie  any  controverBy  be- 
tween parties  before  it,  when  it  can  be  done  without  prejudice 
to  the  rights  of  others,  or  by  saving  their  rights  ;  but  when  a 
complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  shall  order 
them  to  be  brought  in. 


TITLE   II. 


PLACE  OF  TRIAL  OP  CIVIL  ACTIONS. 


810.  18.  Where  nibjeot  matter  is  Bitnated. 

19.  Where  oftase  of  action  aroae. 

20.  Where  parties  reside. 
24.  Changing  place  of  trial* 

Skc.  18.  Actions  for  the  following  causes  shall  be  tried  in 
the  county  in  which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated,  subject  to  tne  power  of  the  court  to  change 
the  place  of  trial,  as  provided  in  this  act :  First.  For  the 
recovery  of  real  property,  or  mining  claims,  or  of  an  estate  or 
interest  therein,  or  for  the  determination,  in  any  form,  of  such 
right  or  interest,  or  for  inj uries  to  real  property.  Second.  For 
the  partition  of  real  property.  Third.  For  the  foreclosure 
of  a  mortgage  of  real  property. 

Bbc.  19.  Actions  for  the  following  causes  shall  be  tried  in 
the  county  where  the  cause,  or  some  part  thereof,  arose,  sub- 
ject to  the  like  power  of  the  court  to  cnange  the  place  of  trial: 
First.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute ;  except,  that  when  it  is  imposed  for  an  offense  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in 
two  or  more  counties,  the  action  maybe  brought  in  any  county 
bordering  on  such  lake,  river,  or  other  stream,  and  opposite 
to  the  place  where  the  offense  was  committed.  Second. 
Against  a  public  officer,  or  person  especialljr  appointed  to  ex- 
ecute his  duties,  for  an  act  d!one  by  him  in  virtue  of  his  office, 
or  against  a  person  who,  by  his  command,  ojfm  his  aid,  does 
anything  touchinff  the  duties  of  such  officer. 

Sec  20.  In  all  other  cases,  the  action  shall  be  tried  in  the 
county  in  which  the  parties,  or  some  of  them,  reside  at  the 
commencement  of  the  action ;  or,  if  none  of  the  parties  reside 
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in  the  territory,  the  same  may  be  tried  in  any  county  which 
the  plaintiff  may  designate  in  his  complaint,  subject,  however, 
to  the  power  of  the  court  to  change  the  place  of  trial,  as  pro- 
vided m  this  act. 

Sbc.  21,  The  court  may,  on  motion,  change  the  place  of 
trial  in  the  following  cases :  First  When  the  county  desig- 
nated in  the  complaint  is  not  the  proper  county.  Second. 
When  there  is  reason  to  believe  that  an  impartial  trial  cannot 
be  had  therein.  Third.  When  the  convenience  of  witnesses, 
and  the  ends  of  justice,  would  be  promoted  by  the  change. 
Fourth.  When,  from  any  cause,  the  judge  is  disqualined 
from  acting  in  the  action. 


TITLE   III. 


XAKKER  OF  COIOOSKCINO  ACTIONS. 

Beo.  22.  How  commenced  in  certain  conrU. 

23.  Complaint,  how  indorsed. 

24.  Form  of  sammons. 

25.  Answer,  when  to  be  made. 

26.  Notice  to  be  inserted  in  snmmons. 

27.  Kotice  in  action  aflbctlng  real  property. 

28.  Sammons,  by  whom  served. 

29.  How  served. 

80.  Service  by  publication. 

82.  Proceedings  where  service  is  made  only  on  some  of  severil  defendants. 

33.  Proof  of  service. 

85.  Jnriidletioif,whenitattac3ie8. 

Sbc.  22.  Civil  actions  in  the  district  court,  and  the  probate 
courts,  shall  be  commenced  by  the  filing  of  a  complaint  with 
the  clerk  of  the  court  in  whicn  the  action  is  brought,  and  the 
issuing  of  a  summons  thereon :  Provided^  That  after  the  filing 
of  the  complaint,  a  defendant  in  the  action  may  appear,  answer 
or  demur,  whether  the  summons  has  been  issued  or  not,  and 
such  appearance,  answer  or  demurer,  shall  be  deemed  a  waiver 
6f  summons. 

Sbc.  28.  The  clerk  shall  indorse  on  the  complaint  the  day, 
month  and  year  the  same  is  filed;  and  at  any  time  within  one 
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year  after  the  filing  of  the  same,  the  plaintiff  may  issue,  or 
cause  to  be  issued,  a  summons  thereon.  The  summons  shall 
be  issued  and  signed  by  the  clerk  or  attorney  of  the  plaintiff, 
and  directed  to  tne  defendant,  and  when  issued  by  the  clerk, 
to  be  issued  under  the  seal  of  the  court 

Sec*  24.  The  summons  shall  state  the  parties  to  the  action, 
the  court  in  which  it  is  brought,  the  county  in  which  the  com- 
plaint is  filed,  the  cause  and  general  nature  of  the  action,  and 
require  the  defendant  to  appear  and  answer  the  complaint,  with- 
in the  time  mentioned  in  the  next  section,  after  the  service  of 
summons,  exclusive  of  the  day  of  service,  or  that  judgment 
by  default  will  be  taken  against  him,  according  to  the  praver 
of  the  complaint,  briefly  stating  the  sum  of  money  or  other 
relief  demanded  in  the  complaint ;  and  the  clerk  shall  also  in- 
dorse on  the  summons  the  names  of  the  plaintiff 's  attorneys. 

Sec.  25.  The  time  in  which  the  summons  shall  require  the 
defendant  to  answer  the  complaint  shall  be  as  toUows :  First 
If  the  defendant  is  served  within  the  countv  in  which  the  ac- 
tion is  brought,  twenty  days.  Second.  If  the  defendant  is 
served  out  of  tiie  county,  but  in  the  district  in  which  the  ac- 
tion is  brought,  thirty  days.  Third.  In  all  other  cases,  forty 
days. 

Sec  26.  There  shall  also  be  inserted  in  the  summons  a 
notice,  in  substance  as  follows :  First  In  an  action  arising  on 
contract  for  the  recovery  onlv  of  money  or  damages,  that  the 

Slaintiff  will  take  judgment  wr  a  sum  specified  therein,  if  the 
efendant  fail  to  answer  the  complaint.  Second.  In  other  ac- 
tions, that  if  the  defendant  fail  to  answer  the  complaint,  the 
plaintiff*  will  apply  to  the  court  for  the  relief  demanded  therein. 
Sec  27.  In  an  action  affecting  the  title  to  real  property, 
the  plaintiff,  at  the  time  of  filing  the  complaint,  or  at  any  time 
afterwards,  may  file  with  the  recorder  of  the  county  in  which 
the  property  is  situated,  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties,  the  object  of  the  action, 
^and  a  description  of  the  property  in  that  county  affected 
thereby.  From  the  time  of  filing,  only,  shall  the  pendency 
of  the  action  be  constructive  notice  to  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby. 

Sec  28.  The  summons  shall  be  served  by  the  sheriff  of 
the  county  where  the  defendant  is  found,  or  by  his  depuly,  or 
by  a  person  specially  appointed  by  him,  or  appointed  bv  a 
judge  of  the  court  m  wliich  the  action  is  brought.  When 
the  summons  is  served  hj  the  sheriff  or  his  deputy,  it  shall  be 
returned  with  the  certificate  or  affidavit  of  the  offcer,  to  the 
office  of  the  clerk  where  the  complaint  is  filed.  When  the 
summons  is  served  by  any  other  person,  as  before  provided,  it 
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shall  be  returned  to  the  office  of  the  clerk,  with  the  affidavit 
of  such  person,  of  its  service, 

Bec.  29.  The  summons  shall  be  served  by  delivering  a  copy 
thereof,  as  follows :  First  If  the  suit  be  against  a  corpora- 
tion, to  the  president  or  other  head  of  the  corporation,  secre- 
tary, cashier,  or  managing  agent  thereof.  Becond.  If  against 
a  minor,  under  the  age  of  fourteen  years,  to  such  minor  per* 
sonally,  and  also  to  his  father,  mother,  or  guardian ;  or  if  there 
be  none  within  the  territory,  then  to  any  person  having  the 
care  or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
whose  service  he  is  employed.  Third.  If  against  a  person 
judicially  declared  to  be  of  unsound  mind,  or  incapable  of  con- 
ducting his  own  affairs,  and  for  whom  a  guardian  has  been 
appointed,  to  such  guardian.  Fourth.  In  all  other  cases,  to 
the  defendant  personallv ;  or  if  he  be  not  found,  to  some  white 

Serson  of  the  family,  above  the  age  of  fourteen  years,  at  the 
welling  house  or  usual  place  of  abode  of  the  defendant^  and 
explaining  to  such  person  the  contents  of  such  summons. 

DSC.  30.  When  the  person  on  whom  the  service  is  to  be 
made,  resides  out  of  the  territory,  or  has  departed  from 
the  territory,  or  cannot  after  due  dilligence  be  found  with- 
in the  territory,  or  conceals  himself  to  avoid  the  service 
of  summons,  and  the  fact  shall  appear,  by  affidavit,  to 
the  satisfaction  of  the  court,  or  a  judge  thereof,  or  a  pro- 
bate judge,  and  it  shall,  in  like  manner,  appear  that  a  cause 
of  action  exists  against  the  defendant  in  respect  to  whom 
the  service  is  to  be  made,  or  that  he  is  a  necessary  or  proper 
party  to  the  action,  such  court  or  judge  may  grant  an  order 
that  the  service  be  made  bv  publication  of  the  summons. 

Bbc.  81.  The  order  shall  direct  tlie  publication  to  be  made 
in  a  newspaper  to  be  designated,  as  most  likely  to  give  notice 
to  the  person  to  be  served,  and  for  such  length  of  time  as  may 
be  deemed  reasonable,  at  least  once  a  week :  Provided^  That 
the  publication  against  a  defendant,  being  or  residing  either 
in  the  states  of  California  or  Oregon,  or  territories  of  Utah  or 
Washington,  shall  not  be  less  than  one  month ;  and  against  a 
defendant  residing  out  of  this  territory,  or  absent  therefrom, 
or  out  of  either  of  the  states  of  California  or  Oregon,  or  terri- 
tories of  Utah  or  Washin^on,  shall  not  be  less  than  three 
months.  In  case  of  publication,  where  the  residence  of  a 
non-resident  or  absent  defendant  is  known,  the  court  or  judge 
shall  also  direct  a  copy  of  the  summons  and  complaint  to  be 
forthwith  deposited  in  the  post  office,  directed  to  the  person  to 
be  served,  at  his  place  of  residence.  When  publication  is  or^ 
dered,  personal  service  of  a  copy  of  the  summons  and  com- 
plaint^ out  of  the  territory,  shall  be  equivalent  to  pubUcation 
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and  deposit  in  the  post  office.  In  either  case,  the  service  of 
the  summons  shall  be  deemed  complete  at  the  espiration  of 
the  time  prescribed  by  the  order  for  publication.  In  actions 
upon  contracts  for  the  direct  payment  of  money,  the  court,  in 
its  discretion,  may,  instead  of  ordering  publication,  or  may, 
i^er  publicatiqp,  appoint  an  attorney  to  appear  for  the  non* 
resident,  absent  or  concealed  defendant,  and  conduct  the  pro- 
ceedings on  his  part. 

Sec.  82.  Where  the  action  is  against  two  or  more  defend- 
ants, and  the  summons  is  served  on  one  or  more,  but  not  on 
all  of  them,  the  plaintiff  may  proceed  as  follows :  First  If  the 
action  be  against  the  defendants  jointly  indebted  upon  a  con- 
tract, he  may  proceed  against  the  defendant  served,  unless  the 
court  otherwise  direct;  and  if  he  recover  judgment,  it  maybe 
entered  against  all  the  defendants  thus  jointly^  indebted,  so  far 
only  as  that  it  may  be  enforced  against  the  joint  property  of 
all,  apd  the  separate  property  of  the  defendant  served :  or 
Second.  K  the  action  be  against  defendants  severally  liable, 
he  may  proceed  against  the  defendants  served,  in  the  same 
manner  as  if  they  were  only  defendants. 

Beo.  88.  Proof  of  the  service  of  the  summons  shall  be  as 
follows :  First.  If  served  bv  the  sheriff  or  his  deputy,  the 
affidavit  or  certificate  of  such  sheriff  or  deputy ;  or,  Second. 
If  by  any  other  person,  his  affidavit  thereof;  or.  Third.  In 
case  of  publication,  the  affidavit  of  the  printer,  or  his  foreman, 
or  principal  clerk,  showing  the  same ;  and  an  affidavit  of  a  de- 
posit of  a  copy  of  the  summons  in  the  post  offce,  if  the  same 
shall  have  been  deposited;  or,  Fourth.  The  written  admis- 
sion of  the  defendant. 

Sbo.  84.  In  case  of  service  otherwise  than  by  publication, 
the  certificate  or  affidavit  shall  state  the  time  and  place  of  the 
service. 

Sec.  85.  From  the  time  of  the  service  of  the  summons  in 
a  civil  action,  the  court  shall  be  deemed  to  have  acquired  inri&- 
diction,  and  to  have  control  of  all  the  subseouent  proceeaings. 
A  voluntary  appearance  of  a  defendant  shall  be  equivalent  to 
personal  service  of  the  summons  upon  him. 
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TITLE   IV. 

PT.VADIKOS. 

Bic.  36. 

PlMdings  defined. 

87. 

Rales  of  pleadings  by  plaintiff  and  defendant. 

39. 

Complaint,  what  to  contain. 

40. 

Pemnrrer  to. 

43. 

Amending. 

44. 

ObJeotSons  to  by  answer. 

45. 

WaiTsr  of  objections  to. 

44. 

A»wer  what  to  contain. 

47. 

Counter  claims  and  croRs  demandi. 

49. 

Soyena  iefbntes  may  be  set  np. 

6a. 

Demurer  to,  sham  pleadings. 

61. 

Pleadings  to  be  snbsoribed  and  Terified. 

S2. 

Yerifloation,  when  omitted. 

63. 

66. 

Manner  of  Toriiying  pleadings. 

66. 

Items  of  aoconnt.need  not  be  set  forth. 

67. 

IrreloTant  matter. 

68. 

Complaint  to  reoorer. 

59. 

60. 

Conditions  precedent 

61. 

Prirate  sUtntes. 

62. 

Libel  or  slander,  in  action  for. 

63. 

Tmth  may  be  alleged. 

64. 

Several  causes  of  action  in  ono  oomplahit. 

66. 

Allegations*  when  taken  as  true. 

66. 

67. 

Answer  after  demurrer. 

68. 

Amendment  of  pleadings  and  time  for  answering 

69. 

Plaintiir  ignorant  of  defendant's  name. 

70. 

Pleadings,  how  construed. 

71. 

Error,  when  to  be  disregarded. 

Sbc.  86.  The  pleadings  are  the  formal  allegations  by  the 
parties  of  their  respective  claims  and  defenses,  for  the  judg- 
ment of  the  court. 

Bsc.  37.  All  the  forms  of  pleadings  in  civil  actions,  and 
the  rules  by  which  the  sufficiency  of  the  pleadings  shall  be 
determined,  shall  be  those  prescribed  in  this  act. 

Sec.  88.  The  only  pleadings  on  the  part  of  tiie  plaintiff 
shall  be  the  complaint,  demucrer,  or  replication  to  the  defend- 
ant's answer,  and  the  only  pleadings  on  the  part  of  the  defend- 
ant shall  be  a  demurrer  to  the  complaint,  or  a  demurrer  to  the 
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replication,  or  ftn  answer  to  the  complaint  The  demurrer  or 
answer  of  the  defendant,  and  the  demurrer  or  replication  of 
the  plaintiff,  shall  be  filed  with  the  clerk,  and  a  copy  thereof 
served  on  the  adverse  party,  or  his  attorney. 

Sec.  89.  The  complaint  shall  contain :  First.  The  title 
of  the  action,  specifying  the  name  of  the  court  and  the  name 
of  the  county  in  which  the  action  is  brought,  and  the  names 
of  the  parties  to  the  action,  plaintiff  and  defendant,  and  shall 
be  addressed  to  a  court  of  law  or  equity,  a^  the  case  may  be. 
Second.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinaiy  and  concise  language.  Third.  A  demand 
of  the  relief  which  the  plaintiff  claims.  If  the  recovery  of 
money,  or  damages,  be  demanded,  the  amount  thereof  shall 
be  stated. 

Sec.  40.  The  defendant  may  demur  to  the  complaint  within 
the  time  required  in  the  summons  to  answer,  when  it  appears 
upon  the  face  thereof,  either :  First.  That  the  court  has  no 
jurisdiction  of  the  person  of  the  defendant,  or  the  subject  of 
the  action  ;  or,  Second.  That  the  plaintiff'  has  not  the  legal 
capacity  to  sue ;  or.  Third.  That  there  is  another  action  pen- 
ding between  the  same  parties  for  the  same  cause  ;  or.  Fourth. 
That  there  is  a  defect  or  misjoinder  of  parties,  plaintiff' or  de- 
fendant ;  or.  Fifth.  That  several  causes  of  action  have  been 
improperly  united ;  or.  Sixth.  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action ;  or,  Sev- 
enth. That  the  complaint  is  ambiguous,  unintelligible,  or 
uncertain ;  or,  Eighth.  That  the  action  has  not  been  com- 
menced within  the  time  limited  by  law. 

Sec  41.  The  demurrer  shall  aistinctly  specify  the  ground 
upon  which  any  of  the  objections  to  the  complaint  are  taken. 
Unless  it  do  so,  it  may  be  disregarded. 

Sec  42.  The  defendant  may  demur  to  the  whole  complaint, 
or  to  one  or  more  of  several  causes  of  action  stated  therein 
and  answer  the  residue,  or  may  demur  and  answer  at  the  same 
time. 

Sec  48.  If  the  complaint  be  amended,  a  copy  of  the 
amendments  shall  be  fileo,  or  the  court  ma^,  in  its  discretion, 
require  the  complaint  as  amended  to  be  filed,  and  a  copy  of 
the  amendments  shall  be  served  upon  every  defendant  to  be 
affected  therebv,  or  upon  his  attorney,  if  he  has  appeared  by 
attorney ;  the  defendant  shall  answer  in  such  time  as  may  be 
ordered  by  the  court,  and  judgment  by  de&ult  may  be  entered 
upon  failure  to  answer,  as  in  other  cases. 

Sec  44.  When  any  of  the  matters  enumerated  in  section 
forty,  do  not  appear  upon  the  face  of  the  complaint,  the  objec- 
tion may  be  taken  by  answer. 
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Sec.  45.  If  no  such  objection  be  taken,  either  by  demurrer 
or  answer,  the  defendant  shall  be  deemed  to  have  waived  the 
same,  excepting  only  the  objection  to  the  jurisdiction  of  the 
court,  and  the  objection  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Sec.  46.  The  answer  of  the  defendant  shall  contain :  First* 
If  the  complaint  be  verified,  a  specific  denial  to  each  allegation 
of  the  complaint  controverted  by  the  defendant,  or  a  denial 
thereof,  according  to  his  information  and  belief;  if  the  com- 
plaint be  not  verified,  then  a  general  denial  to  each  of  such 
allegations,  but  a  general  denial  shall  only  put  in  issue  the 
material  and  express  allegations  of  the  complaint.  Second. 
A  statement  of  any  new  matter  or  counter-claim,  constituting 
a  defense,  in  ordinary  and  concise  language.  When  the  an- 
swer contains  new  matter,  constituting  a  defense,  the  plaintift 
mav,  within  the  same  length  of  time  allowed  for  answering, 
and  subject  to  the  same  rules,  reply  to  such  new  matter;  and 
if  he  tjEiil  to  do  so,  such  new  matter  shall  be  taken  as  true,  and 
deemed  proved  at  the  trial.  If  new  matter  of  set-off  and 
counter-claim  be  set  up  in  the  answer,  the  reply  may  contain 
matter  of  set-off  and  counter-claim,  not  embraced  in  the  com- 
plaint. All  new  matter  set  up  in  the  replication,  shall  be 
deemed  denied  by  the  defendant. 

Sec.  47.  The  counter-claim  mentioned  in  the  last  section, 
shall  be  one  existing  in  favor  of  the  defendant,  and  against  a 
plaintiff,  between  whom  a  several  judgment  mi^ht  be  had  in 
the  action,  and  arising  out  of  one  of  the  following  causes  of 
action :  First  A  cause  of  action  arising  out  of  we  transac- 
tion set  forth  in  the  complaint  .or  answer,  as  the  foundation  of 
the  plaintiff's  claim,  or  defendant's  defense,  connected  with 
the  subject  of  the  action.  Second.  In  an  action  arising  upon 
contract,  any  other  cause  of  action  arising  also  upon  contract, 
and  existing  at  the  commencement  of  the  action. 

Sec  48.  When  cr6ss  demands  have  existed  between  per- 
sons, under  such  circumstances,  that  if  one  had  brought  an 
action  against  the  other,  a  counter-claim  could  have  been  set 
up,  neither  shall  be  deprived  of  the  benefit  thereof,  by  the 
assignment  or  death  of  the  other ;  but  the  two  demands  shall 
be  deemed  compensated,  so  far  as  they  equal  each  other. 

Sec.  49.  The  defendant  may  set  forth  by  answer  as  manv 
defenses  and  counter-claims  as  he  may  have.  They  shall  eacn 
be  separately  stated,  and  the  several  defensps  shall  refer  to  th« 
causes  of  action  which  they  are  intended  to  answer,  in  a  man- 
ner by  which  they  may  be  intelligibly  distinguished. 

Sec.  60.  When  the  answer  contains  new  matter,  the  plain- 
tiff may,  within  the  number  of  days  by  which  the  defendant 
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is,  by  the  snmmons,  reouired  to  answer,  said  days  to  be  com- 
puted fix>m  the  time  of  the  service  on  the  plaintifi^  of  such 
answer,  demur  to  the  same  for  insufficiency,  stating  in  his  de- 
murrer the  grounds  thereof;  and  he  may,  also,  within  the 
same  time,  demur  to  one  or  more  defenses,  set  up  in  the  an- 
swer, and  the  defendant  may  in  like  manner  demur  to  the 
plaintiff's  replication.  Sham  and  irrelevant  answers,  replica- 
tions and  defenses,  and  so  much  of  any  answer  or  replication 
as  may  be  irrelevant,  redundant  or  immaterial,  may  be  stricken 
out  on  motion,  and  upon  such  terms  as  the  court  in  its  discre- 
tion may  impose. 

Sec  51.  Every  pleading  shall  be  subscribed  by  the  party 
or  his  attorney,  and  when  the  complaint  is  verified  by 
affidavit^  liie  answer  and  replication  shall  be  verified  also,  ex- 
cept as  provided  in  the  next  section. 

Sso.  52.  The  verification  of  the  answer  or  replication,  re- 
quired in  the  last  section,  may  be  omitted  when  an  admission 
of  the  truth  of  complaint  or  answer  might  subject  the  party 
to  prosecution  for  felony  or  misdemeanor. 

Seo.  58.  When  an  action  is  brought  upon  a  written  instru- 
ment, and  the  complaint  contains  a  copy  of  such  instrument, 
or  a  copy  is  annexed  thereto,  the  genuineness  and  due  execu- 
tion of  such  instrument  shall  be  deemed  admitted,  unless  the 
answer  denying  the  same  be  verified. 

Sec  54.  When  the  defense  to  an  action  is  founded  upon  a 
written  instrument,  and  a  copy  thereof  is  contained  in  the 
answer,  or  a  copy  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  instrument  shall  be  deemed  admitted,  unless 
the  replication  denying  the  same  be  verified. 

Sec  55.  In  all  cases  of  the  verification  of  a  pleading,  the 
affidavit  of  the  party  shall  state  the  same  is  true  of  his  own 
knowledge,  except  as  to  matters  which  are  therein  stated  on 
his  information  or  belief,  and  as  to  those  matters,  that  he  be- 
lieves them  to  be  true.  And  where  a  pleading  is  verified,  it 
shall  be  by  the  affidavit  of  the  party,  unless  he  oe  absent  from 
the  county  where  the  attorney  resides,  or  from  some  cause 
unable  to  verify  it,  or  the  facts  ar§  within  the  knowledge  of 
his  attorney,  or  other  person  verifying  the  same.  When  the 
pleading  is  verified  by  the  attorney,  or  any  other  person  except 
the  party,  he  shall  set  forth  in  the  affidavit  the  reasons  why  it 
is  not  made  by  the  partv.  When  a  corporation  is  a  party,  the 
verification  may  be  made  by  an  officer  thereof;  or  when  th^ 
territory,  or  any  officer  thereof  in  its  behalf,  is  a  party,  the 
verification  may  be  made  by  any  person  acquainted  with  the 
facts,  except  tliat  in  actions  prosecuted  by  the  attorney  general 
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or  district  attorney,  in  behalf  of  the  territory^  the  pleadings 
need  not,  ii)  any  case,  be  verified. 

8bc,  56.  It  shall  not  be  necessary  for  a  party  to  ^set  forth 
in  a  pleading  the  items  of  an  account  therein  alleged,  but  he 
shall  deliver  to  the  adverse  party,  within  five  days  after  a  d&* 
mand  thereof,  in  writing,  a  copy  of  the  account,  or  be  precluded 
from  giving  evidence  thereof.  The  court,  or  a  judge  thereoi^ 
or  a  probate  judge,  mav  order  a  further  account,  when  the  one 
delivered  is  too  general,  or  is  defective  in  any  particular. 

Ssc.  57.  If  irrelevant  or  redundant  matter  be  inserted  in 
a  pleading,  it  may  be  stricken  out  by  the  court,  on  motion 
of  Any  person  aggrieved  there  b  v. 

Sec.  58.  In  an  action  for  the  recovery  ot  real  property, 
such  property  shall  be  described,  with  its  metes  and  bounds,  m 
the  complaint. 

Sjsc.  59.  In  pleading  a  judgment  or  other  determination  of 
a  court  or  officer  ot  special  jurisdiction,  it  shall  not  be  neces- 
sary to  state  the  facts  conferring  jurisdiction,  but  such  judg- 
ment or  determination  may  be  stated  to  have  been  duly  given 
or  made.  If  such  allegation  be  controverted,  the  party  plead- 
ing shall  be  bound  to  establish  on  the  trial  the  facts  conferring 
jurisdiction. 

Sec.  60.  In  pleading  the  performance  of  conditions  prece- 
dent in  a  contract,  it  shall  not  be  necessary  to  state  the  facts 
showing  such  performance;  but  it  maybe  stated  generally, 
that  the  party  duly  performed  all  the  conditions  on  bis  part ; 
and  if  such  allegation  be  controverted,  the  party  pleading 
shall  establish  on  the  trial  the  facts  showing  such  periormance. 

Sec  61.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  shall  be  sufficient  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage,  and  the  court  shall  thereupon 
take  judicial  notice  thereof. 

Sec.  62.  In  an  action  for  libel  or  slander,  it  shall  not  be 
necessary  to  state  in  the  complaint  any  extrinsic  facts  for  the 

Eurpose  of  showing  the  application  to  the  plaintiff  of  the  de- 
imatorv  matter  out  of  which  the  cause  of  action  arose ;  but 
it  shall  be  sufficient  to  state  generally,  that  the  same  was  pub- 
lished or  spoken  concerning  the  plaintiff;  and  if  such  allega- 
tion be  controverted,  the  i^aintiff  sh^l  establish  on  the  trial 
that  it  was  so  published  or  spoken. 

Ssc.  63.  In  the  actions  mentioned  in  the  last  section,  the 
defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatorv  and  any  mitigating  circumstan- 
ces, to  reduce  the  amount  of  damage ;  andwhether  he  prove 
the  justification  or  not,  he  may  give  in  evidence  the  mitigating 
circumstances. 
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Sec.  64.  The  plaintiff  may  unite  several  causes  of  a<jtion 
in  the  same  complaint,  when  they  arise  out  of:  First.  Con- 
tracts, express  or  implied;  or,  Second.  Claims  to  recover 
specified  reial  property,  with  or  without  damages  for  the  with- 
holding thereof,  or  for  waste' committed  thereon,  and  the  rents 
and  profits  of  the  same ;  or,  Third.  Claims  to  recover  specific 
personal  property,  with  er  without  damages  for  the  withhold- 
ing thereof;  or.  Fourth.  Claims  against  a  trustee  by  virtue 
of  a  contract  or  by  operation  of  law ;  or,  Fifth.  Injuries  to 
character;  or,  Sixth.  Injuries  to  person  ;  or,  Seventh.  Inju- 
ries to  property.  But  the  causes  of  action  so  united,  shall  all 
belong  to  one  only  of  these  classes,  and  shall  affect  all  the 
parties  to  the  action,  and  not  require  different  places  of  trial, 
and  shall  be  separately  stated :  Provided^  however^  That  an  ac- 
tion for  malicious  arrest  and  prosecution,  or  either  of  them, 
may  be  united  with  an  action  for  either  an  injury  to  character 
or  to  the  person. 

Sec  65.  Every  material  allegation  of  the  complaint  or  an- 
swer, when  it  is  verified,  not  specifically  controverted  by  the 
answer  or  replication,  shall,  for  the  purpose  of  the  action,  be 
taken  as  true.  The  allegation  of  new  matter  in  the  repli- 
cation, shall,  on  trial,  be  deemed  controverted  by  the  adverse 
party. 

Sec.  66.  A  material  allegation  in  a  pleading,  is  one  essen- 
tial to  the  claim,  or  defense,  and  which  could  not  be  stricken 
from  the  pleading  without  leaving  it  insufficient. 

Sec.  67.  After  demurrer,  and  before  the  trial  of  issue  on 
demurrer,  either  party  may,  within  ten  days,  amend  any  plead- 
ing demurred  to,  of  course,  and  without  costs,  filing  the  same, 
as  amended,  and  serving  a  copy  thereof  upon  the  adverse  par- 
tj^  or  his  attorney,  who  shall  have  ten  days  to  answer,  reply  or 
aemur  thereto  ;  but  a  party  shall  not  so  amend  more  than  once. 
When  a  demurrer  to  a  complaint  or  answer  is  overruled,  and 
there  is  no  answer  or  replication  filed,  the  court  may,  upon 
such  terms  as  shall  be  just,  and  upon  payment  of  costs,  allow 
an  answer  or  replication  to  be  filed,  u  a  demurrer  to  the 
replication  be  overruled,  the  facts  alleged  in  the  replication 
shall  still  be  considered  as  denied. 

Sec.  68.  The  court  may,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  amend  any  pleadings  or  pro- 
ceedings, by  adding  or  striking  out  the  name  of  any  party,  or 
by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake 
in  any  other  respect ;  and  may,  upon  like  terms,  enlarge  the 
time  for  an  answer  or  demurrer,  or  demurrer  to  an  answer 
filed.  The  court  may  likewise,  upon  affidavit  showing  good 
cause  therefor,  after  notice  to  the  adverse  party,  allow,  upon 


OIVIL  PRACTICB  ACT.  91 

snch  terms  as  may  be  just,  an  amendment  to  any  pleading  or 
proceeding  in  other  particulars,  and  may,  upon  like  terms, 
allow  an  answer  to  be  made  after  the  time  limited  by  this  act ; 
and  may,  upon  such  terms  as  mav  be  just,  and  upon  payment 
of  costs,  relieve  a  party  or  his  legal  representatives  from  a 
judgment,  order  or  other  proceeding  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect,  when, 
from  any  cause,  the  summons  and  a  copy  of  the  complaint  in 
an  action  have  not  been  personally  served  on  the  defendant, 
the  court  may  allow,  on  such  terms  as  may  be  just,  such  de- 
fendant, or  his  legal  representatives,  at  any  time  within  six 
months  after  the  rendition  of  any  judgment  in  such  action,  to 
answer  to  the  merits  of  the  original  action. 

Sec.  69.  When  the  plaintiff  is  ignorant  of  the  name  of  a 
defendant,  such  defendant  may  be  designated  in  any  pleading 
or  proceeding  by  any  name ;  and,  when  his  true  name  is 
discovered,  me  pleading  or  proceeding  may  be  amended 
accordingly. 

Sec.  70.  In  the  construction  of  a  pleading  for  the  purpose 
of  determining  its  effects,  its  allegations  shall  be  liberally  con- 
strued, with  a  view  to  substantial  justice  between  the  parties. 

Bbc.  71  The  court  shall,  in  eveiy  stage  of  an  action,  disre- 
gard any  error  or  defect  in  ihe  pleaaings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of  the  parties,  and  no 
judgment  shall  be  reversed  or  ^ected  by  reason  of  such 
error  or  defect. 


TITLE  V, 


CHAPTER  11. 

OF  THB  FBOTISIONAL  BEUEDIES  IN  CIVIL  ACTIONS,   ARRESTS  AND  BAIL. 

vc,  77.  Arrest,  wh^nmaj  be  made. 

74.  Order  for,  how  obtained. 

76.  Plaintiff  to  gi^ve  undertaking. 
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Sbc.  85. 
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97. 

Vacating  order  of  arrest. 

96. 

Bedactkmofbail, 

Sbc.  72.  No  person  shall  be  arrested  in  a  civil  action,  ex- 
cept as  prescribed  by  this  act. 

Sbc.  73.  The  defendant  may  be  arrested,  as  hereinafter 
prescribed,  in  the  following  cases,  arising  after  the  passage  of 
this  act :  First  In  an  action  for  the  recovery  of  money  or 
damages  on  a  cause  of  action  arising  upon  contaract,  express 
or  implied,  when  the  defendant  is  about  to  depart  from  the 
territory,  with  intent  to  defraud  his  creditors,  or  when  the  ac- 
tion is  for  wilful  injury  to  person,  to  character,  or  to  property, 
knowing  the  property  to  belong  to  another.  Secona.  In  an 
action  for  a  fine  or  penalty,  or  on  a  promise  to  marry,  or  for 
money  or  property  embezzled,  or  fraudulently  misapplied  or 
converted  to  his  own  use  by  a  public  officer,  or  an  officer  of  a 
corporation,  or  an  attorney,  factor,  broker,  agent,  or  clerk,  in 
the  course  of  his  emplovment  as  such ;  or  any  other  person  in 
a  fiduciary  capacity,  or  for  misconduct  or  neglect  in  office,  or 
in  a  professional  employment  Third.  In  an  action  to  recover 
the  possession  of  personal  property  unjustly  detained,  when 
the  property,  or  any  part  thereof,  has  been  concealed,  removed, 
or  disposed  o^  so  that  it  cannot  be  found  or  taken  by  the 
sherift.  Fourth.  When  the  defendant  has  been  guilty  of 
fraud  in  contracting  the  debt  or  incurinff  the  obligation  for 
which  the  action  is  brought,  or  in  concealing  or  disposing  of 
the  property,  for  the  takm^,  detention  or  conversion  of  which 
the  action  is  brought  Fifth.  When  the  defendant  has  re- 
moved or  disposed  of  his  property,  or  is  about  to  do  so,  with 
intent  to  defraud  his  creditors ;  but  no  female  shall  be  arrested 
in  any  action,  except  for  an  ii\jury  to  person,  character  or 
property. 

Sbc.  y4.    An  order  for  the  arrest  of  the  defendant  shall  be 
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obtained  from  a  jadge  of  the  court  in  wUcli  the  action  is 
bronght,  or  from  a  probate  judge. 

Sbo.  75.  The  order  may  be  made  whenever  it  shall  appear 
to  the  judge,  by  the  affidavit  of  the  plaintifl^  or  some  other 
person,  that  a  sufficient  caupe  of  action  exists,  and  that  the 
case  is  one  of  those  mentioned  in  section  seventy-three.  The 
affidavit  shall  be  either  positive  or  upon  information  and  be- 
lief; and,  when  upon  inmrmation  and  belief,  it  shall  state  the 
fects  upon  which  the  information  and  belief  are  founded.  If 
an  order  of  arrest  be  made,  the  affidavit  shall  be  filed  with  the 
clerk  of  the  county. 

Sbc.  76.  Before  making  the  order,  the  judge  shall  require 
a  written  undertaking  on  tiie  part  of  the  plaintiff,  with  sure- 
ties, to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  and  charees  that  may  be  awarded 
the  defendant,  and  all  damages  whicn  he  may  sustain  by  rea- 
son of  the  arrest— not  exceeding  the  sum  specified  in  the 
undertaking,  which  shall  be  at  least  five  hundred  dollars. 
Each  of  the  sureties  shall  annex  to  the  undertaking  an  affida- 
vit that  he  is  a  resident  within  the  territory,  and  worth  double 
the  sum  specified  in  the  undertaking,  over  and  above  all  his 
debts  and  liabilities,  exclusive  of  property  exempt  from  exe- 
cution. The  undertaking  shall  be  filed  with  the  clerk  of  the 
court 

Sbc.  77.  The  order  may  be  made  to  accompany  the  sum- 
mons, or  any  time  afterwards  before  judgment.  It  shall  re- 
Spire  the  sheriff  of  the  county  where  the  defendant  may  be 
ound,  forthwith  to  arrest  him  and  hold  him  to  bail  in  a  speci- 
fied sum,  and  to  return  the  order,  at  a  time  therein  men- 
tioned, to  the  clerk  of  the  court  in  which  the  action  is 
pending. 

Sec.  t8.  The  order  of  arrest,  with  a  copy  of  the  affidavit 
upon  which  it  is  made,  shall  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  shall  deliver  to  him  a  copy  of 
the  affidavit,  and,  also,  if  desired,  a  copy  of  the  order  of 
arrest. 

Sbc.  79.  The  sheriff  shall  execute  the  order  by  arresting^ 
tiie  defendant,  and  keeping  him  in  custody  until  discharged 
by  law. 

Sbo.  80.  The  defendant,  at  any  time  before  execution, 
shall  be  discharged  from  the  arrest,  dther  upon  giving  bail, 
or  upon  depositing  the  amount  mentioned  in  the  order  of  ar- 
rest, as  provided  in  this  chapter. 

Sec.  81.  The  defendant  may  give  bail,  by  causing  a  written 
undertaking  to  be  executed  by  two  or  more  sufficient  sureties, 
stating  their  places  of  residence  and  occupations,  to  the  effect 
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that  they  are  bound  in  the  amount  mentioned  in  the  order 
of  arrest,  that  the  defendant  shall  at  all  times  render  himself 
amenable  to  the  process  of  the  court,  during  the  pendency 
of  the  action,  and  to  such  as  may  be  issued  to  enforce  the 
judgment  therein ;  or  that  they  will  ptiiy  to  the  plaintiff  the 
amount  of  any  judgment  which  may  be  recovered  in  the 
action. 

Sec.  82*  At  any  time  before  judgment,  or  within  ten  days 
thereafter,  the  bail  may  surrender  the  defendant  in  their  exon- 
eration ;  or  he  may  surrender  himself  to  the  sheriff  of  the 
county  where  he  was  arrested. 

Sec.  83.  For  the  purpose  of  surrendering  the  defendant, 
the  bail  at  any  time  or  place  before  they  are  finally  charged, 
may  themselves  arrest  him ;  or  by  a  written  authority,  indorsed 
on  a  certified  copy  of  the  undertaking,  may  empower  the 
sheriff  to  do  so.  Upon  the  arrest  of  the  defendant  by  the 
sheriff  or  upon  his  delivery  to  the  sheriff  by  the  bail,  or  upon 
his  own  surrender,  the  bail  shall  be  exonerated;  provided 
such  arrest,  delivery,  or  surrender,  take  place  before  the  expir- 
ation of  ten  days  after  judgment ;  but  if  such  arrest,  delivery, 
or  surrender,  be  not  made  within  ten  days  aiOter  judgment, 
the  bail  shall  be  finally  charged  on  their  undertaking,  and  be 
bound  to  pay  the  amount  of  judgment  withiu  ten  days 
thereafter. 

Sec.  84.  If  the  bail  neglect  or  refuse  to  pay  the  judgment 
within  ten  days  after  they  are  finally  charged,  an  action  mav 
be  commenced  against  such  bail  for  the  amount  of  such 
original  judraient. 

Sec.  85.  The  bail  shall  also  be  exonerated  by  the  death 
of  the  defendant,  or  his  imprisonment  in  a  territorial  prison ; 
or  by  his  le^al  discharge  from  the  obligation  to  render  him- 
self amenable  to  the  process. 

Sec  S6.  Within  the  time  limited  for  that  purpose,  the 
sheriff  shall  file  the  order  of  arrest  in  the  office  of  the  clerk 
of  the  court  in  which  the  action  is  pending,  with. his  return 
indorsed  thereon ;  together  with  a  copy  of  the  undertaking  of 
the  bail.  The  original  undertaking  ne  shall  retain  in  his  pos- 
session until  filed,  as  herein  provided.  The  plaintiff,  within  ten 
days  thereafter,  may  serve  upon  the  sheriff  a  notice  that  he 
does  not  accept  the  bail,  orne  shall  be  deemed  to  have  ac* 
cepted  them,  and  the  sheriff  shall  be  exonerated  from  lia- 
biUty.  If  no  notice  be  served  within  ten  days,  the  original 
undertaldng  shall  be  filed  with  the  clerk  of  the  court. 

Sec  87.  Within  five  days  after  the  receipt  of  notice,  the 
sherift*  or  defendant  may  give  to  the  plaintift,  or  his  attorney, 
notice  of  the  justification  of  the  same,  or  other  bail  (specifying 
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the  place  of  residence  and  occupation  of  the  latter),  before  a 
judge  of  the  court,  or  probate  judge,  or  county  clerk,  at  a 
specified  time  and  place ;  the  time  to  be  not  less  than  five,  nor 
more  than  ten  davs  thereafter,  except  by  consent  of  parties. 
In  case  other  bail  be  given,  there  shall  be  a  new  undertaking. 
But  no  attorney  or  counsellor  at  law,  sheriflF,  clerk  of  any 
court,  or  other  officer  of  any  court  shall  be  permitted  to  be- 
come bail  in  any  action. 

Sec.  88.  The  qualifications  of  bail  shall  be  as  follows : 
First.  Each  of  them  shall  be  a  resident  within  the  county. 
Second.  Ekch  shall  be  worth  the  amount  specified  in  tlie 
*<order  of  arrest,  or  the  amount  to  which  the  order  is  reduced, 
as  provided  in  this  chapter,  over  and  above  his  debts  and  lia- 
bilities, exclusive  of  property  exempt  from  execution;  but 
tiie  judge,  or  county  clert,  on  justification,  may  allow  more 
than  two  sureties  to  justify  severally,  in  amounts  less  than 
that  expressed  in  the  order,  if  the  whole  justification  be  equiv- 
alent to  that  of  two  sufficient  bail. 

Sec  89.  For  the  purpose  of  justification,  each  of  the  bail 
shall  attend  before  the  jud^e,  or  county  clerk,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  be  examined  on  oath, 
on  the  part  of  the  plaintiff,  touching  his  sufficiency,  in  such 
manner  as  the  judge  or  county  cl^rk,  in  his  discretion,  may 
think  proper.  The  examination  shall  be  reduced  to  writing, 
and  suDscribed  by  the  bail,  if  required  bv  the  plaintiff. 

Sec  90.  K  the  judge,  or  clerk,  find  the  bau  sufficient,  he 
he  shall  annex  the  examination  to  the  undertaking,  indorse 
his  allowance  thereon,  and  cause  them  to  be  filed,  and  the 
sheriff  shall  thereupon  be  exonerated  from  liability. 

Sec  91.  The  defendant  may,  at  the  time  of  his  arrest, 
instead  of  ^ving  bail,  deposit  with  the  sheriff  the  amount 
mentioned.  In  case  the  amount  of  the  bail  be  reduced,  as 
provided  in  this  act,  the  defendant  may  deposit  such  amount 
instead  of  giving  bail.  In  either  case,  the  sheriff  shall  give 
the  defendant  a  certificate  of  the  deposit  made,  and  the  de- 
fendant shall  be  discharged  out  of  custodv. 

Sec  92.  The  sheriff  shall,  imme<Uateiy  after  the  deposit, 
pay  the  same  into  court,  and  take  from  the  clerk  receiving  the 
same  two  certificates  of  such  payment — the  one  of  which  he 
shall  deliver  or  transmit  to  the  plaintiff  or  his  attorney,  and 
the  other  to  the  defendant.  For  any  default  in  making  such 
payment,  the  same  proceedings  may  be  had  on  the  official 
bond  of  the  sheriff*  to  collect  the  sum  deposited,  as  in  other 
cases  of  delinquency. 

Sec  93.  If  money  be  deposited,  as  provided  in  the  last 
two  sections,  bail  may  be  given,  and  may  justify  upon  notice, 
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at  any  time  before  judgment;  and  on  the  filing  of  the  under- 
taking and  justification  with  the  clerk,  the  money  deposited 
shall  be  refunded  by  such  clerk  to  the  defendant. 

Sec.  94.  Where  money  shall  have  been  deposited,  if  it  re- 
main on  deposit  at  the  time  of  the  recovenr  ot  a  judgment  in 
favor  of  the  plaintiflE^  the  clerk  shall,  under  the  direction  of 
the  court,  appljy  the  same  in  satisfaction  thereof,  and,  after 
satisfying  the  judgment,  shall  refund  the  surplus,  if  anv,  to 
the  defendant.  If  the  judgment  be  in  favor  of  the  defendant, 
the  clerk  shall,  under  like  direction  of  the  court,  refund  to 
him  the  whole  sum  deposited  and  remaining  unapplied. 

Sec  96.  If,  after  being  arrested,  the  defendant  escape  or 
be  rescued,  the  sheriflF  shall  himself  be  liable  as  bail ;  but  he 
may  discharge  himself  from  such  liability  by  the  giving  and 
justification  of  bail,  at  any  time  before  judgment. 

Sec  96.  If  a  judgmeirt  be  recovered  against  the  sheriff, 
upon  his  liability  as  bail,  and  an  execution  thereon  be  returned 
unsatisfied,  in  whole  or  in  part,  the  same  proceedings  may  be 
had  on  his  official  bond,  for  the  recovery  of  the  whole  or  any 
deficiency,  as  in  other  cases  of  delinquency. 

Sec  9T.  A  defendant  arrested  may,  at  any  time  before  jus- 
tification of  bail,  apply  to  the  judge  who  made  the  order,  or 
the  court  in  which  the  action  is  pending,  upon  reasonable  no- 
tice to  the  plaintiff,  to  vacate  the  order  of  arrest,  or  to  reduce 
the  amount  of  bail.  If  the  application  be  made  upon  afli- 
davits  on  the  part  of  the  defendant,  but  not  otherwise,  the 
plaintiff*  may  oppose  the  same  by  affidavits  or  other  proofs,  in 
addition  to  those  on  which  the  order  of  arrest  was  made. 

Sec  98.  If  upon  any  such  application,  it  shall  satisfactorily 
appear  that  there  w^as  not  suflicient  cause  for  the  arrest,  the 
order  shall  be  vacated;  or,  if  it  satisfactorily  appear  that  the 
bail  was  fixed  too  high,  the  amount  shall  be  reduced. 
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102.  Proceedings  on. 

103.  Sureties  excepting  to. 

104.  Defendant  may  require  retom* 


OIVII*  P&ACTICB  JlOT.  97 

Sao.  106.  Jnstiflcfttion  of  defendant's  ■ecvritiee. 

106.  Qaaliflcation  of  eareties. 

107.  Property  concealed. 

108.  Bheriff  to  keep  property. 

109^    ProceedlngB  when  property  claimed  by  tbird  party. 
110.    Order  iod  affidavit  to  be  filed. 

8ec.  99.  The  plaintiff^  in  an  action  to  recover  the  poBses- 
Bion  of  personal  property,  SQiaj,  at  the  time  of  issuing  the 
summons,  or  at  an^  time  before  answer,  claim  the  delivery  of 
such  propertv  to  him,  as  provided  in  this  act. 

Sec.  100.  Where  a  delivery  is  claimed,  an  affidavit  shall  * 
be  made  by  the  plaintiff,  or  by  some  one  in  his  behalf,  show- 
ing: First  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  lawfully  entitled  to 
the  possession  thereof.  Second.  That  the  propertv  is  wrong- 
fully detained  by  the  defendant.  Third.  The  alleged  cause 
of  the  detention  thereof,  according  to  liis  best  knowledge,  in- 
formation and  belief.  Fourth.  That  the  same  has  not  been 
taken  for  a  tax,  assessment  or  fine,  pursuant  to  a  statute  ;  or 
seized  under  an  execution,  or  an  attachment  against  the  pro- 
perty of  the  plaintiff;  or,  if  so  seized,  that  it  is  oy  statute  ex- 
empt from  such  seizure.  Fifili.  The  actual  value  of  the 
property. 

Sec  101.  The  plaintiff  or  his  attorney  may  thereupon,  by 
an  indorsement  in  writing  upon  the  affidavit,  require  the  sheriff 
of  the  county  where  the  property  claimed  may  be  to  take  the 
same  from  the  defendant. 

Ssc.  102.  Upon  a  receipt  of  the  affidavit  and  notice,  with 
a  written  understanding  executed  by  two  or  more  sufficient 
sureties,  approved  by  the  sheriff,  to  the  effect  that  they  are 
bound  to  the  defendant  in  double  the  value  of  the  property, 
as  stated  in  the  affidavit  for  the  prosecution  of  the  action,  for 
the  return  of  the  property  to  the  defendant,  if  return  thereof 
be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may 
from  any  cause  be  recovered  against  the  plaintiff,  the  sheriff 
shall  forthwith  take  the  property  described  in  the  affidavit, 
if  it  be  in  the  possession  of  the  defendant  or  his  agent,  and 
retain  it  in  his  custody.  He  shall  also,  without  delay,  serve  on 
the  defendant  a  copy  of  the  affidavit,  notice  and  undertaking, 
by  delivering  the  sanie  to  him  personally,  if  he  can  be  found, 
or  to  his  agent,  from  whose  possession  the  property  is  taken ; 
or  if  neither  can  be  found,  by  leaving  them^  at  the  usual  place 
of  abode  of  either,  with  some  person  of  suitable  age  and  dis- 
cretion; or  if  neither  have  any  known  place  of  abode,  by 
putting  them  in  the  nearest  post  office,  directed  to  the  de- 
fendant 
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Sbc.  108.  The  defendant  may,  within  two  days  after  service 
of  a  copv  of  the  affidavit  and  undertaking,  give  notice  to  the 
sherifi*  that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he 
fails  to  do  so,  he  shall  be  deemed  to  have  waived  all  objection 
to  them.  When  the  defendant  excepts,  the  sureties  shall  jus- 
tify, on  notice,  in  like  manner  as  upon  bail  or  arrest ;  and  the 
sheriff  shall  be  responsible  for  the  sufficiency  of  the  sureties 
until  the  objection  to  them  is  either  waived,  as  above  provided, 
or  until  they  justify.  If  the  defendant  except  to  the  sureties, 
he  cannot  reclaim  the  property,  as  provided  in  the  next 
section. 

Sbc.  104.  At  any  time  before  the  delivery  of  the  property 
to  the  plaintiff,  the  defendant  mav,  if  he  do  not  except  to  the 
sureties  of  the  plaintiff,  require  the  return  thereof,  upon  giv- 
ing to  the  sheriff  a  written  undertaking,  executed  by  two  or 
more  sufficient  sureties,  to  the  efiect  that  they  are  bound  in 
double  the  value  of  the  property,  as  stated  in  the  affidavit  of 
the  plaintiff^  for  the  delivery  thereof  to  the  plaintiff,  if  such 
delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum 
as  may,  for  any  cause,  be  recovered  against  the  defendant.  If 
a  return  of  property  be  not  so  required  within  five  days  after 
&e  taking  and  service  of  notice  to  the  defendant,  it  shall  be 
delivered  to  the  plaintiff  except  as  provided  in  section  one 
hundred  and  nine. 

Sbc.  105.  The  defendant's  sureties,  upon  notice  to  the 
plaintiff  of  not  less  than  two  nor  more  than  five  days,  shall 
justify  before  a  judge  or  county  clerk,  in  the  same  manner  as 
upon  bail  on  arrest ;  and  upon  such  justification,  the  sheriff 
shall  deliver  the  property  to  the  defendant.  The  sheriff  shall 
be  responsible  for  the  defendant's  sureties  until  they  justify, 
or  until  the  justification  is  completed  or  expresslv  waived,  and 
may  retain  the  propertjr  until  that  time ;  but  if  tney,  or  others 
in  their  place,  tail  to  justify  at  the  time  and  place  appointed, 
he  shall  deliver  the  property  to  the  plaintiff. 

Sbc.  106.  The  qualification  of  sureties  and  their  justifica- 
tion shall  be  such  as  are  prescribed  by  this  act  in  respect  to 
bail  upon  an  order  of  arrest 

Sbc.  107.  If  the  property,  or  any  part  thereof,  be  concealed 
in  a  building  or  inclosure,  the  sheriff  shall  publicly  demand 
its  delivery ;  if  it  be  not  delivered,  he  shall  cause  the  building 
or  inclosure  to  be  broken  open,  and  take  the  property  into  his 
possession ;  and,  if  necessary,  he  may  call  to  his  aid  the  power 
of  the  county. 

Sbc.  108.  When  the  sheriff  shall  have  taken  property,  as 
in  this  chapter  provided,  he  shall  keep  it  in  a  secure  place, 
and  deliver  it  to  the  party  entitled  thereto,  upon  receiving  his 
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lawAil  fees  for  taking,  and  his  necessary  expenses  for  keeping 
the  same. 

Bec,  109.  If  the  property  taken  be  claimed  by  any  other 
person  than  the  defendant,  or  his  agent,  and  such  person  make 
affidavit  of  his  title  thereto^ '  or  right  of  possession  thereof, 
stating  the  grounds  of  snch  title,  or  right,  and  serve  the  same 
upon  the  sherift^  the  sheriff  shall  not  be  bound  to  keep  the 
property,  or  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on 
aemand  of  him  or  his  agent,  indemnify  the  sherifi  against 
such  claim,  by  an  undertaking,  by  two  sufficient  sureties,  ac- 
companied by  their  affidavits  that  they  are  worth  double  the 
value  of  the  property,  as  specified  in  the  affidavit  of  the  plain- 
tiff^ over  and  above  their  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution ;  and  no  claim  to  such  pro- 
pertv,  by  any  other  person  than  the  defendant,  or  his  agent, 
shall  be  valid  against  the  sheriff,  unless  so  made. 

Sec.  110.  The  sheriff  shall  file  the  notice,  undertaking 
and  affidavit,  with  his  proceedings  thereon,  with  the  clerk  of 
the  court  in  which  the  action  is  pending,  within  twenty  days 
after  taking  the  property  mentioned  therein.   ' 


CHAPTER  IV. 

INJUNCTIONS. 


Sio.  111.  Defined. 

112.  In  what  eiMt  mi^  be  and  when  granted. 

114.  After  answer. 

115.  Undertaking  on. 

116.  Order  ni$i  for  iqjonotion. 

117.  Injunction  to  raepend  bnaineBS  of  corporation. 

118.  Motion  to  disBolTO  or  modify. 

Sbc.  111.  An  injunction  is  a  writ,  or  order,  requiring  a 
person  to  refirain  fi?om  a  particular  act.  .  The  order,  or  writ^ 
may  be  granted  by  the  court  in  which  the  action  is  brought^ 
or  by  the  judge  thereof,  or  by  a  probate  judge ;  and  when 
made  by  a  jud^e,  may  be  enforced  as  the  order  of  the  court. 

Sbc.  112.  An  injunction  may  be  granted  in  the  following 
cases :  First  When  it  shall  appear  by  the  complaint  that  the 
plaintiff  is  entitled  to  the  relief  demanded^  and  such  reliej^  or 
any  part  thereof,  consists  in  restraining  the  commission  or 
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continuance  of  the  act  complained  o^  either  for  a  limited 
period  or  perpetually.  Second.  When  it  shall  appear  by  the 
complaint  or  affidavit,  that  the  commission  or  continuance 
of  some  act  during  the  litigation  would  produce  great  or  irre- 

5 arable  injury  to  uie  plaintiff.  Third.  When  it  shall  appear 
uring  the  litigation,  that  the  defendant  is  doing,  ortibreatens, 
or  is  about  to  do,  or  is  procuring,  or  suffering  to  be  done, 
some  act  in  violation  of  the  plaintiff's  rights,  respecting  the 
subject  of  the  action,  and  tending  to  render  the  judgment 
ineffectual. 

Ssc.  118.  The  injunction  may  be  granted  at  the  time  of 
issuing  the  summons  upon  the  complaint ;  and,  at  any  time 
afterwards,  before  judgment,  u^on  affidavits.  The  complaint, 
in  the  one  case,  and  the  affidavits  in  the  other,  shall  show  sat- 
isfactorily that  sufficient  grounds  exist  therefor.  No  injunc- 
tion shall  be  ^nted  on  the  complaint,  unless  it  be  verified 
by  the  oath  of  the  plaintiff,  or  some  one  in  his  behalf,  that  he, 
the  person  makine  the  oath,  has  read  the  complaint,  or  heard 
the  complaint  rea^  and  knows  the  contents  thereof  and  the 
same  is  true  of  •his  own  knowledge,  except  the  matters  therein 
stated  on  information  and  belief,  and  that,  as  to  those  matters, 
he  believes  it  to  be  true.  When  ^nted  on  the  complaint,  a 
copy  of  the  complaint,  and  verification  attached,  shall  be 
served  with  the  injunction ;  when  granted  upon  affidavit,  a 
copy  of  the  affidavit  shall  be  served  with  the  injunction. 

Bbc.  114.  An  injunction  shall  not  be  allowed  after  the  de- 
fendant has  answered,  unless  upon  notice,  or  upon  an  order 
to  jshow  cause ;  but,  in  such  case,  the  defendant  may  be  re- 
strained until  the  decision  of  the  court  or  judge  granting  or 
refusing  the  injunction. 

Sec.  116.  On  granting  an  injunction,  the  court  or  judge 
shall  require,  except  where  the  j^eople  of  the  territory  are  a 
party  plaintiff,  a  wntten  undertaking  on  the  part  of  the  plain- 
tiff^ with  sufficient  sureties,  to  the  ^ect  that  the  plaintiff  will 
pay  to  the  party  enjoined  such  damages,  not  exceeding  an 
amount  to  be  specified,  as  such  party  may  sustain  by  reason 
of  the  injunction,  if  the  court  finally  decide  that  the  plaintiff 
was  not  entitled  thereto. 

Sec.  116.  If  the  court  or  judge  deem  it  proper  that  the 
defendant,  or  any  of  several  defendants,  shall  be  heard  before 
granting  the  injunction,  an  order  may  be  made  requiring 
cause  to  be  shown,  at  a  specified  time  and  place,  why  the 
injunction  should  not  be  granted ;  and  the  defendant  may, 
in  the  meantime,  be  restrained. 

Sec.  117.  An  injunction  to  suspend  the  general  and  ordi- 
naiy  bosinesB  of  a  coiporation,  shall  not  be  granted,  except  by 
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the  court ;  oor  shall  it  be  granted  without  due  notice  of  the 
Implication  therefor  to  the  proper  officers  of  the  corporation, 
except  when  the  people  of  this  territory  are  a  party  to  the 


Sec.  118.  If  an  injunction  be  granted  without  notice,  the 
defendant,  at  any  time  before  the  trial,  may  apply,  upon  rea- 
sonable notice,  to  the  jud^e  who  granted  me  injunction,  or  to 
the  court  in  which  the  action  is  brought,  to  dissolve  or  modify 
the  same;  The  application  may  be  made  upon  the  complaint 
and  the  affidavit  on  which  the  injunction  was  granted,  or  upon 
affidavit  on  the  part  of  the  defendant,  with  or  without  the 
answer.  If  the  appltcation  be  made  upon  affidavit  on  the 
part  of  defendant,  butnott)1:herwi8e,  the  j^laintiff  may  oppose 
the  same  bv  affidavits  or'othel*  evidence,  in  addition  to  those 
on  which  the  injunction  was  grAoteti:  '**    . 

Sxc.  119.  If,  upon  such  applicittiofi,  4t  Satisfactorily  a^* 
pear  that  there  is  not  sufficient  ground  for  tte'  ityunction,  if 
shall  be  dissolved ;  or  if  it  appear  that  the  <e±tdnl  df  the 
injunction  is  too  great,  it  shall  be  modified.  '  "[  '  * 
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8ec.  120.  The  plainti£^  at  the  time  of  issuing  the  summons^ 
or  at  any  time  afterwards,  may  have  the  property  of  the  de- 
fendant attached,  as  secnritv  for  the  satisfaction  of  any  judg- 
ment that  may  he  recovered,  unless  the  defendant  give  secu- 
rity to  pay  such  judgment,  in  the  following  cases :  First.  In 
au  action  upon  a  contract,  express  or  implied,  for  the  direct 
payment  of  monejr,  which  contract  is  made  or  is  payable  in 
WIS  territory,  and  is  not  secured  by  a  mortgage,  lein  or  pledge 
upon  real  or  personal  property ;  or  if  so  secdred,  that  such 
securitv  has  been  rendered  nugatory  by  the  act  of  the  defend- 
ant. Second.  In  an  action  upon  a  contract,  exj^ress  or  im- 
plied, against  a  defendant  not  residing  nj  I^V  territory. 

Sec  121.  The  clerk  of  thQ.eouct  ^^Tl  issue  the  writ  of  at- 
tachment upon  receiving  Jill  •aflSd^vit  by,  or  on  behalf  of  the 
plaintiff,  which  shajl  b*;lfe<i,.ih6wing ;  First.  That  the  de- 
fendant is  indet>te<f<ix>-the  plaintifi^  specifying  the  amount  of 
such  incleb^*^'t^^k  o^er  and  above  all  legal  set-ofiGs  and  counter- 
claimS}  tpoH  k^contract,  express  or  impued,  for  the  direct  pay- 
i&Qti€jbf- money,  and  that  such  contract  was  made  or  is  payable 
in  &1S  territory,  and  that  the  payment  of  the  same  nas  not 
been  secured  by  any  mortgage,  lein  or  pledge  upon  any  real 
or  personal  property ;  or  if  so  secured,  tnat  such  security  has 
been  rendered  nugatory  by  the  act  of  the  defendant ;  or.  Sec- 
ond. That  the  defendant  is  indebted  to  the  plaintiff,  (specify- 
ing the  amount  of  such  indebtedness,  as  near  as  may  be,  over 
and  above  all  legal  set-offs  and  counter-claims,)  and  that  the 
defendant  is  a  non-resident  of  the  territory ;  and  that  the  sum 
for  which  the  attachment  is  asked^  is  an  actual  banafde^  exists 
ine  debt,  due  and  owing  from  the  defendant  to  the  plaintiff, 
and  that  the  attachment  is  not  sought,  and  the  action  is  not 
prosecuted  to  hinder,  delay,  or  defraud  any  creditor  or  credit- 
ors of  the  defendant. 

Sec.  122.  Before  issuing  the  writ,  the  clerk  shall  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  in  a  sum  not 
less  than  the  amount  claimed  by  the  plaintiff,  and  not  less,  in 
any  case,  than  two  hundred  dollars,  with  sufficient  sureties  to 
the  effect,  that  if  the  defendant  recover  judgment,  or  if  the 
attachment  should  be  dismissed,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking. 

Sec.  128.  The  writ  shall  be  airected  to  the  sheriff  of  any 
county  in  which  property  of  such  defendant  may  be,  and  re- 

3uire  him  to  attach  and  safely  keep  all  the  property  of  such 
efendant  within  his  county,  not  exempt  from  execution,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiif's  de- 
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mand,  the  amount  of  which  shall  be  stated  in  conformity  with 
the  complaint,  unless  the  defendant  give  him  security  by  the 
undertaking  of  at  least  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  such  demand,  besides  costs ;  in  which  case, 
to  take  such  undertaking.  Several  writs  may  be  issued  at  the 
same  time,  to  sherifis  of  difierent  counties. 

8b€.  124.  The  rights  or  shares  which  the  defendant  may 
have  in  the  stock  of  any  corporation  or  company,  together 
with  the  interests  and  profits  tiliereon,  and  aU  debts  due  such 
defendant,  and  all  other  property  in  this  territory  of  such  de- 
fendant, not  exempt  from  execution,  may  be  attached,  and  if 
judgment  be  recovered,  be  sold  to  satisfy  the  judgment  and 
execution. 

Sec  125.  The  sheriff  to  whom  the  writ  is  directed  and  de- 
livered shall  execute  the  same  without  delay ;  and  if  the  un- 
dertaking mentioned  in  section  one  hundred  and  twenty-three 
be  not  given,  as  follows :  First.  Real  property  shall  be  at- 
tached by  leaving  a  copy  of  the  writ  with  the  occupant 
thereof;  or  if  there  be  no  occupant,  by  posting  a  copy  in  a 
conspicuous  place  thereon,  and  filing  a  copy,  together  with  a 
description  of  the  property  attached,  with  the  recorder  of  the 
county.  Second.  Personal  pro^er^,  capable  of  manual  de- 
liveiT,  shall  be  attached  by  taking  it  into  custody.  Third. 
Stook  or  shares,  or  interest  in  stock  or  shares,  of  any  corporar 
tion  or  company,  shall  be  attached  by  leaving  with  the  presi- 
dent, or  other  head  of  the  same,  or  the  secretary,  cashier  or 
managing  agent  thereof,  a  copy  of  the  writ  and  a  notice  stating 
the  stock  or  interest  of  the  defendant  is  attached  in  pursuance 
of  such  writ    Fourth.    Debts  and  credits,  and  other  personal 

1)roperty  not  capable  of  manual  delivery,  shall  be  attached  by 
eaving  with  the  person  owing  such  debts  or  having  in  his 
possession  or  under  his  control  such  credits  or  other  personal 
Toperty,  a  copy  of  the  writ  and  a  notice  that  the  debts  owinff 
y  him  to  the  defendant,  or  the  credits  and  other  personcd 
property  in  his  possession  or  under  his  control,  belonging  to 
the  defendant,  are  attached  in  pursuance  of  such  writ 

Sec  126.  Upon  receiving  information  in  writing  from  the 
plaintiff*  or  his  attorney  that  any  person  has  in  his  possession 
or  under  his  control  any  credits  or  other  personal  property 
belonging  to  the  defendant,  or  is  owing  any  debt  to  the  de- 
fendant, the  sheriff  shall  serve  upon  such  person  a  copy  of  the 
writ  and  a  notice  that  such  credits  or  other  property  or  debts, 
as  the  case  may  be,  are  attached  in  pursuance  of  such  writ 

Sec.  127.  All  persons  having  in  their  possession  or  under 
their  control  any  credits  or  other  personal  property  belonging 
to  the  defendant,  or  owing  any  debts  to  the  defendant  at  the 
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time  of  service  upon  them  of  a  copy  of  the  writ  and  notice,  as 
provided  in  the  last  two  sections,  shall  be  (unless  such  property 
be  delivered  up  or  transferred,  or  such  debts  be  paid  to  the 
slieriff,)  liable  to  the  plaintifi'  for  the  amount  of  such  credits, 
property  or  debts,  until  the  attachment  be  discharged,  or  any 
judgment  recovered  by  him  be  satisfied. 

Sbo.  128.  Any  person  owin^  debts  to  the  defendant,  or 
having  in  his  possession  or  under  his  control  any  credits  or 
other  personal  property  belonging  to  the  defendant,  may  be 
required  to  attend  before  the  court  or  judge,  or  a  referee  ap- 
pointed by  the  court  or  judge,  and  be  examined  on  oath 
respecting  the  same.  The  defendant  may  also  be  required  to 
attend  for  the  purpose  of  giving  information  respecting  his 
property,  and  may  be  examined  on  oath.  The  court  or  judge 
may,  after  such  examination,  order  personal  property,  capable 
of  manual  delivery,  to  be  delivered  to  the  sherifi,  on  such 
terms  as  may  be  just — having  reference  to  any  leins  thereon 
or  claims  against  the  same — ^and  a  memorandum  to* be  given 
of  all  other  personal  property  containing  the  amoimt  and  des- 
cription thereof. 

ISeo.  129.  The  sheriff  shall  make  a  full  inventory  of  the 
propertv  attached,  and  return  the  same  with  the  writ.  To 
enable  him  to  make  such  return,  as  to  debts  and  credits  at- 
tached, he  shall  request,  at  the  time  of  service,  the  party  owing 
the  debt  or  having  the  credit  to  give  him  a  memorandum, 
stating  the  amount  and  description  of  each ;  and  if  such  mem- 
orandum is  refused,  he .  shall  return  the  fact  of  refusal  with 
the  writ.  The  party  refusing  to  give  the  memorandum  may 
be  required  to  pay  the  costs  of  any  proceedings  taken  for  the 

Surpose  of  obtaining  information  respecting  we  amount  and 
escription  of  such  debt  or  credit. 

8bo«  180.  If  any  of  the  property  attached  be  perishable, 
the  sheriff  shall  sell  tiie  same,  in  the  manner  in  which  such 
property  is  sold  on  execution.  The  proceeds  and  other  prop- 
erty attached  by  him;  shall  be  retained  by  him  to  answer  any 
jua^ent  that  may  be  recovered  in  the  action,  unless  sooner 
subjected  to  execution  upon  another  judgment,  recovered  pre- 
vious to  the  issuing  of  the  attachment  Debts  and  credits 
attached  may  be  oollected  by  him  if  the  same  can  be  done  with- 
out suit  The  sheriff's  receipt  shall  be  a  sufficient  discharge 
for  the  amount  paid. 

Sbc.  181.  The  sheriff  may  deliver  any  of  the  property 
attached  to  the  defendant  or  to  any  other  person  claiming  it, 
upon  his  giving  a  written  undertaking  therefor,  executed  by 
two  or  more  sufficient  sureties,  engaging  to  re-deliver  it  or  pay 
the  value  thereof  to  the  sheri^  to  whom  execution  upon  a 
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judgment  obtained  by  the  plaintiff  in  that  action  may  be 
issued.  If  an  action  be  brought  upon  such  undertaking 
against  the  principal  or  his  sureties,  it  shall  be  a  defense  that 
the  properly  for  which  the  undertaking  was  given  did  not,  at 
the  execution  of  the  writ  of  attachment,  belong  to  the  defend- 
ant  against  whom  it  was  issued. 

Sbc.  132.  If  judgment  be  recovered  by  the  plaintiff,  the 
sheriff  shall  satisfy  the  same  out  of  the  property  attached  by 
him  which  has  not  been  delivered  to  4he  defendant,  or  a 
claimant,  as  herein  before  provided,  or  subjected  to  execution 
on  another  judgment  recovered  previous  to  issuing  the  attach- 
ment, if  it  be  sufficient  for  that  purpose :  First.  By  paying 
to  the  plaintiff  the.proceeds  of  all  sales  of  perishable  property 
sold  by  him,  or  of  any  debts  or  credits  collected  by  him,  or  so 
much  as  shall  be  necessary  to  satisfy  the  judgment.  Second. 
K  any  balance  remain  due,  and  an  execution  shall  have  been 
issued  on  the  judgment,  he  shall  sell  under  the  execution  so 
much  of  the  property,  real  or  personal,  as  may  be  necessary  to 
satisfy  the  balance,  if  enough  for  that  purpose  remain  in  hia 
hands.  Notices  of  the  sales  shall  be  given,  and  the  sales  con- 
ducted as  in  other  cases  of  sales  on  execution. 

Sec.  188.  If,  after  selling  all  the  property  attached  by  him 
remaining  in  his  hands,  and  applying  the  proceeds,  together 
with  the  proceeds  of  any  debts  or  credits  collected  by  him, 
deducting  his  fees,  to  the  payment  of  the  judraient,  any  baU 
ance  shall  remain  due,  the  sheriff  shall  proceed  to  collect  such 
balance  as  upon  an  execution  in  other  cases.  Whenever  the 
judgment  shall  have  been  paid,  the  sheriff^  upon  reasonable 
demand,  shall  deliver  over  to  the  defendant  the  attached 
property  remaining  in  his  hands,  and  any  proceeds  of  the 
property  attached  unapplied  on  the  judgment 

Sbc.  184.  If  the  execution  be  returned  unsatisfied,  in 
whole  or  in  part,  plaintiff  mav  prosecute  any  undertaking 
^ven  pursuant  to  sections  one  hundred  and  twenty-three  and 
one  hundred  and  thirty-seven,  or  he  may  proceed  as  in  otl^er 
cases  upon  the  return  of  an  execution. 

Sic.  185.  If  the  defendant  recover  judgment  against  the 
plaintiff,  any  undertaking  received  in  the  action,  all  the  pro- 
ceeds of  sales  and  money  collected  by  the  sheriff,  and  all  the 
Sroperty  attached,  remaining  in  the  sheriff's  hands,  shall  be 
elivered  to  the  defendant  or  his  agent ;  the  order  of  at- 
tachment shall  be  discharged,  and  the  property  released 
therefrom. 

Sbc.  136.  Whenever  the  defendant  shall  have  appeared  in 
the  action,  he  may  apj^ly,  upon  reasonable  notice  to  the  plain- 
tiff, to  the  court  in  which  the  action  is  pending,  or  to  the  judge 
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thereof,  or  to  a  probate  judge,  for  an  order  to  discharge  the 
same,  upon  the  execution  of  the  undertaking  mentioned  in 
the  next  section ;  and  if  the  application  be  granted,  all  the 
proceeds  of  sales  and  moneys  collected  by  the  sheriff,  and  all 
the  property  attached  remaining  in  his  hands,  shall  be  re- 
leased from  the  attachment,  and  delivered  to  (tie  defendant 
upon  the  justification  of  the  sureties  on  the  undertaking,  if 
required  by  the  plaintiff. 

Sec.  187.  Upon  such  application  the  defendant  shall  de- 
liver to  the  court  or  judge,  an  undertaking  executed  by  at 
least  two  sureties,  resiaents  of  the  district,  to  the  effect  that 
the  sureties  will,  on  demand,  pay  to  the  plaintiff  ihe  amount 
of  any  judgment  that  may  be  recovered  in  favor  of  the  plain- 
tiff in  the  action,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  shall  be  sufficient  to  satisfy  the  amount 
claimed  by  the  plaintiff  in  his  complaint,  and  the  costs.  The 
sureties  may  be  required  to  justify,  on  such  application  before 
the  judge  or  court,  and  the  property  attached  shall  not  be  re- 
leased irom  the  attachment  without  their  justification,'  if  the 
same  be  required. 

Sec  188.  In  all  cases,  when  property  or  effects  have  been 
attached,  the  defendant,  or  any  creditor  of  the  defendant  in- 
terested, may  file  a  plea  in  the  nature  of  a  plea  in  abatement, 
under  oath,  putting  in  issue  the  truth  of  the  facts  alleged  in 
the  afiidavit  on  which  the  attachment  was  sued  out. 

Sec.  189.  Upon  such  issue,  the  plaintifi*  shall  be  held  to 
prove  that  the  facts  alleged  by  him  in  said  afiidavit,  as  the 
grounds  of  the  attachment,  existed  at  the  time  of  the  issuance 
of  the  writ  of  attachment. 

Sec.  140.  If  the  issue  be  found  against  the  plaintiff,  the 
attachment  shall  be  dismissed  at  the  cost  of  the  plaintiff,  and 
his  sureties  shall  thereafter  be  liable  upon  the  bond  for  all 
damages  sustained  by  the  defendant,  in  consequence  of  the 
issuing  of  the  attachment 

3ec.  141.  The  sheriff  shall  return  the  writ  of  attachment 
with  the  summons,  if  issued  at  the  same  time ;  otherwise, 
within  twenty  days  after  its  receipt,  with  a  certificate  of  his 
proceedings  indorsed  thereon,  or  attached  thereto. 
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CHAPTER  V. 

DKPOSIT  IN  COURT. 

Brno.  142.    Court  mfty  order  aabject  mftiter  to  be. 
143.    Appointment  of  receirer. 

« 

8ec.  142.  When  it  is  admitted,  by  the  pleading  or  examin- « 
ation  of  a  partj^  that  he  has  in  his  possession,  or  under  his 
control,  any  money  or  other  thing  capable  of  delivery,  which, 
being  the  subject  of  the  litigation,  is  held  by  him  as  trustee 
for  another  party,  or  which  belongs,  or  is  due  to  another  party, 
the  court  may  order  the  same,  upon  motion,  to  be  deposited  m 
court  or  delivered  to  such  party,  upon  such  conditions  as  may 
be  just,  subject  to  the  further  airection  of  the  court. 

Sbc.  148.  *  A  receiver  may  be  appointed  by  the  court  in 
which  the  suit  is  pending,  or  by  a  judge  thereof:  First.  Be- 
fore judgment,  provisionally,  on  the  application  of  either 
party,  when  he  establishes  a  prima  facie  nght  to  the  property, 
or  to  an  interest  in  the  property  which  is  the  subject  of  the 
action,  and  which  is  in  possession  of  an  adverse  party,  and 
the  property,  or  its  rents  and  profits,  are  in  danger  of  being 
lost  or  materially  injured  or  impaired.  Second.  After  judg- 
ment, to  dispose  of  the  properly  according  to  the  judffment, 
or  to  preserve  it  during  the  pending  of  an  appeal ;  and.  Third. 
In  such  other  cases  as  are  m  accordance  with  the  practice  of 
the  courts  of  equity  jurisdiction. 


Sk. 


TITLE   ^I. 

CHAPTER  I. 

TRIAL  AND  JUDOXSNT. 

144. 

Judipnent. 

146. 

How  given,  eflTeet  of. 

146. 

Against  one  of  several  defendants. 

147. 

Extent  of  relief. 

148. 

Dlsmteal  of  action,  or  nonsoit. 

149. 

Judgments  on  merits. 

Sec.  144.    A  judgment  is  the  final  determinatioD  of  the 
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rights  of  the  parties  in  the  action  or  proceeding,  and  may  be 
entered  in  term  or  vacation. 

Sec.  145.  Judgment  may  be  given  for  or  against  one  or 
more  of  several  piainti£Si,  and  for  or  against  one  or  more  of 
several  defendants ;  and  it  may,  when  the  justice  of  the  case 
requires  it,  determine  the  ultimate  rights  of  the  parties  on 
each  side,  as  between  themselves. 

Sec  146.  In  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  judgment  against  one  or 
more  of  them,  leaving  the  action  to  proceed  against  the  others, 
whenever  a  several  judgment  is  proper. 

Sbo.  147.  The  relief  granted  to  the  plaintiff  if  there  be  no 
answer,  shall  not  exceed  that  which  he  shall  have  demanded 
in  his  complaint ;  but,  in  any  other  case,  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  complaint 
and  embaced  within  the  issue. 

Sec  148.  An  action  may  be  dismissed  or  judgment  of  non- 
suit entered  in  the  following  cases :  First.  By  the  plaintiff 
himself,  at  any  time  before  trial,  upon  the  payment  of  costs, 
if  a  counter-claim  has  not  been  made.  If  a  provisional  remedy 
has  been  allowed,  the  undertaking  shall  thereupon  be  de- 
livered by  the  clerk  to  the  defendant,  who  may  have  his  action 
thereon.  Second.  By  either  party,  upon  the  written  consent 
of  the  other.  Third.  By  the  court,  when  the  plaintiff  fails  to 
appear  on  the  trial,  and  the  defendant  appears  and  asks  for 
the  dismissal.  Fourth.  By  the  court,  wnen,  upon  the  trial, 
and  before  the  final  submission  of  the  case,  the  plaintiff  aban- 
dons it.  Fifth.  By  the  court,  upon  motion  of  the  defendant, 
when,  upon  the  tnal,  the  plaintiff  fails  to  prove  a  sufficient 
case  for  the  jurv.  The  dismissal  in  the  first  two  subdivisions 
shall  be  made  by  an  entry  in  the  clerk's  register.  Judgment 
may  thereupon  be  entered  accordingly. 

Sec  149.  In  every  case  other  than  those  mentioned  in  the 
last  section,  the  judgment  shall  be  rendered  on  the  merits. 


CHAPTER  n. 

JUDOXINT  UPON  FAU^UBB  TO  AKSWEB. 

Sec  150.  Judgment  ma^  be  had,  if  the  defendant  fail  to 
answer,  as  follows :  First,  in  an  action  arising  upon  contract 
for  the  recovery  of  money  or  damages  only,  if  no  answer  has 
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been  filed  with  the  clerk  of  the  court  within  the  time  specified 
in  the  nummons,  or  Buch  farther  time  as  ma^  have  been 
grunted,  the  clerk,  upon  application  of  the  plaintifi,  shall  ent^ 
tiie  de&ult  of  the  defendant,  and  immediately  thereafter  enter 
judgment  for  the  amount  specified  in  the  summons,  including 
the  costs,  against  the  de&noant,  or  against  one  or  more  of  sev- 
eral defendants,  in  the  cases  provided  for  in  section  thirty-two. 
Second.  In  other  actions,  if  no  answer  has  been  filed  with  the 
clerk  of  the  court  within  the  time  specified  in  the  summons, 
or  such  further  time  as  mav  have  been  granted,  the  clerk  shall 
enter  the  de&ult  of  the  defendant ;  and  thereafter  the  plaintiff 
may  apply,  at  the  first  or  any  subsequent  term  of  the  court, 
for  the  relief  demanded  in  the  complaint.  If  the  taking  of 
an  account,  or  the  proof  of  any  fact,  be  necessary  to  enable 
the  court  to  give  judgment  or  to  carry  the  judgment  into 
effect,  the  court  may  take  the  account  or  hear  the  proof,  or 
may,  in  its  discretion,  order  a  reference  for  that  purpose.  And 
where  the  action  is  for  the  recovery  of  damages,  in  whole  or 
in  part,  the  court  may  order  the  damages  to  oe  assessed  by  a 
jury;  or  if,  to  determine  the  amount  of  damages,  the  exami- 
nation of  a  long  account  be  necessary,  by  a  reference,  as  above 
provided.  Third.  In  actions  where  the^  service  of  the  sum- 
mons was  by  publication,  the  plaintiff,  upon  the  expiration  of 
the  time  designated  in  the  order  of  publication,  may,  upon 
proof  of  the  publication,  and  that  no  answer  has  been  filed, 
apply  for  juagment;  and  the  court  shall  thereupon  require 
proof  to  be  made  of  the  demand  mentioned  in  the  complaint, 
and  if  the  defendant  be  not  a  resident  of  the  territory,  shall 
require  the  plaintiff  or  his  agent  to  be  examined  on  oath  re- 
specting any  payments  that  have  been  made  to  the  plaintiff, 
or  to  any  one  for  his  use,  on  account  of  such  demand,  and 
may  render  judgment  for  the  amount  which  he  is  entitled  to 
recover. 


CHAPTER  in. 

\ 

or  ISSUES,   AND  THE   XANNEB  OF  THEIR  DISPOSITION. 

• 
Sac.  151.    When  an  lame  ariBea. 

152.  Of  law,  and  of  fact 

154.  Of  law,  how  tried. 

156.  Of  fact,  how  tried. 

156.  Entry  of  oaosei  on  calender. 

167.  lather  partj  may  bring  Ime  to  trial. 

168.  PoBtponement  of  trial. 
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Sbc.  151.  An  issue  arises  when  a  fact  or  conclusion  of  law 
is  maintained  by  the  one  party,  and  controverted  by  the  other. 
Issues  are  of  two  kinds:  First.    Of  law.    Second.  Of  tACt. 

Bec.  152.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  to  some  part  thereof. 

8bc.  153.  An  issue  of  fact  arises :  First.  Upon  a  material 
allegation  in  the  complaint  controverted  by  the  answer.  Sec- 
ond. Upon  new  matters  in  the  answer,  except  an  issue  of  law 
is  joined  therein. 

Sec.  154.  An  issue  of  law  shall  be  tried  by  the  court,  un- 
less it  be  referred,  upon  consent,  as  provided  in  chapter  six  of 
this  title. 

Sec.  155.    An  issue  of  fact  shall  be  tried  by  a  jury,  unless  * 
a  jurytrial  is  waived  or  a  reference  ordered,  as  provided  in 
this  act.    Where  there  are  issues  both  of  law  and  fact  to  the 
same  complaint,  the  issues  of  law  shall  be  first  disposed  of. 

Sec.  156.  The  clerk  shall  enter  causes  upon  tne  calendar 
of  the  court  according  to  the  date  of  the  issue.  Causes  once 
placed  on  the  calendar,  for  a  general  or  special  term,  if  not 
tried  or  heard  at  such  term,  shall  remain  upon  the  calendar 
from  court  to  court,  until  finally  disposed  of. 

Sec.  157.  Either  party  may  bring  the  issue  to  trial  or  to  a 
hearing,  and,  in  the  absence  of  the  adverse  party,  (unless  the 
court,  for  good  cause,  otherwise  direct,)  may  proceed  with  his 
case  and  take  a  dismissed  of  the  action  or  a  verdict  or  judgment, 
as  the  case  may  require. 

Sec.  158.  A  motion  to  postpone  a  trial,  on  the  ground  of 
the  absence  of  evidence,  shall  only  be  made  upon  affidavit 
showing  the  materiality,  of  the  evidence  expected  to  be  ob- 
tained and  that  due  diligence  has  been  used  to  procure  it 
The  court  may  also  require  the  moving  party  to  state  upon 
affidavit,  the  evidence  which  he  expects  to  obtain ;  and  if  the 
adverse  party  thereupon  admit  that  such  evidence  would  be 
given,  and  that  it  be  considered  as  actually  given  on  the  trial, 
or  offered  and  overruled  as  improper,  the  trial  shall  not  be 
postponed. 


CHAPTER  IV. 

TRIAL  BT  JURT. 
ABTICLI  I.      rORXATION  OF  THE  JVKY. 
Sio.  159.   Jary,  how  drawn. 
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Sec.  160.  To  be  sworn,  fonn  of  oath. 
161.  Challenge  to,  and  for  caoie. 
163.    Challenge  how  tried. 

Sec.  159.  "When  the  action  is  called  for  trial  by  jury,  the 
clerk  shall  prepare  separate  ballots,  containing  the  names  of 
the  jurors  summoned  who  have  appeared  and  not  been 
excused,  and  deposit  them  in  a  box.  JEie  shall  then  draw  from 
the  box  twelve  names,  and  the  persons  whose  names  are  drawn 
shall  constitute  the  jury.  If  the  ballots  become  exhausted 
before  the  jury  is  complete,  or  if,  from  any  cause,  a  juror,  or 
jurors  be  excused  or  discharged,  the  sheriff  shall  summons, 
under  the  direction  of  the  court,  from  the  citizens  of  the 
county,  and  not  from  bystanders,  so  many  qualified  persons  as 
may  be  necessary  to  complete  the  jury.  The  jury  shall  consist 
of  twelve  persons,  unless  the  parties  consent  to  a  less  number* 
The  parties  mav  consent  to  any  number  not  less  than  three. 
Such  consent  shall  be  entered  by  the  clerk  in  the  minutes  of 
the  trial. 

Sec.  160.  As  soon  as  the  jury  is  completed,  an  oath  or 
affirmation  shall  be  administered  to  the  jurors,  in  substance 
that  they,  each  of  them,  will  well  and  truly  try  the  matters  in 

issue  between ,  the  plaintifli  and ,  the  defendant,  and 

a  true  verdict  render  according  to  the  evidence.  * 

Sec  161.  Either  party  may  challence  the  jurors,  but  when 
there  are  several  parties  on  either  side,  thev  shall  join  in  a 
challenge  before  it  can  be  made.  The  challenge  shall  be  to 
individual  jurors,  and  shall  either  be  peremptory  or  for  cause. 
£ach  party  shall  be  entitleil  to  four  peremptory  challenges. 

Sec.  162.  Challenges  for  cause  may  be  taken  on  one  or 
more  of  the  following  grounds :  First.  A  want  of  any  of 
the  qualifications  prescribed  by  statute  to  render  a  person  com- 
petent as  a  juror.  Second.  Consanguinity  or  afilnity  within 
the  third  degree  to  either  party.  Third.  Standing  in  the 
relation  of  guardian  and  ward,  master  and  servant,  employer 
and  clerk,  or  principal  and  agent,  to  either  party ;  or  being  a 
member  of  the  fiunily  of  either  party ;  or  a  partner  in  business 
with  either  party ;  or  being  security  on  any  bond  or  obligation 
for  either  party.  Fourth.  Having  served  as  a  juror  or  been 
a  witness  on  a  previous  trial  between  the  same  parties  for  the 
same  cause  of  action.  Fifth.  Interest  on  the  part  of  the 
juror  in  the  event  of  the  action,  or  in  the  main  question 
involved  in  the  action,  except  the  interest  of  the  juror  as  a 
member  or  citizen  of  amunicipal  corporation.  Sixth.  Having 
formed  or  expressed  an  unqualified  (pinion  or  belief  as  to  the 
merits  of  t^e  action.    Seventh.    The  existence  of  a  state  of 
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mind  in  the  juror  evincing  enmity  against  or  bias  to  either 
party. 

Sec.  163.  Challenges  for  cause  shall  be  tried  by  the  court 
The  juror  challenged,  and  any  other  person,  may  be  examined 
as  a  witness  on  the  trial  of  the  challenge. 


ASnCLB   n.      CONDUCT  or  THK  TRIAL. 

Sw.  164.  Juror  becoming  dck. 
166. ,  Charge  to  Jory. 

166.  Jury  may  decide  in  oonrt,  or  retire ;  duty  of  oflSeer. 

167.  What  papers  Jary  may  take. 

168.  Return  of  Jury  for  inetroction,  and  how  given. 

169.  Proceedinge  when  Jory  diicharged  withont  verdict. 

170.  Conrt  may  adjoom  during  absence  of  Jury,  sealed  verdict. 

171.  Verdict  how  given. 

172.  Hay  be  corrected. 

173.  How  recorded,  jnror  diaagraefaig  to  be  sent  ont  again. 

Sec.  164.  If,  after  the  empannelinff  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  perform  his 
duty,  the  court  may  order  him  to  be  discharged,  in  that  case, 
the  trial  may  proceed  with  the  other  jurors,  or  a  new  jury  may 
be  sworn,  ana  the  trial  begin  anew ;  or  the  jury  may  be  dis- 
charged, and  a  new  jury  then  or  afterwards  empanneled. 

Sec.  165.  In  charging  the  jury,  the  court  shall  state  to  them 
all  matters  of  law  which  it  thinks  necessary  for  their  informa- 
tion in  giving  their  verdict ;  and,  if  it  state  the  testimony  of 
the  case,  it  shall  also  inform  the  jury  that  they  are  the.  exclu- 
sive fudges  of  all  questions  of  fact  The  court  shall  furnish 
to  either  party,  at  the  time,  upon  request,  a  statement  in  writ- 
ing of  the  points  of  law  contained  in  the  charge,  or  shall  sign, 
at  the  time,  a  statement  of  such  points  prepared  and  submitted 
by  the  council  of  either  party. 

Sec  166.  After  hearing  the  charge,  the  jury  may  either 
decide  in  court  or  retire  for  deliberation.  If  they  retire,  they 
shall  be  kept  together  in  a  room  provided  for  tnem,  or  some 
other  convenient  place,  under  the  charge  of  one  or  more  offi- 
cers, until  they  agree  upon  their  verdict,  or  are  discharged  by 
the  court  The  officer  shall,  to  the  utmost  of  his  ability,  keep 
the  jury  together,  separate  from  other  persons;  he  shall  not 
sufier  any  communication  to  be  made  to  them,  or  make  any 
himself,  unless  by  order  of  the  court,  except  to  ask  them  if 
they  have  agreed  upon  their  verdict ;  and  he  shall  not,  before 
the  verdict  is  rendered,  communicate  to  any  person  the  state 
of  their  deliberations  or  the  verdict  agreed  upon. 
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8bc.  167.  Upon  retiring  for  deliberation,  the  jury  may 
take  with  them  all  papers  (except  depositions)  which  have 
been  received  as  evidence  in  the  case,  or  copies  of  such  papers 
as  ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  possession ;  and  they  may  also  take 
with  them  notes  of  the  testimony,  or  other  proceedings  on  the 
trial,  taken  by  themselves  or  any  of  them ;  but  none  taken 
by  any  other  person. 

Sec  168.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part  of  the 
testimony,  or  if  they  desire  to  be  informed  of  any  point  of  law 
arising  in  the  cause,  they  may  require  the  officer  to  conduct 
them  into  court.  Upon  their  oein^  brought  into  court,  the  in-  . 
formation  -required  shall  be  given  in  the  presence  of,  or  after 
notice  to,  the  parties  or  counsel. 

Sec  169.  In  all  cases  where  a  jury  are  discharged,  .or  pre- 
vented from  giving  a  verdict,  by  reason  of  accident,  or  other 
cause,  during  the  progress  of  the  trial,  or  after  the  cause  is 
submitted  to  them,  the  action  may  be  again  tried  immediately, 
or  at  a  future  time,  as  the  court  may  direct.  ' 

Sec  170.  While  the  jury  are  absent,  the  court  may  ad- 
journ, from  time  to  time,  in  respect  to  otber  business ;  but  it 
shall  nevertheless  be  deemed  open  for  every  purpose  connected 
with  the  cause  submitted  to  the  jury,  until  a  verdict  is  ren- 
dered, or  the  jury  discharged.  The  court  may  direct  the  jury 
to  bring  in  a  seo-led  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess,  or  adjournment  for  the 
day.  A  finju  adjournment  rf  the  court  for  the  term  shall  dis- 
charge the  juiT. 

Sec.  171.  When  the  jury  shall  have  agreed  upon  their  ver- 
dict, they  shall  be  'conducted  into  court  by  the  officer  having 
them  in  charge.  Their  names  shall  then  be  called,  and  they 
shall  be  asked  by  the  court,  or  clerk,  whejher  they  have  agreea 
upon  their  verdict;  and  if  the  foreman  answer  in  the  affirma- 
tive, they  shall,  on  being  reqiiired,  declare  the  same. 

Sec.  172.  If  the  verdict  oe  informal^  or  insufficient  in  not 
covering  the  whole  issue  or  issues  submitted^  the  verdict  may 
be  corrected  by  the  jury,  under  the  advice  of  the  court,  or  the 
jury  may  be  again  sent  out. 

Sec.  178.  When  the  verdict  is  given,  and  is  not  informal 
or  insufficient,  the  clerk  shall  immediately  record  it  in  full,  in 
the  minutes,  and  shall  read  it  to  the  jury,  and  inquire  of  them 
whether  it  be  their  verdict.  If  any  juror  disagree,  the  jury 
shall  be  again  sent  out;  but  if  no  disa^eement be  expressed, 
the  verdict  shall  be  complete,  and  the  jury  shall  be  discharged 
from  the  case. 

8 
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ARTICLE  III.      THB  TXRDrCT. 

Sko.  171.  Kinds  of  verdict. 

176.  When  to  find  amonnt  of  recovery. 

177.  In  action  to  recover  speciflo  property. 

178.  Entry  in  minates. 

Sec.  174.  The  verdict  of  a  jary  is  either  general  or  special. 
A  general  verdict  is  that  by  which  they  pronounce  generally 
upon  all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff  or 
defendant ;  a  special  verdict  is  that  by  which  the  jury  find  the 
facts  only,  leaving  the  judgment  to  the  court.  The  special 
verdict  shall  present  the  conclusions  of  fact  as  established  by 
the  evidence,  and  not  the  evidence  to  prove  them ;  and  those 
conclusions  of  fact  shall  so  be  presented  as  that  nothing  shall 
reAiain  to  the  court  but  to  draw  from  them  conclusions  of  law. 

Sec.  176.  In  an  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may  render 
a  general  or  special  verdict.  In  all  other  cases  the  court  may 
direct  the  jury  to  find  a  special  verdict  in  writing  upon  all  or 
any  of  the  issues,  and  in  all  cases  may  instruct  them,  if  they 
render  a  general  verdict,  to  find  upon  particular  questions  of 
fact  to  be  stated  in  writing,  and  may  direct  a  written  finding 
thereon.  The  special  finding  or  verdict  shall  be  filed  with  the 
clerk  and  entered  upon  the  minutes.  "Where  a  special  finding 
of  facts  shall  be  inconsistent  with  the  general  veraict,  the  for- 
mer shall  control  the  latter,  and  the  court  shall  give  judgment 
accordingly. 

Sec  176.  When  a  verdict  is  found  for  the  plaintiff,  in  an 
action  for  the  recovery  of  money,  or  for  the  defendant,  when 
a  counter-claim  for  the  recovery  of  money  is  establised,  exceed- 
ing the  amount  of  the  plaintifl  's  claim  as  established,  the  jury 
shall  also  find  the  amount  of  the  recovery. 

Sec  177.  In  an  action  for  the  recovery  of  specific  personal 
property,  if  the  property  has  not  been  delivered  to  the  plain- 
tiff, or  the  defendant,  by  his  answer,  claim  a  return  thereof, 
the  ju^,  if  their  verdict  be  in  favor  of  the  plaintiff,  or  if,  be- 
ing in  mvor  of  the  defendant,  they  also  find  that  he  is  entitled 
to  a  return  thereof,  shall  find  the  value  of  the  property,  and 
may  at  the  same  time  assess  the  damages,  if  an^  are  claimed 
in  the  complaint  or  answer,  which  the  prevailing  party  has 
sustained  by  reason  of  the  taking  or  detention  of  such  property. 

Sec  178.  Upon  receiving  a  verdict,  an  entry  shall  be  made 
by  the  clerk  in  the  minutes  of  the  court,  specifying  the  time 
of  trial,  the  names  of  the  jurors  and  witnesses,  and  the  ver- 
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diet;  and  where  a  special  verdict  is  found,  either  the  judg- 
ment rendered  thereon,  or,  if  the  case  be  reserved  for  argu- 
ment or  further  consideration,  the  order  thus  reserving  it. 


CHHPTER  V. 


TRIAL  BT  THB   COUBT. 


8ic.  179.    Jury  trial  may  be  waived. 

180.  Decision  of  court. 

181.  Chancery  cases. 

Sbc.  179.  Trial  by  jury  may  be  waived  by  the  several  par- 
ties to  an  issue  of  fact,  in  actions  arising  on  contract,  and  with 
the  assent  of  the  court  in  other  actions,  in  the  manner  follow- 
ing :  First.  By  failing  to  appear  at  the  trial.  Second.  By 
written  consent,  in  person  or  by  attorney,  filed  with  the  clerk. 
Third.  By  oral  consent,  in  open  court,  entered  in  the  min- 
utes. The  court  may  prescribe  by  rule  what  shall  be  deemed 
a  waiver  in  other  cases. 

8eo.  180.  Upon  the  trial  of  an  issue  of  fact  by  the  court, 
its  decision  shall  be  given  in  writing,  and  filed  with  the  clerk, 
within  ten  days  after  the  trial  took  place.  In  giving  the  deci- 
sion, the  facts  found  and  the  conclusions  of  law  shall  be  sepa- 
rately stated.  Judgment  upon  the  decision  shall  be  entered 
accordingly. 

Sbc.  181.  Chancery  cases  may  be  tried  by  the  court  with 
or  without  the  finding  of  a  jury  upon  issue  formed  by  the 
court ;  and  on  a  judgment  upon  an  issue  ot  law,  if  the  taking 
of  an  account  be  necessary  to  enable  the  court  to  complete 
the  judgment,  a  reference  may  be  ordered. 


CHAPTER  VI. 

OF  RBFBREKGE3,  AND  TRIAL  BT  BSFBREB8. 

Sbo.  183.    Iiiaes  of  law  and  fiust  may  be  referred. 
183.    When  partiea'do  not  conient  the  ooort  may. 
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Bfec.  184.    Wlien  iasae  require  examioatioii  of  long  accovntib 

186.  Reference  not  to  consist  of  more  than  uree. 

187.  Qtialiflcatlon  of. 

180.    Report  shall  state  faeti  and  law  separately,  and  shall 'file  etidenee  re- 
ceived on  trial. 
190.    Either  party  may  move  to  set  aside  Judgment. 

Sec.  182.  All  or  any  of  the  issues  in  the  action,  whether 
of  fact  or  law,  or  both,  may  be  referred,  upon  the  written  con- 
sent of  the  parties. 

Sec  183.  When  the  parties  do  not  consent,  the  court  may, 
upon  the  application  of  either,  or  of  its  own  motion,  direct  a 
reference  in  the  following  cases  : 

Sec.  184.  When  the  trial  of  an  issue  of  &et  shall  require 
the  examination  of  a  lon^  account  on  either  side ;  in  vmich 
case  the  referees  may  be  directed  to  hear  and  decide  the  whole 
/  issue,  or  to  report  upon  any  specific  question  of  fact  iqvolved 
therein ;  or,  When  the  taking  of  an  account  shall  be  neces- 
sary for  the  information  of  the  court,  before  judgment  upon 
an  issue  of  law,  or  for  carrying  a  judgment  or  order  into  effect; 
Of,  When  a  question  of  fact  other  "than  upon  the  pleadings 
shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the  action, 

Sec.  185.  When  it  is  necessary  for  the  information  of  the 
court  in  a  special  proceeding. 

Sec.  186.  A  reference  may  be  ordered  to  any  person  or 
persons,  not  exceeding  three,  agreed  upon  by  the  parties.  It 
the  parties  do  not  a^ree,  the  court  or  judge  may  appoint  one 
or  more,  not  exceeding  three. 

Sec.  187.  When  the  appointment  of  referees  is  made  by 
the  court  or  judge^  each  referee  shall  be :  First  Qualified  as 
a  juror  as  provided  by  statute.  Second.  Competent  as  a  juror 
between  the  parties. 

Ssa  188.  When  the  referees  are  chosen  by  the  court,  each 
party  shall  have  the  same  right  to  challenge,  as  to  such  referees, 
to  be  made  and  determined  in  the  same  manner  and  widi  like 
effect,  as  in  the  formation  of  juries,  except  that  neither  party 
shall  be  entitled  to  a  peremptory  challenge.  Subject  to  the 
limitations  and  directions  prescribed  in  the  order  of  reference, 
the  trial  by  referees  shall  be  conducted  in  the  same  manner  as 
a  trial  by  the  court.  They  shall  have  the  same  power  to  grant 
adjournments,  administer  oaths,  to  preserve  order,  and  punish 
all  violations  thereof,  upon  such  trial,  and  to  compel  the  at- 
tendance of  witnesses,  and  to  punish  them  for  non-attendance, 
or  refusal  to  be  sworn  or  testihr,  as  is  possessed  by  the  court. 

Sec.  189.  The  report  of  the  referees  shall  state  the  facts 
found,  and  when  the  order  of  reference  includes  an  issue  of 
law,  it  shall  state  the  conclusions  of  law  separately  from  the 
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.&cts.  The  referees  shall  ftle  with  their  report  the  evidence 
received  upon  the  trial.  If  evidence  offered  by  either  party 
^eball  not  be  admitted  on  the  trial,  and  the  party  offering  the 
same  except  to  the  decision,  rejecting  such  evidence  at  the 
time,  the  exception  shall  be  noted  by  the  referees,  and  they 
shall  take  and  receive  such  testimony  and  file  it  with  the  re- 
port. Whatever  j  udgment  the  court  mav  give  upon  the  report, 
it  shall,  when  it  appears  that  such  eviaence  was  frivolous  or 
inadmissible,  require  that  the  party  at  whose  instance  it  was 
taken  and  reported  to  pay  all  costs  and  did^ursements  thereby 
incurred. 

Sec  190.  The  report  shall  be  filed  with  the  clerk.  If  it 
be  filed  in  term  time,  either  party  may,  within  such  time  as 
may  be  prescribed  by  the  rules  of  the  court,  or  by  special 
order,  move  to  set  the  same  aside  or  for  judgment  thereon,  or 
such  order  or  proceeding  as  the  nature  of  the  case  may  require. 
If  the  report  be  filed  in  vacition,  the  like  proceedings  maybe 
had  at  the  next  term  following.  The  court  may  affirm  or  set 
aside  the  report,  either  in  whole  or  in  part.  If  it  affirm  the 
report^  it  shall  give  judgment  accordingly.  If  the  report  be 
set  aside,  either  in  whole  or  in  part,  the  court  may  make  an- 
other order  of  reference,  as  to  all,  or  so  much  of  the  report  as 
is  set  aside,  to  the  original  referees,  or  others,  or  it  may  find 
the  facts  and  determine  the  law  itself,  and  give  judgment  ac- 
cordine^ly.  Upon  a  motion  to  set  aside  a  report,  the  conclu- 
sions thereof  snail  be  deemed  and  considerea  as  the  verdict 
of  a  jury. 


"     CHAPTEfR  VII. 

ABTIOLX  I.      SXCEPnOKS. 

6bc.  191.   IkKCQptloii  defined. 
192.    How  taken. 
194.    When^implied. 

Sbc.  191.  An  exception  is  an  olgection  taken  at  flie  trial 
to  a  decision  upon  a  matter  of  law,  whether  such  trial  be  by 
jury,  or  in  the  admission  of  evidence,  or  in  the  charge  to  a 
jury,  or  at  any  other  time  from  the  caillin^  of  the  action  for 
trial  to  the  rendering  of  the  verdict  or  decision.  .  But  no  ex- 
ception shall  be  regarded  on  a  motion  for  a  new  trial,  or  on  atn 
appeal,  unless  the  exception  be  material,  and  affect  the  sub- 
stantial rights  of  the  parties. 
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Sec.  192.  The  point  of  the  exception  shall  be  particularly 
stated,  and  may  be  delivered  in  writing  to  the  judge,  or,  if  the 

SSLTty  require  it,  shall  be  written  down  by  the  clerk.  When 
elivered  in  writing,  or  written  down  by  the  clerk,  it  shall  be 
made  conformable  to  the  truth,  or  be  at  the  time  corrected 
until  it  is  so  made  conformable.  When  not  delivered  in 
writing,  or  written  down  as  above,  it  may  be  entered  in  the 
judge's  minutes,  and  afterwards  settled  in  a  statement  of  the 
case  as  provided  in  this  act. 

Sec  198.  No  particular  form  of  exception  shall  be  re- 
quired. The  objection  shall  be  stated,  with  so  much  of  the 
evidence,  or  other  matter,  as  is  necessary  to  explain  it,  but  no 
more ;  and  the  whole  as  briefly  as  possible* 

Sec  194.  When  a  cause  has  been  tried  by  the  court  or  by 
referees,  and  the  decision  or  report  is  not  made  immediately 
after  the  closing  of  the  testimony,  the  decision  or  report  shall 
be  'deemed  excepted  to  on  a  motion  for  a  ^lew  trial  or  on  ap- 
peal, without  any  special  notice  that  an  exception  is  taken 
thereto. 


ARnCLK    n       NSW  TRIALS. 

Bbc.  196.  Defined. 

196.  For  irhat  cause  grante^. 

197.  When  application  to  be  made  on  affidavit. 

198.  PrereqaisiteB  to  motion  for. 

199.  Application/when  to  be  made. 

Sec.  195.  A  new  trial  is  a  re-examination  of  an  issue  of 
jGact,  in  the  same  court,  after  a  trial  and  decision  by  a  juiy, 
court  or  referees  in  actions  at  law ;  but,  in  chancery  cases, 
such  re-examination  shall  be  called  a  re-hearing ;  and  motions 
for  a  new  trial  or  re-hearing,  as  the  case  may  be,  shall  be  con- 
ducted as  in  this  article  provided. 

Bbc.  196.  The  former  verdict  or  other  decision  may  be  va- 
cated, and  a  new  trial  or  re-hearing  granted,  on  the  applica- 
tion of  the  party  aggrieved,  for  any  of  the  following  causes 
materially  affecting  the  substantial  rights  of  such  party  :  First. 
Irregularity  in  the  proceedings  of  the  court,  jury  or  adverse 
party,  or  any  order  of  the  court  or  abuse  of  discretion  bv 
which  either  partv  was  prevented  fi'om  having^  a  fair  trial. 
Second.  Misconduct  of  the  jury.  Third.  Accident  or  sur- 
prise, which  ordinary  prudence  could  not  have  guarded  against 
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Fourth.  Newly  discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at  the  trial.  Fifth. 
Excessive  damages,  appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice.  Sixth.  Insufliciency  of  the 
evidence  to  justify  the  verdict  or  other  decision,  or  that  it  is 
against  law.  Seventh.  Error  in  law,  occurring  at  the  trial, 
and  excepted  to  by  the  party  making  the  application. 

Sec  197.  When  the  application  is  made  for  a  cause  men- 
tioned in  the  first,  second,  third  and  fourth  subdivisions  of  the 
last  section,  it  shall  be  made  upon  affidavit ;  for  any  other 
cause  it  shall  be  made  upon  a  statement  prepared  as  provided 
in  the  next  section. 

Sec  198.  The  party  intending  to  move  for  a  new  trial  shall 
give  notice  of  the  same  within  two  days  after  the  trial,  and 
shall,  within  five  days  after  such  notice,  prepare  and  file  with 
the  clerk  the  affidavit  required  by  the  last  section,  or  a  state- 
ment of  the  grounds  upon  which  he  intends  to  rely.  If  no 
affidavit  or  statement  be  filed  within  five  days  after  the  notice, 
the  right  to  move  for  a  new  trial  shall  be  deemed  waived.  The 
statement  shall  contain  so  much  ot  the  evidence  or  reference  * 
thereto,  as  may  be  necessary  to  explain  the  grounds  taken,  and 
no  more.  Such  statement,  when  containing  any  portion  of  the 
evidence  of  the  case,  and  not  agreed  to  by  the  adverse  party, 
shall  be  settled  by  the  judge,  upon  notice.  On  the  argument, 
reference  may  also  be  made  to  the  pleadings,  depositions  and 
documentary  evidence  on  file  and  to  the  minutes  of  the  court. 
If  the  application  be  made  u^on  affidavits  filed,  the  adverse 
party  may  use  counter-affidavits  on  the  hearing.  Any  coun- 
ter-affidavits shall  be  filed  with  the  clerk  one  day,  at  least, 
previous  to  the  hearing. 

Sec.  199.  The  application  for  a  new  trial  or  re-hearing 
shall  be  made  at  the  earliest  period  practicable,  after  filing  the 
affidavit  or  statement 


CHAPTER  VIII. 

THE   MANNER  OF   GIVING  AND   ENTSRINO  JUDGXSNT. 

8ic.  200.    Judgment,  how  and  when  entered. 
201.    Argnment  of  caae. 
203.    Where  connter-clidma  exceed  demands  of  plaintiff. 
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Bbc.  208.  In  Action  for  recoTerj  of  personal  property. 

304.  Jadment  book. 

905.  Death  of  party. 

206.  Jadgmeot  roll  and  lien  of. 

206.  Docket,  how  kept. 

200.  To  be  kept  open  for  inipeotion. 

210.  Judgment  lien  in  other  counties,  and  dvaiion  of. 

211.  Satiafiiciion  of  Judgment,  how  entered. 

Sbc.  200.  "When  trial  by  jury  has  been  had,  judgment  shall 
be  entered  bv  the  clerk  in  conformity  to  the  vercnct,  within 
twenty-tour  hours  after  the  rendition  of  the  verdict,  unless  the 
court  order  tbe  case  to  be  reserved  for  argument  or  further 
consideration,  or  grant  a  stay  of  proceedings. 

Sec.  201.  When  the  case  is  reserved  for  argument  or  fur- 
ther consideration,  as  mentioned  in  the  last  section,  it  may  be 
brought  by  either  party  before  the  court  for  argument. 

Sec.  202.  If  a  counter-claim,  established  at  the  trial,  ex- 
ceed the  plaintifi*'s  demand,  so  established,  jud^ent  for  the 
defendant  shall  be  given  for  the  excess ;  or,  if  it  appear  that 
the  defendant  is  entitled  to  anv  other  affirmative  relief,  judg- 
ment shall  be  given  accordingly. 

Sec.  203.  In  an  action  torecover  the  possession  of  personal 
property,  judCTient  for  the  plaintiff  may  be  for  the  possession 
or  tne  value  thereof,  in  case  a  delivery  cannot  be  ^lad,  and 
damages  for  the  detention.  If  the  property  have  beep  deliv- 
ered ^  the  plaintiff,  and  the  defendant  claim  a  return  of  the 
property,  judgment  for  the  defendant  may  be  for  a  return  of 
the  property,  or  the  value  thereof,  in  case  a  return  cannot  be 
had,  and  damages  for  taking  and  withholding  the  same. 

Sec.  204.  Tlie  cterk  shiQlkeep  among  the  records  of  the 
court  a  book  for  the  entry  of  judgments,  to  be  called  the 
''Judgment  Book,**  in  which  each  judgment  shall  be  entered, 
and  shall  specify  clearly  the  relief  granted,  or  other  determin- 
ation of  the  action. 

Sec.  205.  If  a  party  die  after  a  verdict  or  decisidli  upon 
any  issue  of  fact,  and  before  judgment,  the  court  may,  never- 
theless, render  judgment  thereon.  Such  judgment  shall  not 
be  a  lien  on  the  real  property  of  the  deceased  party,  but  shall 
be  payable  in  the  course  of  administration  on  nis  estate. 

Sec.  206.  Immediately  after  entering  the  judgment,  the 
clerk  shall  attach  together  and  file  the  foflowing  papers,  which 
shall  constitute  the  judgment  roll :  First.  In  case  the  com- 
plaint be  not  answei'ed  oy  any  defendant,  the  summons,  with 
the  affidavit  or  proof  of  service  and  the  complaint,  that  the 
defjEtult  of  the  defendant  in  not  answering  was  entered,  and  a 
copy  of  the  judgment.    Second.    In  all  other  cases,  the  sum- 
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mons,  pleadiDffSy  and  a  copy  of  tha  judgment,  and  any  orders 
relatipg  to  a  onange  of  the  parties. 

Sec.  206.  Immediately  after  tiling  the  judgment-roll,  the 
clerk  shall  make  proper  entries  of  the  judgment,  under  appro- 
priate heads,  in  the  docket  kept  bv  him ;  and  from  the  time 
the  judgment  is  docketed  it  shall  become  a  lien  upon  all  the 
real  property  of  the  judgment  debtor,  not  exempt  from  exe- 
cution, m  the  county,  owned  by  him  at  the  time  or  which  he 
may  afterwards  acquire,  until  the  said  lien  expires.  The  lien 
shall  continue  for  two  years,  unless  the  judgment  is  previously 
satisfied. 

8eo.  208.  The  docket  mentioned  in  the  last  section  is  a 
book  which  the  clerk  shall  keep  in  his  office,  with  each  page 
divided  into  eight  columns,  ana  headed  as  follows :  Judgment 
Debtors;  Judgment  Creditors;  Judgment;  Time  of  Entry; 
"Where  entered  in  Judgment  Book;  Appeals,  when  taken; 
Judgment  of  Appellate  Court ;  Satisfaction  of  Judgment, 
when  entered.  If  judgment  be  for  recovery  of  money  or 
damages,  the  amount  shall  be  stated  in  the  docket  under  the 
head  of  Judgment;  if  the  judgment  be  for  any  other  relief,  a 
memorandum  of  the  general  character  of  the  relief  granted 
shall  be  stated.  The  names  of  the  defendants  shall  be  en- 
tered in  the  docket  in  alphabetical  order. 

Sec.  209.  The  docket  kept  by  the  clerk  shall  be  open  at 
all  times,  during  office  hours,  for  the  inspection  of  the  public, 
without  charge ;  and  it  shall  be  the  duty  of  the  clerk  to  ar- 
range the  several  dockets  kept  by  him  in  such  a  manner  as  to 
facilitate  their  inspection. 

Sec.  210.  A  transcript  of  the  original  docket,  certified  by 
the  clerk,  may  be  filed  with  the  recorder  of  any  other  county ; 
and  from  the  time  of  the  filing,  the  judgment  shall  become  a 
lien  upon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution  in  such  county,  owned  by  him  at  the 
time  or  which  he  mav  aft;erwards  acquii*e,  until  the  said  lien 
expires.  The  lien  shall  continue  for  two  years,  unless  the 
judgment  be  previously  satisfied. 

Sec  211.  Satisfaction  of  a  judgment  may  be  ,ent'^.red  in 
the  clerk's  docket  upon  an  execution  j*eturned  satisfied,  or 
npon  an  acknowledgment  of  satisfaction  filed  with  the  clerk, 
made  in  the  manner  of  aji  acknowledgment  of  a  conveyance 
of  real  property,  by  the  judgment  creditor;  or  within  one 
year  after  the  judgment,  by  the  attorney,  unless  a  revocation 
of  his  Authority  be  previously  filed.  wTienever  a  judgment 
shall  be  satisfied  in  fact,  otherwise  than  upon  an  execution,  it 
shall  be  the  duty  of  the  party  or  attorney  to  give  such  ac- 
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knowledgment ;  and,  upon  motion,  the  court  may  compel  it, 
or  may  order^  the  entiy  of  satisfaction  to  be  made  without  it 


TITLE   VII. 

OF  THE  EXECUTION  OF  JUDGMENT  IN  CIVIL  ACTIONS. 

CHAPTER  I. 

THE  EXECUTION. 

LSic.  212.  Limit  for  issae  of  writ  of 

213.  Forms  of,  and  what  to  coDtain. 

214.  On  judgment  on  joint  contract. 
216.  When  returnable. 

216.  When  judgment  requires  performance  of  other  acts  than  payment,  etc. 

217.  How  issued  after  five  years. 

218.  After  death  of  party. 

210.  May  issue  to  different  comities. 

220.  Property  liable  to. 

221.  Real  and  personal  property  belonging  to  married  woman. 

222.  What  property  Is  exempt  firom  execution  or  attachment. 

223.  May  waive. 

224.  Defendant  may  select 

225.  When  property  levied  upon  is  claimed  to  be  exempt. 

226.  How  satisfied. 

227.  Bale  of  property,  notice  how  given. 

228.  Penalty  for  selling  without  notice. 

229.  Sales  how  made. 

230.  Purchaser  revising  to  pay,  property  to  be  resold. 

231.  Proceedings  to  enforce  payment  of  loss  of  re-sale. 

232.  Amount  for  which  officer  is  liable. 

233.  Certificate  of  sale,  etc. 

235.  Sale  of  real  estate,  when  absolate. 

236.  When  subject  to  redemption. 

237.  R^idemption,  how  made. 
-241.  Waste  may  be  restrained. 

242.  Rents  and  profits. 

243.  When  purchaser  may  recover  price  paid  from  judgment  creditor. 

Sbc.  212.  The  party  in  whose  favor  judgment  is  given, 
may,  at  any  time  within  five  years  from  the  entry  thereof, 
issue  a  writ  of  execution  for  its  enforcement,  as  prescribed  in 
this  chapter  of  this  act 
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Sec.  213.  The  writ  of  execution  shall  be  issaed  in  the  name 
of  the  people  of  the  United  States  of  the  territory  of  Idaho, 
sealed  with  the  seal  of  the  court,  and  subscribed  by  the  clerk, 
and  shall  be  directed  to  the  sheriff,  and  shall  intelligibly  refer 
to  the  judgment,  stating  the  court,  the  county  where  the 
judraient  roll  is  filed,  the  names  of  the  parties,  the  judgment, 
an^  if  it  be  for  money,  the  amount  thereof,  and  the  amount 
actually  due  thereon,  and  shall  require  the  sheriff  substantially 
as  follows :  First  If  it  be  against  the  property  of  the  judg- 
ment debtor,  it  shall  require  flie  sherift  to  satisfy  the  judg- 
ment, with  interest  out  of  the  personal  property  of  such  debtor, 
and  if  sufficient  personal  property  cannot  be  found,  then  out 
of  his  real  property ;  or,  if  the  judgment  be  a  lien  upon  real 
property,  then  out  of  the  real  property  belonging  to  him  on 
the  day  tihie  judgment  was  docKeted  ;  or,  if  the  execution  be 
issued  to  a  county  other  than  the  one  in  which  the  judgment 
was  recovered,  on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  sucn  county,  stating 
such  day,  or  at  any  time  thereafter.  Second.  If  it  be  against 
real  or  personal  property,  in  the  hands  of  the  personal  repre- 
sentatives, heirs,  devisees,  legatees,  tenants  of  real  property, 
or  trustees,  it  shall  require  the  sheriff  to  satisfy  the  judgment, 
with  interest,  out  of  such  property.  Third.  If  it  be  against 
the  person  of  the  judment  debtor,  it  shall  require  the  sherift 
to  arrest  such  debtor,  and  commit  him  to  the  jail  of  the  county 
until  he  pay  the  judgment  with  interest,  or  be  discharged 
according  to  law.  Fourth.  If  it  be  for  the  delivery  of  the 
possession  of  real  or  personal  property,  it  shall  require  the 
sheriff  to  deliver  the  possession  of  the  same,  particularly  des- 
cribing it,  to  the  partv  entitled  thereto,  and  may  at  the  same 
time,  require  the  wienff  to  satisfy  any  costs,  damages,  rents  or 
profits  recovered  by  the  same  judgment,  out  of  the  personal 
property  of  the  party  against  whom  it  was  rendered,  and  the 
value  of  the  property  for  which  the  judgment  was  recovered, 
to  be  specified  merein,  if  a  delivery  thereof  cannot  be  had ; 
and  if  sufficient  personal  property  cannot  be  found,  then  out 
of  real  property,  as  provided  in  the  first  subdivision  of  this 
section. 

Sbc.  214.  When  a  writ  of  execution  is  issued  on  a  judg- 
ment recovered  against  two  or  more  persons,  in  an  action  upon 
a  joint  contract,  in  which  action  all  the  defendants  were  not 
served  with  summons,  or  did  not  appear,  it  shall  direct  the 
sheriff  to  satisfy  the  judgment  out  of  the  joint  property  of  all 
the  defendants,  and  the  individual  property  only  of  the  defend- 
ants who  were  served,  or  who  appearea  in  the  action.    In  other 
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respects,  the  writ  shdll  contain  the  directions  specified  in  the 
first  Bobdiyision  ot  the  last  section. 

Sbc.  215.  *  The  execution  may  be  made  returnable  at  any 
time,  not  less  than  five,  nor  more  than  sixty  days  after  its 
receipt  by  the  sheriff,  to  the  clerk  with  whom  the  judgment 
roll  is  filed. 

Sec  216.  Where  judgment  requires  the  payment  of  money 
or  the  delivery  of  real  or  personal  property,  the  same  shall  ble 
enforced,  in  those  respects,  by  execution.  "Where  it  requires 
the  performance  of  any  other  act,,  a  certified  copy  of  the  judg- 
ment may  be  served  upon  the  party  against  whom  it  is  given, 
or  upon  the  person  or  officer  who  is  required  thereby,  or  by 
law  to  obey  the  same,  and  his  obedience  thereto  enforced. 

Sbc.  217.  After  the  lapse  of  five  years  from  the  entry  of 
judgment,  an  execution  shall  be  issued  only  by  leave  of  the 
court,  on  motion.  Such  leave  shall  not  be  given,  unless  it  be 
established  by  the  oath  of  the  parly,  ©r  other  proof,  that  the 
judgment,  or  some  part  thereof,  remains  unsatisfied  and  due. 

Sec.  218.  ^Notwithstanding  the  death  of  a  party  after  the 
judgment,  execution  thereon  against  his  property  may,  upon 
permission  granted  by  the  probate  court,  be  issued  and 
executed  in  the  same  manner,  and  with  the  same  ettect,  as  if 
he  were  still  living. 

Sec  219.  Where  the  execution  is  against  the  property  of 
the  jud^ent  debtor,  it  may  be  issued  to  thesherifi  of  any 
county  m  the  territory.  Where  it  requires  the  delivery  of 
real  or  personal  property,  it  shall  be  issued  to  the  sherift*  of  the 
county  where  the  property,  or  some  part  thereof  is  situated. 
Executions  may  be  issued  at  the  same  time,  to  different 
counties. 

Sbc.  220.  All  goods,  chattels,  moneys  and  other  property, 
real  and  personal,  of  the  judgment  debtor,  not  exempt  by  la% 
and  all  property  ond  rights  of  property  seized  and  held  und^r 
attachment  in  the  action,  shall  be  liable  to  execution.  Until 
a  levy,  property  shall  not  be  affected  by  the  execution.  Shares 
and  interests  in  any  corporation  or  company,  and  debts  and 
.credits,  and  other  property  not  capable  of  manual  delivery, 
may  be  attached  on  execution  in  like  manner  as  upon  writs  of 
attachment.  Gold  dust,  and  gold  and  silver  bullion,  shall  be 
returned  by  the  officer  as  so  much  money  collected  at  its  cur- 
j*ent  value,  without  exposing  the  same  to  sale. 

Sec.  221.  All  real  and  personal  estate  belonging  to  any, 
married  woman  at  the  time  of  her  marriage,  and  all  which 
she  may  have  acquired  subsequently  to  such  marriage,  or  to 
•which  she  shall  have  after  become  entitled  in  her  own  right, 
and  all  her  personal  earnings,  and  all  the  issues,  rents  and 
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profits  of  such  real  estate,  shall  not  be  liable  to  attachment  for 
<^  execution  upon  any  liability  or  judgment  against  the  hus- 
band, so  long  ad  she  or  any  minor  chud  of  her  body  shall  be 
living :  Provided^  That  her  separate  property  shall  be  liable 
for  debts  owing  by  her  at  the  time  of  her  man*iage. 

8bc.  222*  The  following  property  shall  be  exempt  from 
execution  or  attachment,  except  as  is  hereafter  specially  pro- 
vided: First  A  homestead,  not  exceeding  three  thousand 
dollars  in  value,  to  include  the  dwelling  nouse  and  other 
buildings  and  the  land  or  lots  upon  which  they  stand.  Second. 
All  wearing  apparel  of  every  person  and  family.  Third.  All 
private  libraries,  musical  instruments,  family  pictures  and 
Keepsakes.  Fourth.  To  each  houtehold,  two  beds  and  bed- 
ding, and  one  additional  bed  and  beddinrfor  every  two  mem- 
bers of  the  family,  and  other  household  goods  and  utensils 
and  furniture  not  exceeding  two  hundred  and  fifty  dollars  in 
value.  Fifth.  To  each  householder,  one  horse,  two  cows, 
with  their  calves,  ten  swine,  to  stands  of  bees,  one  hundred 
domestic  fowls,  and  provisions  and  feed  for  the  comfortable 
maintenance  of  such  household  and  family  for  six  months : 
Providedy  That  in  case  such  householder  shall  not  possess  or 
shall  not  desire  to  retain  the  animals  named  above,  he  may 
select  fit)m  his  stock  and  retain  other  animals,  not  to  exceed 
three  huntfb*ed  dollars  in  value.  Sixth.  To  a  farmer,  the 
tools,  implements  and  farming  utensils  actually  used  about 
the  farm,  two  yoke  of  oxen,  with  yokes  and  chains,  or  one 
span  of  horses,  with  harness,  and  one  wagon.  Seventh.  To 
a  mechanic,  the  tools  and  instruments  used  to  carry  on  the 
trade,  occupation  or  business  in  which  he  is  engaged  for  his 
support,  or  the  support  of  his  fi^mily;  alsoj  material  not  ex- 
ceeding in  value  two  hundred  dollars.  Eighth.  To  physi- 
cians, their  libraries  and  medicines,  of  the  value  of  two  hun- 
dred dollars.  Ninth.  To  attorneys,  ciereymen,  teachers  and 
other  professional  men,  their  libraries.  Tenth.  .  All  property 
of  the  territory,  or  of  any  county,  incorporated  city,  town  or 
village  therein,  or  of  any  public  or  municipal  corporation  of 
like  character.  Eleventh.  All  fire-arms  kept  for  the  use  of 
any  person  or  family.  Twelfth.  To  any  person,  a  skiflF  or 
small  boat,  with  its  oarS,  sails  and  rig^ng,  not  exceeding  in 
value  fifty  dollars;  Thirteenth.  The  tent  and  furniture, 
including  a  table,  camp  stools,  bed  and  bedding  of  a  miner ; 
his  rocker,  shovels,  spades,  picks,  wheelbarrows,  pumps  and 
other  instruments  used  in  mining,  with  provisions  necessary 
for  his  support  for  three  months.    Fourteenth.     A  suflicient 

auantity  of  hay  or  grain  or  feed  for  keeping  for  four  months, 
iie  animals  mentioned  in  the  several  subdivisions  of  this  seo- 
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tion  as  exempted  from  execution  and  attachment.  Bat  no 
article  of  property  mentioned  in  this  section  shall  be  exempt 
from  an  execution  issued  upon  a  mortgage  thereon,  or  for  any 
tax  levied  thereon,  or  for  any  judgment  for  the  purchase  money 
thereof:  Provided^  That  no  mortgage  made  by  a  married  man 
of  any  property  exempted  from  execution  and  attachment  by 
this  act,  shall  be  of  any  validity  unless  the  vtrife  shall  join  in 
such  mortptge,  and  the  same  be  witnessed  and  acknowledged 
by  her  as  is  required  in  case  of  a  deed  conveying  her  interest 
in  real  estate. 

Sec  223.  Any  single  man,  or  a  married  man,  his  wife 
joining  him  in  the  waiver,  may  waive  the  benefit,  if  they  act 
by  an  agreement  in  writing,  to  be  witnessed  and  acknowledged 
in  the  manner  required  in  a  deed  conveying  real  estate. 

Sec  224.  In  all  cases  the  defendant  himself  may  select  the 
property  which  is  exempt. 

Sec  226.  When  a  sheriff  or  other  officer  has  levied  upon 
or  attached,  or  is  about  to  levy  upon  or  attach  personal  pro- 
perty which  is  claimed  to  be  by  law  exempt  from  execution  or 
attachment,  the  sheriff  or  other  officer  shall,  if  required  by  the 
person  claiming,  forthwith  summon  three  discreet  and  disin- 
terested men,  having  the  qualifications  of  jurors  and  resident 
in  the  vicinity  where  the  property  is  found,  and  administer  to 
them  an  oath  impartially  to  examine  and  determine  h4>w  much, 
if  any  of  said  property  is  so  exempt.  Such  persons  shall  have 
full  power  to  summon  witnesses,  administer  the  necessary 
oaths,  and  a^ourn  from  time  to  time,  not  longer  than  three 
days  in  all.  They  shall  also  have  power  to  appraise  the  prop- 
erty claimed,  and  the  other  jjroperty  of  the  claimant,  so  far  as 
may  be  necessary  to  determine  what  portion  of  it  is  exempt. 
They  shall  deliver  their  decision  to  the  sheriff  in  writing,  and 
he  snail  forthwith  deliver  to  the  person  claiming,  such  as  is  by 
them  decided  exempt  from  execution ;  but  nothing  in  this 
section  contained  shall  prevent  the  person  claiming  me  prop- 
erty from  giving  a  bond  and  trying  his  right  before  the  district 
court,  as  is  provided  in  cases  for  trying  the  right  of  property 
claimed  by  other  persons  than  the  judgment  debtor. 

Sec  226.  The  sheriff  shall  execute  the  writ  against  the 
property  of  the  judgment  debtor,  by  J|evying  on  a  sufficient 
amount  of  property,  if  there  be  sufficient ;  collecting  or  sell- 
ing the  things  in  action,  and  selling  the  other  propei*ty^  and 
paying  to  the  plaintiff  or  his  attorney  so  much  of  the  proceeds 
as  will  satisfy  the  judgment,  or  depositing  the  amount  with 
the  clerk  of  the  court ;  any  excess  in  the  proceeds  over  the 
judgment  and  the  sheriff's  fees  shall  be  returned  to  the  judg- 
ment debtor.    When  there  is  more  property  of  the  judgment 
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debtor  than  is  sufficient  to  satisfy  the  judgment  and  the  sher- 
iff's fees,  within  the  view  of  the  sheriff,  he  shall  levy  on  only 
such  part  of. the  property  as  the  judgment  debtor  may  indi- 
cate :  Providedy  That  the  judgment  debtor  be  present  and  in- 
dicate at  the  time  of  the  levy,  such  part :  And,  Provided^  That 
the  property  indicated  be  amply  sufficient  to  satisfy  snch  judg- 
ment and  fees. 

Sec  227.  Before  the  sale  of  property,  on  execution,  notice 
thereof  shall  be  given  as  follows :  First.  In  case  of  perisha- 
ble property,  by  posting  written  notice  of  the  time  and  place 
of  salem  three  public  places  of  the  township  or  city  where  the 
sale  is  to  take  place,  for  such  a  time  as  may  be  reasonable,  con- , 
sidering  the  character  and  condition  of  the  property.  Second. 
In  case  of  other  personal  property,  by  posting  a  similar  notice 
in  three  public  places  of  the  township  or  city  where  the  sale  is 
to  take  ptacCy  not  less  than  five  nor  more  than  ten  days  succes- 
sively. In  case  of  real  property,  by  posting  a  similar  notice, 
particularly  describing  the  property,  for  twenty  days  succes- 
sively, in  three  public  places  of  the  township  or  city  where  the 
property  is  situated,  and  also  where  the  property  is  to  be  sold ; 
and  publishing  a  copy  thereof  once  a  week,  for  the  same  pe- 
riod, in  a  newspaper  m  the  county,  if  there  be  one. 

Sec  228.  An  officer  selling  without  the  notice  prescribed 
by  the  last  section  shall  forfeit  five  hundred  dollars  to  the  ag- 
grieved party,  in  addition  to  his  actual  damages ;  and  a  person 
wilfully  taking  down  or  defacing  the  notice  posted,  if  done  be- 
fore the  sale  or  the  satisfaction  of  the  judgment  (if  the  judg- 
ment be  satisfied  before  sale),  shall  forfeit  five  hundred  dollars. 

Sec  229.  All  sales  of  property  under  execution  shall  be 
made  at  auction,  to  the  highest  bidder,  and  shall  be  made  be- 
tween the  hours  of  nine  in  the  morning  and  five  in  the  after- 
noon ;  after  sufficient  property  has  been  sold  to  satisfy  the  ex- 
ecution, no  more  shall  be  sold.  Neither  the  officer  holding 
the  execution  nor  his  deputy  shall  become  a  purchaser  at  such 
sale.  When  the  sale  is  of  personal  property,  capable  of  man- 
ual delivery,  it  shall  be  within  view  of  those  who  attend  the 
sale,  and  be  sold  in  such  parcels  as  are  likely  to  bring  the  highest 
prices ;  and  when  the  sale  is  of  real  property,  and  consists 
of  several  known  lots  or  parcels,  they  shall  be  sold  separately ; 
or  when  a  portion  of  such  real  property  is  claimed  by  a  third 
person,  and  he  requires  it  to  be  sold  separately,  such  portion 
shall  be  thus  sold.  The  judgment  debtor,  if  present  at  the 
sale,  may  also  direct  the  order  in  which  property,  real  or  per- 
sonal, shall  be  sold,  when  such  property  consists  of  several 
known  lots  or  parcels,  or  of  articles  which  can  be  sold  to  ad- 
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yantag«  separately;  and  tKe  sheriff  shall  be  bonnd  to  follow 
stieh  directions. 

8bc.  280.  If  a  purchaser  refuse  to  pay  the  amount  bid  by 
him  for  property  struck  off  to  him  at  a  sale  under  execution, 
the  officer  may  again  sell  the  property,  at  aiiy  time,  to  the 
highest  bidder ;  and  if  any  loss  be  occasioned  thereby,  the 
officer  may  recover  the  amount  of  such  loss,  with  costs,  by 
motion,  upon  previous  notice  of  five  days,  before  any  court  or 
before  any  justice  of  the  peace,  if  the  same  shall  not  exceed 
his  jurisdiction. 

Sec.  231.  Such  court  or  justice  shall  proceed  in  a  summary 
manner  to  give  judgment,  and  issue  execution  therefor  forth- 
with ;  but  the  defendant  may  claim  a  jury.  And  the  same 
proceeding  may  be  had  against  any  subsequent  purchaser,  who 
may  refuse  to  pay ;  and  the  officer  may,  in  his  discretion, 
thereafter  reject  the  bid  of  any  person  so  reftising. 

Sbc.  232.  The  two  preceding  sections  shall  not  be  con- 
strued to  make  the  officer  liable  tor  any  more  than  the  amount 
bid  by  the  second  or  subsequent  purchasers,  and  the  ainount 
collected  from  the  purchaser  refusing  to  pay. 

Sbc.  233.  When  the  purchaser  of  any  personal  property, 
capable  of  manual  delivery,  shall  pay  the  purchase  money,  the 
officer  making  the  sale  shall  deliver  to  the  purchaser  the  pro- 
perty, and,  if  desired,  shall  execute  and  deliver  to  him  a  cer- 
tificate of  the  sale  and  payment.  Such  certificate  shall  con- 
vey to  the  purchaser  all  the  right,  title  and  interest  which  the 
debtor  had  in  and  to  such  property  on  the  day  the  execution 
was  levied. 

Sec  234.  When  the  purchaser  of  any  personal  property* 
not  capable  of  manual  delivery,  shall  pay  the  purchase  money, 
the  Officer  making  the  sale  shall  execute  and  deliver  to  the ' 
purchaser  a  certificate  of  sale  and  payment.  Such  certificate 
shall  eonvey  to  the  purchaser  all  right,  title  and  interest  which 
the  debtor  had  in  and  to  such  property  on  the  day  the  execu- 
tion was  levied. 

Seo.  285.  Upon  a  sale  of  real  property,  when  the  estate  is 
less  than  a  leasehold  of  two  years'  unexpired  term,  the  sale 
shall  be  absolute.  In  all  other  cases,  the  real  property  sold 
shall  be  subject  to  redemption,  as  provided  in  this  act.  The 
officer  shall  ^ve  to  the  purchaser  a  certificate  of  the  sale,  con- 
taining :  First  A  particular  description  of  the  real  properh^ 
sold.  Second.  The  price  paid  for  each  distinct  lot  or  parcel. 
Third.  The  whole  price  paid.  Fourth.  When  subject  to 
redemption;  it  shall  be  so  stated.  A  duplicate  of  such  certifi- 
cate shall  be  filed  with  the  recorder  of  the  county. 

Sec.  286.    Property  sold  subject  to  redemption,  as   pre- 
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vided  in  the  last  flection,  or  any  part  sold  separately,  may  be 
redeemed  in  the  manner  hereinsdSber  provided,  by  the  following 

Sersons,  or  their  successors  in  interest :  First  The  judgment 
ebtor,  or  his  successor  in  interest,  in  the  whole  or  any  part 
of  the  property.  Second.  A  creditor,  having  a  lien  by  judg- 
ment or  mortgage  on  the  property  sold.  The  persons  men* 
tioned  in  the  second  subdivision  of  this  section  are  in  this  act 
termed  redemptioners. 

Bbo.  237.  The  judgment  debtor,  or  a  redemptioner,  may 
redeem  the  property  from  the  purchaser  within  six  months 
after  the  sale,  on  paying  the  purchaser  the  amount  of  his  pur- 
chase, with  eighteen  per  cent  thereon  in  addition,  together 
with  the  amount  of  anv  assessments  or  taxes  which  the  pur- 
chaser may  have  paid  thereon  ;  and  if  the  purchaser  be  also  a 
creditor,  having  a  lien  prior  to  that  of  the  redemptioner  other 
than  the  judgment  under  which  the  purchase  was  made,  the 
amount  of  such  lien  with  interest 

Sec.  288.  K  the  property  be  so  redeemed  by  a  redemp- 
tioner, either  the  judgment  debtor,  or  any  other  redemptioner 
may,  within  sixty  days  after  the  last  redemption,  again  redeem 
it  j&om  the  last  redemptioner,  on  paying  the  sum  paid  on  such 
last  redemption,  with  four  per  cent  thereon  in  addition,  and 
the  amount  of  any  assessments  or  taxes,  which  the  said  last 
redemptioner  may  have  paid  thereon,  after  the  redemption  by 
him,  with  interest  on  such  amount ;  and  the  amount  of  any 
liens  held  by  said  last  redemptioner  prior  to  his  own,  with 
interest  in  addition:  Provided^  That  the  judgment  under 
which  the  property  was  sold  need  not  be  paid  as  a  lien.  The 
property  ma^  be  again  redeemed,  and  as  often  as  the  debtor 
era  redemptioner,  within  sixty  days  after  the  last  redemption^ 
pay  the  amount  of  the  last  redemption,  with  four  per  cent 
thereon  in  addition,  and  the  amount  of  any  assessments  or 
taxes  which  the  said  last  previous  redemptioner  paid  after  the 
redemption  by  him,  with  interest  thereon ;  and  the  amount 
of  any  liens  other  than  the  judgment  under  which  the  property 
was  sold,  held  by  the  said  last  redemptioner,  previous  to  his 
own,  with  interest  Notice  of  redemption  shall  be  given  to 
the  sheriff.  If  no  redemption  be  made  within  six  months  after 
sale,  the  purchaser  or  his  assimee  shall  be  entitled  to  a  con- 
veyance; or,  if  so  redeemed,  whenever  sixty  days  have. 
elapsed,  and  no  other  redemption  has  been  made,  ana  notice 
thereof  given,  the  time  for  redemption  shaU  have  expired,  and 
the  last  redemptioner,  or  his  assignee,  be  entitled  to  a  sheriff's 
deed.  If  the  debtor  redeem  at  any  time  before  the  time  for 
redemption  expires,  the  effects  of  the  sale  shall  be  terminated, 
and  he  be  restored  to  his  estate. 
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Sbo.  2S9«  The  pajment  m^itiofted  in  the  last  two  sections 
may  be  made  to  the  purchaser  or  redemptioner  as  the  ease 
may  be^  or  for  him,  to  the  officer  who  made  the  sale,  and  a 
tender  of  the  money  shall  be  eqniyalent  to  payment. 

Beg.  240.  A  redemptioner  shall  produce  to  the  officer,  or 
person  from  whom  he  seeks  to  redeem,  and  serve  with  his 
notice  to  the  sheriff:  First.  A  cop^  of  the  docket  of  the 
judgment  under  which  he  claims  the  nght  to  redeem,  certified 
by  usie  clerk  of  the  court,  or  of  the  county  where  the  judg- 
ment is  docketed ;  or  if  he  redeem  upon  a  mortgage  or  other 
lien,  a  note  of  the  record  thereof,  certified  by  ^  recorder. 
Second.  A  copy  of  any  assi^ment  necessaty  to  establish  his 
daim,  verified  by  the  affidavit  of  himself,  or  of  a  subscribing 
witness  thereto;  and,  Third.  An  affidavit  by  himself^  or  his 
agent,  showing  the  amount  then  actually  due  on  the  lien. 

Sec.  241.  Until  the  expiration  of  the  time  allowed  for 
redemption,  the  court  may  restrain  the  commission  of  any 
waste  on  the  property,  by  order  granted,  with  or  without 
notice,  on  the  application  of  the  purchaser  or  the  judgment 
creditor.  But  it  shall  not  be  deemed  waste  for  the  person  in 
possession  of  the  property  at  the  time  of  sale,  or  entitled  to 
possession  afterwards,  during  the  period  allowed  for  redemp- 
tion, to  continue  to  use  it  in  the  same  manner  in  which  it  waa 
previously  used,  or  to  use  it  in  the  ordinary  course  of  husbandry, 
or  to  make  the  necessary  repairs  of  buildings  thereon,  or  to 
use  wood  or  timber  on  the  property  therefor,  or  for  the  repair 
of  fences,  or  for  fuel  in  his  family,  while  he  occupies  the 
property. 

Sbc.  242.  The  purchaser  from  the  time  of  sale  until  a 
redemption,  and  a  redemptioner,  from  the  time  of  hisredemp- 
tion,  until  another  redemption,  shall  be  entitied  to  receive  from 
the  tenant  in  possession  the  rents  of  the  property  8ol<Lor  the 
value  of  the  use  and  occupation  thereof:  JProvidedj  That  in 
case  the  property  shall  be  redeemed  as  provided  in  this  act,  the 
amount  of  such  rents  and  profits  which  may  have  been  received 
by  such  purchaser  or  redemptioner,  or  which  said  purchaser  or 
remptioner  may  have  been  entitied  to  claim  or  receive,  unless 
such  claim  shall  be  released  to  the  person  claiming  Buoh  right 
oi  redemption,  shall  be  deducted  from  the  amount  which  such 
purchaser  or  redemptioner  may  have  been  entitied  to  receive 
on  such  redeoiption. 

SBa  24&  If  the  purchaser  of  real  property  sold  on  execur 
tion,  or  his  successor  in  interest,  be  evicted  therefrom,  in  eon- 
sequence  of  irregularity  in  the  proceedings  concerning  the 
sale  or  of  the  reversal  or  discharge  of  the  judement,  he  mar 
recover  the  price  paid,  with  interest^  from  tike  judgment  cred* 
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itor.  H  the  pnTohaser  of  propeitf  at  Bhertff  g  Mle,  6r  his  suGk 
cMsor  in  interest,  fail  to  recover  pocMtession  in  eon0eq[nence  of 
irregularity  in  the  prooeedingid  concerning  the  sale,  or  because 
the  propeitf  sold  wae  not  subject  to  execution  and  sale,  tlie 
court  having  jurtediction  thereof  shall,  on  petition  of  such 
p«rtv  in  interest,  or  his  attorney,  revive  die  ori^nal  judgment 
for  the  amount  naid  by  such  purchaser  at  the  si^e,  with  intersst 
thereon,  ffom  the  time  of  payment,  at  the  swne  rate  that  tbe 
original  judgment  bore;  and  when  so  revived,  the  saidjudg^ 
ment  shaU  have  the  same  effect  as  the  ori^nal  judgment  of 
said  court,  of  that  date,  and  bearing  interest  as  aforesaid ;  and 
any  other  or  after  acquired  property,  rents,  issues  or  profits  of 
the  said  debtors,  shall  be  liable  to  levy  and  the  sale  under 
execution  in  satisfaction  of  such  debt;  Providedj  That  na 
{M^perty  of  such  debtor  sold,  bonafde^  before  the  filing  of  suck 
petition,  shall  be  subject  to  the  lein  of  said  judgment ;  And^ 
promded  farther^  That  notice  of  the  filing  of  sach  petition  shall 
be  made  by  filing  a  notice  thereof  in  we  recorder's  office  of 
the  county  where  such  properly  may  be  situated  ;  and  that 
said  judgment  shall  be  revived  in  the  name  of  the  original 
plaintiff  or  plainti&,  for  the  use  of  said  petitioner,  the  party 
in  interest.  All  sales  ordered  by  the  court  shall  be  eonduetea 
in  the  same  manner  as  sides  upon  execution.  "^ 


CHAPTER  IL 
CLAIM  TO  ntoniTY'  LmniD  upox  Axn  attachid. 

8k.  S44    WHen  other  tluui  jndgHABt  debtor  olftime  proper^. 

241.    Officer  ilirtl  return  papers  to  olerk  of  district  ootirt  who  dull  place  the 

Mme  on  docket  for  trial. 
U6.    Penon  elaiming  i^operty  ihall  be  plaintilL 
247.    n  claimant  fUI  to  mahitain  his  tiUe,  JndgmenI  tfiaU  be  rradM«fl  agalniC 

hinu 

Sbo.  244.  When  any  other  than  the  jadgment  debtor  shall 
claim  property  levied  upon  or  attached,  he  may  have  the  rieht 
to  demana  and  receive  the  same  from  the  sheriff  or  other 
officer  making  the  attachment  or  levy,  upon  his  making  an 
affidavit  that  the  property  is  his,  or  that  he  has  a  right  to  the 
immediate  possession  thereof,  stating  on  oath  the  value  thereof, 
and  giving  io  the  sheriff  or  officer  a  bond,  with  sureties,  in 
double  tioie  value  of  siicb  property,  conditioned  that  he  will 
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appear  at  the  next  term  of  tbe^^trict  coort  in  which  the  pro- 
perty was  seized,  which  shall  commence  ten  days  or  more  after 
the  bond  is  accepted  by  the  sherifi  or  other  officer,  and  make 


good  his  title  to  the  same,  or  that  he  will  return  the  property 
or  pay  its  value  to  the  said  sheriff  or  other  officer.  If  the 
sheriff  or  other  officer  require  it,  the  sureties  shall  justify,  as 


in  other  cases;  and  in  case  they  do  not  so  justify  when  re- 
quired, the  sheriff  or  officer  shall  retain  the  property.  If  the 
sneriff  or  officer  do  not  require  the  bail  to  justify,  he  shall 
stand  good  for  their  sufficiency.  He  shall  date  and  endorse 
his  acceptance  on  the  bond. 

Sbg.  245.  The  officer  shall  return  the  affidavit,  bond  and 
justification,  if  any,  to  the  office  of  the  clerk  of  the  district 
court,  and  the  cleric  shall  place  the  same  upon  his  trial  docket 
at  the  first  term,  which  shall  commence  ten  days  or  more  after 
it  was  accepted  by  the  sheriff  or  officer,  as  above  provided  for, 
and  it  shall  stand  for  trial  at  that  term. 

Sec.  246.    The   person    claiming    the  j^roperty   shall  be 

Slaintiff,    and   the    sheriff  and    plaintiff  in    the   execution 
efendants. 

Bbo.  247.  If  the  claimant  makes  good  his  title  to  the  pro- 
perty, the  bond  shall  be  canceled ;  if  to  a  portion  thereof,  a 
like  proportion  to  the  bond  shall  be  canceled  ;  but  if  he  shall 
not  maintain  his  title,  judgment  shall  be  rendered  against  him 
and  his  sureties  for  the  value  of  the  property,  or  for  such  a  less 
amount  as  shall  not  exceed  the  amount  due  on  the  original 
execution  or  attachment  Where  the  judgment  is  in  favor  of 
the  sheriff  for  the  entire  property,  the  claimant  shall  pay  the 
costs ;  where  the  claimant  recovers  all  the  property,  judgment 
shall  be  given  in  &vor  of  the  claimant  for  costs ;  where  the 
claimant  recovers  a  portion  of  the  property  only,  the  costs 
shall  be  apportioned.  When  the  plaintiff  prevails,  the  costs 
may  be  taxed  against  the  defendant  who  was  plaintiff  in  the 
execution  or  attachment,  or  the  court  may,  if  they  shall  be  of 
oj^inion  that  the  sheriff  attached  or  levied  upon  said  property 
without  the  exercise  of  due  caution,  adjudge  him  to  pay  the 
costs  or  any  portion  thereof. 


CHAPTER  III. 

I^ftOCStDmOB  fiUrLtlCKMTABT  TO  TBI  iXBCtTTIOir. 
Bbo.  US.   When  judgment  delator  may  be  repaired  to  Muwer. 
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Sh.  U»,  Pmwm  Indebted  to  judgment  debtor  aMy  pey  ezeovtion. 

S60.  Debtor  of  jndgnent  debtor  may  be  reqeired  to  •aawn. 

SSI.  Debtor  to  appear  and  aasirer. 

151.  Witneatea  nay  be  required  to  appear. 

3ftS.  I^roperty  liable  to  execution. 

S5i.  Court  may  order  eroea^ction  ia  oertaiu  caaea. 

866.  Penalty  of  diaobedienoe  of  order  of  referee. 

Sec.  248.  When  an  execution  against  property  of  the 
judgment  debtor,  or  of  anjr  one  of  several  debtors  in  some 
judmient  issued  to  the  sheriff  of  the  county  where  he  resides, 
or  if  he  do  not  reside  in  this  territory,  to  the  sheriff  of  the 
county  where  the  judgment  roll  is  filed,  is  returned  unsatisfied 
in  whole  or  in  part,  the  judgment  creditor,  at  any  time  after 
such  return  is  made,  shall  be  entitled  to  an  order  from  a  judge 
of  the  court,  requiring  such  judgment  debtor  to  appear  and 
answer  concerning  his  property,  before  such  judge,  or  a  referee 
appointed  by  him,  at  a  time  and  place  specified  in  the  order ; 
but  no  judgment  debtor  shall  be  re<]^uired  to  attend  before  a 
judge  or  referee  out  of  the  county  m  which  he  resides,  when 
proceedings  are  taken  under  the  provisions  of  this  act. 

Sec.  249.  After  the  issuing  of  an  execution  against  |)ro- 
pcrty,  and  upon  proof  upon  affidavit  of  a  party  or  otherwise, 
to  tne  satisfaction  of  the  court,  or  of  a  judge  thereof,  that  any 
jud^ent  debtor  has  projjerty  which  he  unjustly  refuses  to 
appTy  towards  the  satisfaction  of  the  judgment,  such  court  or 
judge  may,  by  an  order,  require  the  judgment  debtor  to  appear 
at  a  specified  time  and  place  before  such  judge,  or  referee  ap- 
pointed by  him,  to  answer  concerning  the  same;  and  such 
proceeding  may  thereupon  be  had  for  the  application  of  the 
property  of  the  judgment  debtor  toward  the  satisfaction  of  the 
judgment  as  are  provided  upon  the  return  of  an  execution. 
Instead  of  the  order  requiring  the  attendance  of  the  judgment 
debtor,  the  judge  may,  upon  afiidavit  of  the  judgment  creditor, 
his  agent  or  attorney,  if  it  appear  to  him  that  there  is  danger 
of  the  debtor  absconding,  order  the  sheriff  to  arrest  the  debtor 
and  bring  him  before  the  judge.  Upon  being  brought  before 
the  judge,  he  may  be  ordered  to  enter  into  an  undertaking, 
with  sufficient  security,  that  he  will  attend  from  time  to  time 
before  the  judge  or  referee,  as  shall  be  directed  during  the 
pendency  of  proceedings,  and  until  the  final  determination 
thereof,  and  will  not  in  the  meantime  dispose  of  auy  portion 
of  his  property  not  exempt  from  execution.  In  default  of  en- 
tering mto  such  undertaking,  he  may  be  committed  to  prison. 

Sec  250.  After  the  issuing  of  an  execution  against  pro- 
perty, any  person  indebted  to  me  judgment  debtor  may  pay  to 
the  sheriff  the  amount  of  his  deb^.or  so  much  thereof  as  may 
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be  necessary  to  satisfy  the  execution,  and  the  sheriff's  receipt 
shall  be  a  sufficient  discharge  for  the  amount  so  paid. 

Sbc.  251.  After  the  issuing  and  return  of  an  execution 
against  the  property  of  a  judgment  debtor,  or  of  anj^  one  of 
several  debtors  m  the  same  judraient,  and  upon  proof  by  affi- 
davit or  otherwise,  to  the  satismction  of  the  judge,  that  any 
person  or  corporation  has  property  of  such  judgment  debtor, 
or  is  indebted  to  him  in  an  amount  exceeding  finy  dollars,  the 
judge  may,  by  an  order,  require  such  person  or  corporation,  or 
any  officer  or  member  thereof,  to  appear  at  a  smcified  time 
md  place,  before  him,  or  a  referee  ^pointed  by  nim,  wad  an- 
awer  concerning  the  same. 

Seo.  252,  Witnesses  may  be  required  to  appear  and  testify 
before  the  judge,  or  referee,  upon  any  proceedings  under  this 
a^t,  in  the  same  niaaner  as  upon  the  tnal  of  an  issue. 

Sec.  253.  The  judge  may  order  any  property  of  the  Judg- 
ment debtor,  not  exempt  from  execution,  in  the  hands  of  su^ 
debtor  or  any  other  person^  or  due  to  the  judgment  debtor,  to 
be  applied  toward  tne  satisfaction  of  the  judgment ;  except 
that  the  earnings  of  the  debtor  for  his  personal  services,  at 
any  time  within  thirty  days  next  preceding  the  order,  shall  not 
be  BO  applied,  when  it  shall  be  made  to  appear  by  tiie  debtor's 
affidavit  or  otherwise,  that  such  earnings  are  necessiuy  for  the 
use  of  a  family  supported  wholly  or  in  part  by  his  labor. 

8sc.  254.  if  it  appear  that  a  person  or  corporation  alleged 
to  have  property  of  tne  judgment  debtor,  or  indebted  to  him, 
claims  an  interest  in  the  property  adverse  to  him,  or  denies 
the  debt,  the  court  or  judge  may  authorize,  by  an  order  to 
that  effect,  the  judgment  creditor  to  institute  a  suit  against 
su<di  person  or  corporation  for  the  recovery  of  such  interests 
or  debt ;  and  the  court  or  judge  may,  by  an  order,  forbid  a 
transfer  or  other  disposition  of  such  interest  or  debt,  until  an 
action  can  be  commenced  and  prosecuted  to  judgment  Such 
order  may  be  modified  or  vacated  b^  a  judge  granting  the 
same,  or  the  court  in  which  the  action  is  brou^t^  at  any  time, 
upon  soeh  terms  as  may  be  just. 

Bbo.  255.  If  any  person,  party,  or  witness,  disobey  an 
order  of  the  referee,  properly  made  in  the  prooeedings  before 
him  under  this  chapter,  he  may  be  punished  by  the  court  or 
judge  ordering  the  reference,  for  a  contempt. 
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TITLE  VIII. 

AOnONfl  IN  PASnOULAB  OASES. 

CHAPTER  I. 

ACTIONS  FOR  THE  F0BEGIX)8DM  OJT  WOKtQA&Mi. 

Bbo.  256.    Court,  power  of,  to  direetsale  of  propetf. 
257.    Sarplofl  after  sale,  how  diBposed  of. 
Vi8.   8ato,whMdebtifRot4«e,  TC%«tooriiitenft. 

6ic.  256.  There  shall  be  but  one  action  for  recovery  of 
debt,  or  the  enforcemetit  of  any  right  secured  by  a  mortoa^e, 
or  lien,  npon  real  estate,  or  personal  property,  which  sh^l  oe 
fcr  enforcement  of  said  lien,  or  mortgage,  in  accordance  with 
the  provinons  of  diis  chapter.  In  snch  action,  the  court  shall 
have  power  before  judgment,  or  decree,  to  direct  a  sale  of  the 
encumbered  property,  or  such  part  thereof  as  shall  be  neces- 
sary, and  the  application  of  the  proceeds  to  the  payment  of 
the  costs  and  expenses  of  the  sale,  the  costs  of  the  writ,  and 
tiie  amount  due  to  the  plaintiff.  If  it  shall  wpear  from  the 
sheriff's  return  that  tliere  is  a  deficiency  of  such  proceeds,  and 
a  balance  still  due  to  the  plaintiff^  the  judgment  shall  be 
docketed  for  such  balance,  and  shall,  from  the  time  of  su^ 
docketing,  be  a  lien  upon  the  real  estate  of  the  judgment 
debtor,  and  an  execution  may  be  issued  by  ttie  clerk  of  the 
court,  as  on  other  judgments  ((gaiu9t  the  pro^rty  of  the  judg- 
ment debtor,  to  collect  such  balance  or  deficiency. 

8xc.  257.  If  there  be  surplus  money  remaining  after  pay- 
ment of  the  amount  due  on  the  mortgage,  lien  or  encumbrance, 
with  costs,  the  court  may  cause  the  same  to  be  paid  to  the 
person  entitled  to  it,  and,  in  the  meantime,  may  direct  it  to  be 
deposited  in  coart 

Bbc.  258.  If  the  debt  for  which  the  mortgage,  lien  or  en- 
cumbrance is  held,  be  not  all  due,  so  soon  as  sufficient  of  the 
property  has  been  sold  to  pay  the  amount  due,  with  costs,  the 
sale  shall  cease ;  and  afterwards,  as  often  as  more  becomes 
due,  for  principal  or  interest,  the  court  may,  on  motion,  order 
more  to  be  sold.  But  if  the  properly  cannot  be  sold  in  por- 
tions, without  injury  to  the  p«iies,  me  whole  may  be  ordered 
to  be  sold  in  the  first  instance,  and  the  entire  debt  and  costs 
paid,  there  being  a  rebate  of  interest  where  rach  rebate  ia 
proper. 
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CHAPTER  II. 

ACTIONS    FOB  NUI8ANGI,  VASTB   AND  WILFULC  TRBSPASS,  IN  CERTAIN    CASES, 
ON  REAL  PBOPEBTT. 

Sic.  259.    Noisa&ee  defined,  action  for,  Judgment  for. 

360.  WMte,  action  for,  jndgment  for. 

361.  Ii^oring  timber,  etc.,  liability  for. 

36it.    Forcible  or  nniawftil  entry.  Judgment  for. 

Sbo.  259.  Anything  which  is  injurious  to  health,  or  inde- 
cent, or  offensive  to  the  senses,  or  an  ohstraction  to  the  free 
use  of  property,  or  the  obstruction  of  any  highway,  or  the 
dosing  of  the  channel  of  any  stream  used  for  bating  or  raft- 
ing logs,  lumber  or  timber,  so  as  to  interfere  with  the  com- 
fortable enjoyment  of  life  or  property,  is  a  nuisance,  and  the 
subject  of  an  action.  Such  action  may  be  brought  by  any  per- 
son whose  property  is  injuriously  affected  or  whose  pers6nal 
enjoyment  is  lessoned  by  the  nuisance ;  and  by  the  judgment, 
the  nuisance  may  be  enjoined  or  abated,  as  well  as  damages 
recovered. 

Sbc.  260.  If  a  guardian,  tenant  for  life  or  years,  joint  tenant 
or  tenant  in  common  of  real  property,  commit  waste  thereon, 
any  person  aggrieved  by  the  waste  may  bring  an  action  against 
him  therefor ;  in  which  action  there  may  be  judgment  for 
treble  damages. 

Sec  261.  Any  person  who  shall  cut  down  or  carry  off  any 
wood  or  underwood,  tree  or  timber,  or  girdle  or  otherwise  in- 
jure any  tree  or  timber  on  the  land  of  another  person,  or  on 
the  street  or  highway  in  front  of  any  person's  house,  village 
or  city  lot,  or  cultivated  grounds ;  or  on  the  commons  or  public 
groundB  of  any  city  or  town,  or  on  the  street  or  highway  in 
front  thereof,  without  lawful  authority,  shall  be  liable  to  the 
owner  of  such  land,  or  to  such  city  or  town,  for  treble  the 
amount  of  damages  which  may  be  assessed  therefor,  in  a  civil 
action,  in  any  court  having  jurisdiction. 

Sbc.  262,  If  othing  in  the  last  section  shall  authorize  the 
recoverery  of  more  uian  the  just  vidue  of  the  timber  taken 
from  uncultivated  wood  land  for  the  repair  of  the  public  high- 
way or  bridge  upon  the  land  or  adjoining  it. 

Sbo.  263.  If  a  person  recover  damages  for  a  forcible  or  un- 
lawful entry  in  or  upon,  or  detention  of,  any  building  or  any 
cultivated  real  property,  judgment  may  be  entered  lor  three 
times  the  amount  at  wmch  the  actual  damages  are  assessed. 
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CHAPTER  IIL 

ACnONS  TO  OETEBMIXE   CONFLICTING  CLAIMS  TO   REAL  PROPERTY,  AND    OTHER 
FROYISIONS  RELATING  TO  ACTIONS  CONCERNING  BSAX.  ESTATE. 

I 

Beo.  264.    Action  by  person  in  posseission. 

265.  Cost,  when  not  to  be  recovered. 

266.  Action,  when  right  has  terminated  daring  pendency. 

267.  Improrements,  Talne  of  to  be  allowed. 

268.  Court  may  allow  sorrey  to  be  made. 

269.  Order  for  survey. 

270.  Mortgage  not  to  be  deemed  oonveyance. 

271.  Court  may  ei^oin  injury. 

272.  Damages  for  injury,  who  may  reeorer. 

273.  Action  for  reooreiy  not  prejudiced  by  aMeaatioB. 

Ssc.  264.  An  action  may  be  bronght  by  any  person  in  pos- 
seasion,  by  himself  or  his  tenant,  of  ^al  property,  against  any 
person  who  claims  an  estate  or  interest  therein  adverse  to  him, 
for  the  purpose  of  determining  such  adverse  claim^  estate,  or 
interest. 

Sec.  265.  If  the  defendant  in  such  action  disclaim  in  his 
answer,  any  interest  or  estate  in  the  property,  or  suffer  judg- 
ment to  be  taken  against  him  without  answer,  th^  plaintiff 
shall  not  recover  costs. 

Sbc.  266.  In^au  action  for  the  recovery  of  real  property, 
where  the  plaintiff  shows  a  right  to  recover  at  the  time  the 
action  was  commenced,  but  it  appears  that  his  right  has  ter- 
minated during  the  pending  of  the  action,  the  verdict  and 
judgment  shall  be  accordiu?  to  the  fact ;  and  the  plaintiff  may 
recover  damages  for  withholding  the  property. 

Sbc.  267.  when  damages  are  claimed  for  withholding  the 
property  recovered,  upon  which  permanent  improvements 
nave  been  made  by  a  defendant,  or  those  under  whom  he 
claims,  holding  under  color  of  title  adversely  to  the  claims  of 
the  plaintifl^  m  good  &ith,  the  value  of  such  improvements 
shall  be  allowed  as  a  set-off  against  such  damages. 

Sec  268.  The  court  in  which  an  action  is  pending  for  the 
recovery  of  real  property,  or  a  judge  thereof,  may,  on  motion, 
upon  notice  to  either  party,  for  good  cause  shown,  grant  an 
order  allowing  to  such  party  the  right  to  enter  upon  the  pro- 
perty, and  make  survey  and  measurement  thereof,  for  the  pur- 
pose of  the  action. 

Sec.  269.  The  order  shall  describe  the  property,  and  a  copy 
thereof  shall  be  served  on  the  owner  or  occupant ;  and  there- 
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upon  such  party  may  enter  .upon  the  property,  with  necessary 
surveyors  and  assistants,  ana  make  such  survey  and  measure- 
ments ;  but  if  any  unnecessary  injury  be  done  to  the  property, 
he  shall  be  liable  therefon 

Sec.  270.  A  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner  of 
the  mortgage  to  recover  possession  of  the  real  property  with- 
out a  foreclosure  and  sale. 

Sbc.  271.  The  court  may,  by  injunction,  on  good  cause 
shown,  restrain  the  party  in  possession  from  doing  any  act  to 
the  injury  of  real  property  auring  the  foreclosure  of  a  mort- 
gage thereon ;  or  after  a  sale  on  execution,  before  a  conveyance. 

Sec.  272.  When  real  property  slukU  have  been  sold  on  ex- 
ecution, the  purchaser  thereof,  or  any  person  who  may  have 
succeeded  to  his  interest,  may,  a^r  his  estate  becomes  abso- 
lute, recover  damages  for  injury  to  the  property  by  the  tenant 
in  possession,  after  sale  and  before  possession  is  delivered 
under  the  conveyaace. 

Bbc.  278.  An  action  for  the  recovery  of  real  property 
against  a  person  in  possession,  cannot  be  prejudiced  by  an 
alienation  made  by  such  person,  either  before  or  after  the  <;om- 
mencement  of  the  action. 


CHAPTER  IV. 

▲CnOirS  FOB  TBK  tFSURPATIOir  Wf  ATf  OFFICB  OB  FBABCBISS. 

Bac,  374.  Action  to  be  brought  by  district  attorney. 

275.  Complaint,  what  to  state,  defendant  may  be  arrested. 

276.  Judgment,  how  rendered. 

277.  When  person  alleged  to  be  entitled  may  enter  an  office. 

278.  Damages  recoverable. 

379.  Bights  of  several  may  be  tried  in  one  action. 

380.  Judgment  when  defendant  has  intruded  into  office. 

Ssa  274.  An  action  may  be  bronffht  by  the  distnct  attor- 
ney in  the  nama  of  the  people  of  the  United  States  and.of  the 
territory  of  Idaho,  npon  nis  own  information,  or  apon  the  coin- 
plaint  of  a  private  partv,  against  any  person  who  usurps,  mr 
trudes  into,  or  unlawfauy  holds  or  exercises  any  public  office, 
civil  or  military,  or  any  franchise  within  this  territory.  And 
it  shall  be  the  duty  of  the  district  attorney  to  bring  the  action, 
whenever  he  has  reason  to  believe  that  any  such  office  or  &&Or 


chise  has  been  uenrped,  intruded  into,  or  nnlawfuUy  held  or 
exercised  by  any  peraott,  or  ivl^eu  be  is  directed  to  do  so  by 
the  governor. 

Sec.  275.  Whenever  such  action  is  brought,  the  district 
attorney,  in  addition  to  the  statement  of  the  cause  of  action, 
mav  also  set  forth  in  the  complaint  the  name  of  the  person 
rightly  entitled  to  the  office,  with  a  statement  of  his  right 
thereto ;  and  in  such  case,  upon  proof  by  affidavit  that  the 
defendant  has  received  fees  or  emoluments  belonging  to  the 
office,  and  by  means  of  his  usurpation  thereof,  an  order  may 
be  granted  by  a  jud^e  of  the  supreme  court,  or  a  district  judge, 
for  the  arrest  of  such  defendant,  and  holding  him  to  bail ;  and 
thereupon  he  may  be  arrested,  and  held  to  bail,  in  the  same 
manner,  and  with  the  same  effect,  and  subject  to  the  same 
rights  and  liabilities,  as  in  other  civil  actions  where  the  de- 
fendant is  subject  to  arrest. 

Sec  276.  in  every  such  case,  judgment  may  be  rendered 
upon  the  right  of  the  defendant,  ajad  also  upon  the  right  of 
the  party  alleged  to  be  entitled ;  or  only  upon  the  right  of  the 
defendant,  as  justice  shall  require. 

Sec  277.  If  the  judgment  be  rendered  upon  the  right  of 
the  person  alleged  to  be  entitled,  and  the  same  be  in  favor  of 
such  person,  he  shall  be  entitled,  after  taking  the  oalih  of  offioe, 
and  executing  such  official  bond  as  may  be  required  by  law, 
to  take  upon  nimseU  the  execution  of  Uieoffiee. 

Sua.  278.  If  the  judj^ment  be  rendered  upon  the  ri^ht  per- 
son 90  alleged  to  be  entitled,  in  favor  of  su^h  person,  he  niajy 
recover,  by  actioo^  tbedmoaages  which  hedhall  have  sustajjoed 
by  reason  of  the  usurpation  of  the  office  by  the  defendant. 

Sbo.  279.  When  sev^td  persons  claim  to  be  entitled  to  the 
same  office  or  franchiBC,  one  action  may  bebr>u^ht  agaiortall 
such  persons,  in  order  to  try  their  respective  rights  to  such 
office  or  fraaehise. 

Ssa  280.  When  a  defendant,  against  whom  eueh  action 
has  been  brought,  is  adjudged  guilty  of  uaurping  or  intruding 
into,  or  unlA^mily  holding  any  ofluse,  franchise,  or  privilega, 
jvuipaent  aball  be  rendered  that  sach  defendant  shall  be  ex- 
clnoed  trom  the  offii^e,  franchise,  or  privilege,  and  that  lie  pay 
the  costs  of  the  action.  The  court  may  also,  in  its  discretion, 
impose  upon  the  defendant  a  fine,  not  exceeding  five  thousand 
doUars ;  whieh  fine,  collected^  shall  be  paid  into  the  treaauiy 
of  the  teriitofy. 
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TITLE   IX. 

APPEALS  IX  CIVIL  ACTIONS. 

CHAPTER  L 

APPEALS  IN  OEKKRAL. 

Bbc.  281.  Jiidgment»]iowr«ceiTed. 

383.  Order,  how  racated. 

383.  Parties  designated. 

384.  In  what  cases  an  appeal  may  be  taken  and  how. 
286.  Statement,  how  annexed  to  record,  what  to  contain. 

387.  Waiver  of. 

388.  Time  may  be  enlarged. 

389.  How  certified. 

390.  To  be  annexed  to  Jndgment  roll. 

391.  Certain  sections  not  to  apply  to  appeals  from  order. 
393.  Appeals  from  jadgment,  what  may  be  reviewed. 
39A.  Dnty  of  appellant. 

Seo.  281.  A  judgment,  or  order,  in  a  civil  action,  except 
when  expressly  made  final  by  this  act,  may  be  reviewed  as 
prescribed  by  this  title,  and  not  otherwise. 

Sec.  282.  An  order  made  out  of  court,  without  notice  to 
the  adverse  party,  may  be  vacated  or  modified  without  notice, 
by  the  jud^e  who  made  it,  or  may  be  vacated  or  modified  on 
notice,  in  the  manner  in  which  other  motions  are  made. 

Sec.  288.  Any  party  aggrieved  may  appeal  in  the  cases 
prescribed  in  this  title.  The  party  appealing  shall  be  known 
as  the  appellant,  and  the  adverse  partf  as  the  respondent. 

Sec  284.  An  appeal  may  be  taken — ^First.  From  a  final 
judgment  in  an  action  or  special  proceeding  commenced  in 
the  court  in  which  the  judgment  is  rendered,  within  six 
months  after  the  rendition  of  the  judgment.  Second.  From 
a  judgment  rendered  on  an  appeal  from  the  probate  court, 
within  ninety  days  after  the  rendition  of  the  judgment.  Third. 
From  an  order  granting  or  reftising  a  new  trial  or  a  rehearing; 
from  an  order  refusing  to  change  the  place  of  trial  of  an  ac- 
tion or  proceeding  after  a  motion  is  made  therefor,  in  the 
cases  provided  by  law,  or  on  the  ground  that  the  judge  is  dis- 
qualified from  hearing  or  trying  the  same;  from  an  order 
granting  or  dissolving  an  injunction,  and  from  an  order  refus- 
ing to  grant  or  dissolve  an  injunction,  and  from  any  special 
order  made  after  final  judgment,  within  sixty  days  after  the 
order  is  made  and  entered  in  the  minutes  of  the  court    This 
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Bection  shall  not  extend  to  appeals  to  the  district  court  from 
orders  or  judgments  of  the  probate  courts,  but  shall  extend 
to  judgments  rendered  in  the  district  court  on  such  appeals. 

Sec.  285.  The  appeal  shall  be  made  by  filing  with  the 
clerk  of  the  court  with  whom  the  judgment  or  order  appealed 
from  is  entered,  a  notice  statins  the  appeal  from  the  same,  or 
some  specific  part  thereof^  and  serving  a  copj  of  the  notice 
upon  the  adverse  party,  or  his  attorney. 

8bg.  286.  When  the  party  who  has  the  right  to  appeal 
wishes  a  statement  of  the  case  to  be  annexed  to  the  record  of 
the  judgement  or  order,  he  shall,  within  twenty  days  after  the 
entry  of  such  judgment  or  order,  prepare  such  statement, 
which  shall  contam  the  grounds  upon  which  he  intends  to 
rely  on  the  appeal,  and  so  much  of  the  evidence  as  may  be 
necessary  to  explain  the  grounds,  and  no  more ;  and  shall  file 
the  same  with  the  clerk.  The  respondent  may,  within  five 
days  thereafter,  prepare  amendments  to  the  statement,  and 
serve  a  copy  on  the  appellant.  If  such  amendments  are  ad- 
mitted, the  statement  shall  be  corrected  accordingly;  and,  if 
not  admitted,  tlie  statement  and  amendments  shall  be  pre- 
sented to  the  judffe  who  tried  or  heard  the  case,  upon  notice 
of  two  days  to  the  respondent,  and  a  true  statement  shall 
thereupon  be  settled  by  such  judge. 

Seo.  287.  If  the  pai'ty  shall  omit  to  make  a  statement 
within  the  time  above  limited,  he  shall  be  deemed  to  have 
waived  his  right  thereto ;  and  when  a  statement  is  made,  and 
the  parties  shall  omit,  within  the  several  times  above  limited, 
the  one  party  to  propose  amendments,  the  other  to  notify  an 
appearance  before  the  judge,  they  shall  be  respectively 
deemed,  the  former  to  have  agreed  to  the  statement  as  pro- 
posed, and  the  latter  to  have  agreed  to  the  amendment  as 
proposed,  and  no  settlement  of  the  statement,  or  certificate 
thereto  by  the  judge  shall  be  reauired. 

Sec  288.  The  several  periods  of  time  above  limited  may 
be  enlarged  upon  good  cause  shown  by  the  judge  before  whom 
the  cause  was  tried. 

Sec.  289.  The  statement,  when  settled  by  the  judge,  shall 
be  signed  by  him,  with  his  certificate  that  the  same  has  been 
allowed  and  is  correct;  when  the  statement  is  agreed  upon 
by  the  parties,  they  or  their  attorneys  shall  sign  the  same,  with 
their  certificate  that  it  has  been  agreed  upon  by  them  and  is 
correct.  In  either  case,  when  settled  or  agreed  upon,  it  shall 
be  filed  with  the  clerk. . 

Sec.  290.  The  clerk  shall  annex  the  statement,  if  the  ap- 
peal be  from  a  final  iudgment,  to  the  judgment  roll ;  if  the 
appeal  be  from  an  order^  to  such  order,  or  a  copy  thereof. 
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fiso.  291.  The  prervifiibns  of  the  Sast  pteceH&ng  neetions 
sliaU  not  i^ly  to  appeals  taken  from  an  order  iiia(&  upon  an 
affidavit  fifed,  but  such  affidcrHitj  Bball  be  annexed  to  the  order 
in  the  place  of  the  statement  mentioned  in  those  seetions. 

&S0.  292.  Upon  an  appeal  from  a  judgment,  the  contt  may 
review  any  intermediate  order  involving  the  merits,  and 
necessarily  affecting  the  jndement. 

Sec.  293.  Upon  an  appeal  from  a  judgment  or  order,  the 
appellate  court  may  reverse,  affirm  or  momfy  the  judgment  or 
order  appealed  from,  in  the  respect  menti<med  in  t£e  notice 
of  appeal,  and  as  to  any  or  all  of  the  parties ;  and  may  set 
aside,  or  confirm,  or  modify  any  or  all  of  tiie  proceedings  sub- 
sequent to  or  dependent  upon  such  judgment  or  order ;  and 
mav,  if  necessary  or  proper,  o^der  a  renearing«  When  the 
judgment  or  order  is  reversed  or  modified,  the  appellate  court 
may  make  complete  restitution  of  all  property  and  rights  lost 
by  the  erroneous  judgment  or  order;  aaa  when  it  appears  to 
the  appellate  court  that  the  appeal  was  made  for  delay,  it  may 
add  to  the  costs  stich  damages  as  may  be  just. 

Sic.  294.  On  an  ^peal  from  a  final  judgment,  the  appel- 
lant shall  furnish  the  court  with  a  copy  of  the  notice  of  ap- 
peal, the  judgment  roll,  and  the  statement  annes-ed  (if  tliere 
be  one),  certified  by  the  clerk  to  be  a  correct  copy.  On  ap- 
peal from  a  judgment  rendered  on  an  appeal,  or  from  an 
order,  the  appellant  shall  furnish  tbe  court  with  a  copy  of  the 
notice  of  appeal,  the  jud^ent  or  order  appealed  from,  and  a 
oopr  of  the  papers  used  m  the  bearing  of  the  court  below — 
such  copies  to  be  certified  by  the  clerk  to  be  correct  If  any 
written  opinion  be  plaeed  on  file,  on  rendering  the  judgment 
or  making  the  order  in  the  court  below,  a  copy  shall  be  fur- 
nished. If  tbe  appelant  fail  to  furnish  tbe  requisite  pikers, 
liie  appeal  may  be  dismissed. 


CHAPTER  n. 

APPXALS  TO  THE  STJVREKIS  GOUBT  FROM  TH&  DISTRICf  COtnST. 

Sbo.  M5.  In  iftat  ctsc»  m^y  be  taken. 

396.  Undertaking  of  appellant. 

397.  Baa*,  when  lodgment  sliced  by  appeal. 
801.  Appeal  perfected  Btaye  Affther  proeeedlags, 
803.  Underukittgin  one  of  eereralinalrttBieoti. 
803.  Jnatillcation  of  enretiea  neceaHur/. 
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Sio.  Sei.    AppMl,  bow  pffteoM  ifr  cum  not  k<)v1MI  liAr. 
305.    Hearing  of  appeal. 
S06.   Jodgment  on  appeal. 

Ssc.  295.  An  appeal  may  be  taken  to  the  supreme  court 
from  the  district  courts  in  thefoUoTnng  cases:  First.  From  a 
final  judgment  rendered  in  action  or  special  proceeding,  com- 
menced in  those  courts  or  brought  into  those  courts  from  an- 
other court  Second.  From  an  order  granting  or  refusinff  a 
new  trial  or  rehearing;  from  an  order  reftisin^  to  change  Sie 
place  of  triaJ  ot  an  action  or  proceeding,  after  a  motion  is 
made  therefor,  in  the  cases  provided  by  law,  or  on  the  ground 
that  a  judge  is  disqualified  from  hearing  or  trying  the  same ; 
from  an  order  granting  or  dissolving  an  injunction,  and  from 
any  special  order  made  after  final  judgment' 

Sbc.  296.  To  render  an  apjjeal  effectual  for  any  purpose^ 
in  any  case,  a  written  undertaking  in  not  less  than  three  hun* 
dred  dollars  shall  be  executed  on  the  part  of  the  i^pellant,  by 
at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  agfUnst  him  on 
the  appeal ;  or  that  sum  shall  be  depoaited  with  the  clerk  with 
whom  the  judgment  or  order  was  entered,  to  abide  the  event 
of  the  appeal.  Such  undertaking  shall  be  filled,  or  auch  de- 
posit msuie  with  the  clerk,  within  five  days  after  the  notice  of 
appeal  is  filed. 

Sic.  297.  If  the  appeal  be  from  a  judgment  or  order  di- 
vecting  the  payment  of  monev,  it  shall  not  stev  the  execulion 
of  the  judgment  or  order,  unless  a  written  unoerlaking  be  ex- 
ecuted on  the  part  of  the  appellant,  by  two  or  more  snretieB^ 
atatin^  their  mace  of  resiaence  and  oceupation,  to  the  effect 
that  they  are  oound  in  double  the  amount  nara^ed  in  iixe  judg- 
ment or  order,  that  if  the  judmi«nt  or  order  appealed  fi*om,  or 
any  part  thereof,  be  affirmed^  the  appellant  shall  pay  the 
amount  directed  to  be  paid  by  the  judgment  or  order,  or  the 
ywioi  such  amount  as  to  whidb  the  judgment  or  order  shall 
De  affirmed,  if  affirmed  onlv  in  part;  and  all  draiages  and 
costs  which  shall  be  awarded  against  the  af^llant  upon  the> 
appeal. 

8x0.  298.  If  the  judgment  or  order  appealed  fix>m  direct 
the  assignment  or  delivetj  of  documents  or  personal  property^ 
tlie  execution  of  the  judgment  or  order  shall  not  be  staved  by 
appeal,  unless  the  things  required  to  be  assigned  or  deliyered 
b>e  placed  in  the  cu8to<^  of  such  officer  or  receiver  as  the  court 
msisy  appoint ;  or,  unless  an  undertaking  be  entered  into  on  the 
part  of  the  appellant,  with  at  least  two  sureties,  and  in  such 
anurant  as  the  eoart  or  judge  thereof,  or  probate  judge,  may 
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direct,  to  the  effect  that  the  appellant  will  obej  the  order  of 
&e  appellate  court  upon  the  appeal. 

Sbc.  299.  If  the  judgment  or  order  appealed  from  direct 
the  execution  of  a  conveyance  or  other  instrument,  the  execu- 
tion of  the  judgment  or  order  shall  not  be  stayed  bjr  the  appeal, 
until  the  instrument  is  executed  and  deposited  with  the  clerk 
with  whom  the  judgment  or  order  is  entered,  to  abide  the  judg- 
ment of  the  appellate  court 

Sbc.  300.  if  the  judgment  or  order  appealed  from  direct 
the  sale  or  delivery  of  possession  of  real  property,  the  execu- 
tion of  the  same  shall  not  be  stayed,  unless  a  written  under- 
taking be  executed  on  the  part  of  the  appellant,  with  two  or 
more  sureties,  to  the  effect  that  during  the  possession  of  such 
property  by  the  appellant,  he  will  not  commit  or  suffer  to  be 
committed  any  waste  thereon ;  and  that,  if  the  judgment  be 
affirmed,  he  will  pav  the  value  of  the  use  and  occupation  of 
Ihe  propertv,  from  the  time  of  the  appeal  until  the  delivery  of 
the  possession  thereof,  pursuant  to  the  judgment  or  order,  not 
exceeding  a  sum  to  be  fixed  by  the  judge  of  the  court  by  which 
the  judgment  was  rendered  or  order  made,  and  which  shall  be 
specified  in  the  undertaking.  "When  the  judgment  is  for  the 
sale  of  mortgaged  premises  and  the  payment  of  a  deficiency 
arising  upon  the  sale,  the  undertaking  shall  also  provide  for 
the  payment  of  such  deficiency. 

Sbc.  301.  Whenever  an  appeal  is  perfected,  as  provided  by 
the  preceding  sections  in  this  chapter,  it  shall  stay  all  further 
proceedings  in  the  court  below,  upon  the  judgment  or  order 
appealed  from,  or  upon  the  matter  embraced  therein ;  but  the 
court  below  may  proceed  upon  any  other  matter  included  in 
the  action,  and  not  affected  by  the  judgment  or  order  appealed 
from.  And  the  court  below  niay,  in  its  discretion,  aispense 
with  or  limit  the  security  required  b^  the  said  sections,  when 
the  appellant  is  an  executor,  administrator,  trustee,  or  other 
person  acting  in  another's  ri^ht 

Sbc.  802.  The  undertaking  prescribed  by  sections  two 
hundred  and  ninety-six,  two  hundred  and  ninety-seven,  two 
hundred  and  ninety-eight  and  three  hundred,  may  be  in  one 
instrument  or  several,  at  the  option  of  the  appellant. 

Sbc.  803«  An  undertaking  upon  an  appeal  shall  be  of  no 
effect,  unless  it  be  accompanied  by  the  afiSdavit  of  the  sureties, 
that  they  are  each  worth  the  amount  specified  therein,  over 
and  above  all  their  just  debts  and  liabilities,  exclusive  of  pro- 
pertv exempt  from  execution ;  except  where  the  judgment  ex- 
ceeds three  thousand  dollars,  and  the  undertaking  on  appeal  is 
executed  by  more  than  two  sureties,  they  may  state  in  their 
affidavit  that  they  are  severally  worth  amounts  less  than  that. 
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expressed  in  the  undertaking,  if  the  whole  amount  be  equiva- 
lent to  that  of  two  sufficient  sureties.  The  adverse  party  may, 
however,  except  to  the  sufficiency  of  the  sureties  within  j&ve 
days  after  the  filing  of  the  undertaking,  and  unless  they  or 
other  sureties  justify  before  a  judge  of  the  court  below,  or  a 
probate  judge,  or  the  county  clerk,  within  five  days  thereafter, 
upon  notice  to  the  adverse  party,  to  the  amount  stated  in 
their  affidavit,  the  appeal  shall  be  regarded  as  if  no  such 
undertaking  had  been  given ;  and  in  all  cases  where  an  under- 
taking is  required  on  appeal,  by  the  provisions  of  this  chapter 
of  this  act,  a  deposit  in  the  court  below  of  the  amount  of  the 
judgment  appealed  from,  and  three  hundred  doUara  in  ad- 
dition, shall  be  equivalent  to  filing  the  undertaking;  and  in 
all  cases,  the  undertaking  or  deposit  may  be  waived,  by  the 
written  consent  of  the  respondent 

Sbc.  804.  In  cases  not  provided  for  in  sections  two  hun- 
dred and  ninet^^-seven,  two  hundred  and  ninety-eight,  two 
hundred  and  ninety-nine,  and  three  hundred,  the  perfecting 
of  an  appeal,  by  giving  the  undertaking  and  the  justification 
of  the  sureties  thereon,  if  required,  or  making  the  deposit 
mentioned  in  section  two  hundred  and  ninetjr-six,  shall  stay 
proceedings  in  the  court  below  upon  the  judgment  or  order 
appealed  from ;  except,  that  where  it  directs  the  sale  of  perish- 
able property,  the  court  below  may  order  the  property  to  be 
sold,  and  the  proceeds  thereof  deposited,  to  aoide  the  judg- 
ment of  the  appellate  court 

Sec  805.  Appeals  in  the  supreme  court  may  be  brought 
to  a  hearing  by  either  party,  upon  a  notice  of  three  days  to 
the  opposite  party.  Before  the  argument,  each  party  shall 
furnish  to  the  other  a  copy  of  his  points,  and  authorities,  and 
file  one  copy  thereof  with  the  clerk. 

Sec  806.  When  judgment  is  rendered  upon  the  appeal, 
it  shall  be  certified  by  the  clerk  of  the  supreme  court  to  the 
clerk  with  whom  the  judgment  roll  is  filed,  or  the  order  ap- 
pealed fix>m  is  entered.  In  case  of  appeal  from  the  judgment, 
the  clerk  with  whom  the  roll  is  filed  shall  attach  the  certifi- 
cate to  the  judgment  roll,  and  enter  a  minute  of  the  judgment 
of  the  supreme  court  on  the  docket  against  the  original  entry. 
In  cases  of  appeal  frt)m  an  order,  the  clerk  shall  enter  at 
length  in  the  record  of  the  court  the  certificate  received,  and 
minute  against  the  entry  of  the  order  appealed  from  a  refer- 
ence to  the  certificate,  with  a  brief  statement  that  such  order 
had  been  affirmed,  reversed,  or  modified,  as  the  case  may  be, 
by  the  supreme  court,  on  appeal. 

10 
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CHAPTER   III. 

APPEALS  TO  THE  DISTBICT  COXTBT   PROM  THE  PROBATE  COUBT. 

Bko.  sot.    In  wbat  oMea  taken. 
808.    When  to  be  taken. 
90ft.    Hearing. 

Sbc.  807.  An  appeal  may  be  taken  from  a  probate  court 
to  the  district  court  of  the  district  in  which  the  probate  court 
is  held,  in  the  following  cases :  First.  From  an  order  or  de- 
cree admitting  a  will  to  probate,  or  refusing  the  same. 
Second.  From  an  order  setting  apart  property,  or  making  an 
allowance  for  the  widow  or  children.  Third.  From  an  order 
granting  letters  testamentary,  or  of  administration,  or  ap- 
pointing a  guardian  of  an  infant,  or  of  an  insane  person,  or 
of  a  person  incompetent  to  manage  his  own  property,  or  re- 
fusing to  grant  such  letters,  or  to  make  such  appointment,  or 
making  such  letters  or  appointment  Fourth.  From  an  order 
directing  the  sale  or  conveyance  of  real  property.  Fifth. 
From  an  order  or  decree  by  which  a  debt,  claim,  legacy,  or 
distributive  share  is  allowed,  or  payment  thereof  directed,  or 
by  which  such  allowance  or  direction  is  refused.  Sixth. 
From  an  order  made  on  the  settlement  of  an  executor,  admin- 
istrator, or  guardian.  Seventh.  And  from  any  other  final 
judgment  or  order  made  by  said  court  in  any  case,  civil  or 
criminal. 

Sec.  308.  The  appeal  shall  be  taken  within  thirty  days 
after  the  order  or  decree  appealed  from  is  entered  with  the 
clerk. 

Sec  309.  Appeals  from  the  probate  court  shall  be  brought 
to  a  hearing  at  tne  earliest  period  practicable.  For  a  failure 
to  prosecute  an  appeal,  or  unnecessary  delay  in  bringing  it  to 
a  hearinff,  the  district  court  may  order  the  appeal  to  be 
dismissed. 


CHAPTER  IV. 


APPEALS  TO  THE  BISrRICT  COURTS  FROM  JUOTIOEs'  COURTS. 

Bbo.  310.    How  taken  and  tried. 

311.    When  heard  on  statement  of  case,  new  trial,  diamiased,  Judgment. 

Sbc.  310.    Judgments  in  all  civil  cases  rendered  by  justices 


CIVIL  PBACTICSACT.  147 

may  be  reviewed  by  the  district  court.  When  the  appeal  is 
taken  on  questions  of  law  alone^  it  shall  be  heard  on  a  state- 
ment of  the  case  prepared  as  prescribed  in  title  nine  of  this 
act.  When  the  appeal  is  taken  on  questions  of  fact,  the  action 
shall  be  tried  anew  in  the  district  court,  and  either  party  may, 
on  such  trial,  demand  a  jury. 

Bbc.  811.  Upon  an  appeal  heard  upon  a  statement  of  the 
case,  the  district  court  may  review  all  orders  affecting  the 
judgment  appealed  from,  and  may  set  aside,  or  confirm,  or 
modiiy,  any  or  all  of  the  proceedings  subsequent  to  or  de- 
pendent upon  said  judgment,  and  may,  if  necessary  or  proper, 
order  a  new  trial.  For  a  failure  to  prosecute  an  appeal,  or 
unnecessary  delay  in  bringing  it  to  a  hearing,  the  district 
court,  after  notice,  may  order  the  appeal  to  be  dismissed. 


TITLE   X. 

CHAPTER  I. 

OF  WRITS  OF  EBROB. 

8bc.  312.  Judgment,  etc.,  re-examined  on  wxft  of  error. 

313.  Time  for  prosecation  of  writ,  proviio. 

314.  When  deemed  lanied. 

315.  Notice  to  defendant  in  error,  form  of. 

316.  How  lerved,  retmn  of. 

317.  TravBcript  of,  what  to  contain. 
818.  Anrigning  erron  and  filing  joinders. 

319.  Judgment,  etc.,  complained  of,  may  be  aflinned  or  reToned. 

320.  Additional  undertaking  to  pay  Judgment. 
821.  Undertaking  for  writ  of  error,  form  of. 
823.  Death  of  party  after  filing  undertaking. 

323.  Prosecution  of  writ  of  error,  reversal  of  Judgment. 

324.  Not  to  affect  title  of  property  sold. 
826.    Supreme  court,  decision  of. 

326.    Questions  of  law  on  special  verdicts,  adjourned  to  the  supreme  court. 

8bc.  812.  Every  final  judgment,  order,  or  decision  of  a 
district  court,  except  in  chancery,  may  be  re-examined  upon  a 
writ  of  error  in  the  same  court,  for  error  in  fact;  in  the  su- 
preme court,  for  error  in  law. 

Bbc.  813.  Every  suo(h  writ  shall  be  prosecuted  within  six 
months,  and  not  aner.    But  if  the  party  entitled  to  have  such 
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writ  shall  be  absent  from  the  territoiy,  and  shall  not  have  been 
personally  served  with  process,  nor  appeared  to  the  action,  or 
if  such  party  be  an  infant,  or  married  woman,  or  imprisoned, 
or  insane,  then  such  writ  may  be  prosecuted  within  two  years 
from  the  removal  of  such  disability,  and  not  after :  Provided^ 
That  the  absence  from  the  territory  shall  not  entitle  the  party 
to  a  longer  time  than  five  years ;  the  time  limited  shsul  in- 
clude the  day  on  which  the  judgment  is  rendered,  or  the 
order  or  decision  is  made,  or  on  which  the  disability  ceases. 

Sbc.  814.  A  writ  of  error  shall  be  deemed  to  have  issued 
on  the  day  on  which  the  plaintift*  in  error  shall  file  in  the 
ofiice  of  the  clerk  of  the  district  court,  where  the  record  is,  a 
written  undertaking,  executed  by  two  sureties,  to  be  approved 
by  the  clerk,  for  the  payment  of  all  the  costs  of  such  proceed- 
ing ;  and  it  shall  not  be  necessary,  in  any  stage  of  the  pro- 
ceedings, actually  to  sue  out  the  writ  of  error. 

Sec  815.  On  the  filing  of  such  undertaking,  the  clerk 
shall  issue  a  notice  to  the  defendant  in  error,  under  the  seal 
of  the  court,  specifying  the  court  in  which,  and  the  time  when 
he  is  to  appear  to  protect  his  interests ;  and  if  the  proecipe 
direct  the  writ  of  error  to  be  made  returnable  to  the  supreme 
court,  he  shall  send  thither  a  transcript  of  the  record  under 
the  seal  of  the  court ;  such  notice  may  be,  as  nearly  as  appli- 
cable, in  the  following  form : 

Territort  of  Idaho,  1 
County  of .    / 

To  C D :    You  are  hereby  notified  that 

A.  B.  has  sued  out  a  writ  of  error  from  the  supreme  court,  to 
reverse  the  decision  of  the  district  court  of  said  county,  given 

in  your  &vor  against  the  said  A.  B.  at  the term  of 

IgJL^  and  unless  you  appear  in  the  said  supreme  court  on 

the Monday  of ,  18—,  the  cause  will  be  heard  in 

your  absence. 

Witney  the  seal  of  the  district  court,  the day  of 

: >!*-* 

[Seal.]  K  F.,  Clerk. 

8bc.  816.  The  notice  may  be  served  on  the  defendant  iu 
error,  or  his  attomev  of  record,  by  any  sheriff  within  his 
county,  and  shall  be  by  delivering  him  a  copy  thereof,  or  it 
may  l>o  served  by  any  other  disinterested  person ;  and  the  re- 
turn of  the  shenft'  indorsed  thereon,  or  uie  affidavit  of  such 
otlier  di^^interested  person,  shall  be  evidence  thereof  and  if 
•ervod  ten  days  befi>re  the  return  day,  the  caoae  may  be  heard 
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at  that  term.  If  returned  not  found,  the  court  of  error  may 
make  such  order  for  the  service  or  publication  of  notice,  as 
shall  appear  most  likely,  in  the  particular  case,  to  convey 
knowledge  of  the  proceeding  to  the  defendant  in  error,  and 
may  then  proceed  as  if  the  notice  had  been  personally  served. 

Sec  817.  The  transcript  shall  contain  a  copy  of  the  writ 
and  return,  the  pleadings,  the  journal  entries  and  the  bills  of 
exception,  the  exception  and  return,  and  such  other  matters  as 
the  court  or  judge  shall  have  ordered  to  be  made  a  part  of  the 
record.  Either  party  may  have  a  certiorari  to  supply  any 
diminution  of  the  record. 

Sec.  S18.  The  court  of  error  may  affix  the  time  for  assign- 
ing errors  And  filing  joinders.  If  errors  in  law  be  assigned, 
no  joinders  shall  be  necessary ;  one  or  more  errors  in  fact  may 
be  assigned,  and  the  defendant  may  put  in  the  common  join- 
der as  a  demurrer  thereto,  or  may  traverse  or  confess,  and 
avoid  the  facts  assigned  for  error,  and  a  separate  issue  shall  be 
made  on  each. 

Sec.  819.  The  judgment  or  other  matter  complained  of, 
may  be  affirmed,  or  ma^  be  reversed  or  set  aside,  in  whole  or 
in  part,  or  may  be  modified,  or  a  different  judgment  or  order 
may  be  substituted  for  that  complained  of,  and  the  cause  may 
be  remitted  to  the  district  court  for  such  further  proceedings 
as  the  supreme  court  by  mandate  shall  direct.  Execution  may 
issue  from  the  supreme  court,  or  its  judgments  may  be  exe- 
cuted by  the  district  court,  on  a  manaate  for  that  purpose. 

Sec  820.  If  the  undertaking  for  costs  contain  an  additional 
undertaking  to  pay  the  judgment,  if  affirmed,  and  damages, 
or  anv  new  and  modified  judgment  that'may  be  given  against 
the  plaintiff  in  error,  then  all  further  proceedings,  by  way  of 
executing  the  judgment,  shall  forthwith  cease  until  the  further 
order  of  the  court  of  error.  In  such  case,  if  the  judgment  be 
affirmed  or  modified,  or  any  new  judgment  be  given  against 
the  plaintiff  in  error,  damages  may  oe  awarded  to  the  de- 
fendant in  error,  not  exceeding  ten  per  cent,  upon  the  amount 
of  the  judgment,  exclusive  of  interests  and  costs,  if  it  mani- 
festly appears  that  the  proceeding  was  without  probable  cause 
and  merely  for  delay.  And  in  cases  where  judgment  is  ren- 
dered affamst  the  plaintiff  in  error,  judgment  shall  also  be 
rendered  against  the  sureties  in  the  undertaking,  to  the  extent 
of  their  liability,  and  execution  shall  issue  against  them 
accordingly. 

Sec  821.  The  undertaking  for  a  writ  of  error  may  be  in 
the  following  form : 
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District  Court,  County  of ;  Jadgment 

at tenn,  18 — . 

We  promise  to  pay  all  costs  that  msij  be  awarded  against 

A JB on  his  writ  of  error  in  this  cause,  (and  also  the 

judgment,  if  affirmed)  and  the  damages,  or  any  new  or  modi- 
fied judgment  that  may  be  given  agamst  him.  E.  F. 

G.  H. 

Sec.  322.  If,  after  the  undertaking  be  filed,  either  party 
shall  die,  or,  being  a  single  woman,  shall  marry,  the  proper 
persons  may,  on  motion,  be  made  parties,  and  the  causes  shall 
proceed  to  judgment  • 

Sbc.  828.  Any  persons  who  may  be  a  party  or  privy  in  any 
judgment,  order,  or  decision,  may  prosecute  a  writ  of  error  to 
reverse  the  same,  and  the  reversal  shall  enure  to  the  benefit  of 
all  parties  and  privies  therein ;  and  no  other  party  or  privy 
shall  afterwards  prosecute  a  writ  of  error  for  the  same  cause. 

Sbc.  824.  The  reversal  of  a  judgment,  order  or  decision, 
shall  not  affect  the  title  of  property  sold  upon  an  execution 
issued  upon  such  jud^ent,  order  or  decision,  if  such  pro- 
pertv  be  purchased  at  tne  sale  by  a  stranger;  but  if  purchased 
by  the  Judgment  creditor,  the  plaintiff  in  error  may  bring  an 
action  for  me  recovery  thereof,  and  the  court  may  award  resti- 
tution or  render  such  other  judgment  as  justice  shall  require. 

Sbc.  825.  When  the  supreme  court  shall  be  equally  divided 
in  opinion,  the  cause  shall  stand  continued  until  all  the  judges 
are  present. 

Sbc  826.  Whenever,  on  the  trial  of  an  action  at  law,  in 
the  district  court,  it  shall  be  found  to  turn  on  important  or 
doubtful  principles  of  law,  the  court  may  direct  a  special  ver- 
dict to  be  found ;  and  i^  all  cases  the  parties  may  agree  upon 
the  facts — and  such  agreement,  in  wiiting,  signed  by  the  par- 
ties or  their  attorneys,  shall  be  made  part  of  their  record ; 
and  all  questions  of  law  arising  on  special  verdicts,  agreed 
cases,  motions  for  new  trial  and  all  others  in  any  manner 
arising  in  the  district  courts,  in  law  or  equity,  may  be  ad- 
journed into  the  supreme  court  for  decision ;  and  the  supreme 
court  may  give  judgment,  or  remand  the  cause,  or  make  any 
order  according  to  Uie  law  and  justice  of  the  case. 


OIVIL  PBACnCK  AOT.  161 

TITLE   XI. 

MISCXLLAITBOITS  PB0CKSDIN6B. 

CHAPTER  I. 

PROCEEDINGS  AGAINST  JOINT  DEBT0B8. 

Sbo.  327.  How  thoie  not  serred  may  be  boand  by  jadgment. 

328.  Sommons  to  show  cause. 

330.  Answer  and  defense. 

331.  When  defendant  denies  liability. 
832.  Issaes  fonned,  how  tried. 

Sec.  827.  When  a  judgment  is  recovered  against  one  or 
more  of  several  persons,  jointly  indebted  upon  an  obligation, 
by  proceeding  as  provided  in  section  thirty-two,  those  who 
were  not  originally  served  with  the  summons  and  did  not  ap- 
pear to  the  action,  may  be  summoned  to  show  cause  why  they 
should  not  be  bound  by  the  judgment,  in  the  same  manner 
as  thoagh  they  had  been  originally  served  with  the  summons. 

8bc.  828.  The  summons,  as  provided  in  the  last  section, 
shall  describe  the  judgment,  and  require  the  person  sum- 
moned to  show  cause  why  he  should  not  be  bound  by  it,  and 
shall  be  served  in  the  same  manner  and  returnable  within  the 
same  time  as  the  ori^nal  summ<H)B.  It  shall  not  be  necessary  * 
to  file  a  new  complaint. 

Sbo.  829.  The  summons  shall  be  accompanied  by  an  affi- 
davit of  the  plaintiff,  his  agent,  representative  or  attorney, 
that  the  judgment,  or  some  part  thereof,  remains  unsatisfied, 
and  shall  specify  the  amount  due  thereon. 

Sec.  880.  Upon  such  summons,  the  defendant  may  answer 
within  the  time  specified  therein,  denying  the  judgment,  or 
setting  up  any  defense  which  may  have  arisen  subsequently, 
or  he  may  deny  his  liability  on  the  obligation  upon  which  the 
jud^ent  was  recovered,  except  a  discharge  from  such  liability 
by  me  statute  of  limitation. 

Sec.  381.  If  the  defendant  in  his  answer  den^  the  judg- 
ment, or  set  up  any  defense  which  may  have  arisen  subse- 
quently, the  summons,  with  the  affidavit  annexed,  and  the 
answer,  shall  constitue  the  written  allegations  in  the  case ;  if 
he  deny  his  liability  on  the  obligation  upon  which  the  judg- 
ment was  recovered,  a  copy  of  the  ori^nal  complaint  and 
judgment,  the  summons,  with  the  affidavit'  annexed,  and  the 
answer,  shall  constitute  such  written  allegations. 
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Sbc.  382.  The  issue  formed  may  be  tried  as  in  other  cases ; 
bat  when  the  defendant  denies,  in  his  answer,  any  liability  on 
the  obligation  upon  which  the  judgment  was  rendered,  if  a 
verdict  be  found  against  him,  it  shall  be  for  the  amount  re» 
maining  unsatisfied  on  such  original  judgment,  with  interest 
thereon. 


CHAPTER  IL 

, 

CONFESSIOir  OP  JUDOmMfT  WITHOUT  ACTIOK. 

Brno.  833. 

May  be  entered. 

334. 

How  entered. 

335. 

To  be  filed. 

Sec.  888.  A  judgment  by  confession  may  be  entered  with- 
out action,  either  for  money  due  or  to  become  due,  or  to  secure 
any  person  against  contingent  liabilitv  on  behalf  of  the  de- 
fendant, or  both,  in  the  manner  prescribed  by  this  chapter  ot 
this  act. 

Sbc  834.  A  statement  in  writing  shall  be  made,  signed  by 
the  defendant,  and  verified  by  his  oath,  to  the  following  efiect : 
First.  It  vhall  authorize  the  entry  of  judgment  for  a  specified 
sum.  Second.  K  it  be  for  money  due  or  to  become  due,  it 
shall  state  concisely  the  fact  out  of  wluch  it  arose,  and  shall 
'  show  that  the  sum  confessed  therefor  is  justly  due  or  to  be- 
come due.  Third.  If  it  be  for  the  purpose  pf  securing  the 
plaintiif  against  a  contingent  liability,  it  shall  state  concisely 
the  facts  constituting  Ihe  liability,  and  shall  show  that  the  sum 
confessed  therefor  does  not  exceed  the  same. 

Sec  885.  The  statement  shall  be  filed  with  the  clerk  of  the 
court  in  which  the  judgment  is  to  be  entered,  who  shall  en- 
dorse upon  it,  and  enter  in  the  judgment  book,  a  judgment  of 
such  court  for  the  amount  confessed,  with  ten  dollars  costs  ; 
the  statement  and  affidavit,  with  the  judgment  endorsed,  shall 
thereupon  become  the  judgment  roll. 


CHAPTER  m. 

SUBMirnNO  A  COITTBOTEBST  WITHOUT  ACTION. 
Sio.  IS6.   How  controTer^  maj  be  tabmitted. 
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flac.  337.   Jad^ent,  how  •ntend. 
338.    How  enforced. 

Sbc.  836.  Parties  to  a  question  in  difference  which  mighl; 
he  the  subject  of  a  civil  action,  may,  without  action,  agree 
upon  a  case  containing  the  facts  upon  which  the  controversy 
depends,  and  present  a  submission  of  the  same  to  any  court 
which  would  have  jurisdiction  if  an  action  had  been  brought ; 
but  it  must  apnear,  by  affidavit,  that  the  controversy  is  real 
and  the  proceedings  in  good  faith,  to  determine  the  rights  of 
the  parties.  The  court  shall  theroupon  hear  and  determine 
the  case,  and  render  judgment  thereon,  as  if  an  action  were 
depending. 

Sbc.  837.  Judgment  shall  be  entered  in  the  judgment 
book,  as  in  other  cases,  but  without  costs,  for  any  proceeding 
prior  to  the  trial.  The  case,  the  submission,  and  a  copy  of  the 
judgment,  shall  constitute  the  judgment  roll. 

Sbc.  888.  The  judgment  may  be  enforced  in  the  same  man- 
ner as  if  it  had  been  rendered  in  an  action,  and  shall  be  in  the 
same  manner  subject  to  appeal. 


CHAPTER  IV. 

OF   ARBITRATIONS. 


Sio.  339.  What  may  be  sabmltted. 

340.  How  BnbmiMlon  made,  revocation  of,  award,  how  enforced. 

342.  Power  of  arbitrators. 

343.  Proceedings  of  arbitrators. 
844.  Award,  how  made,  effect  of. 
346.  In  what  case  vacated. 

346.  In  what  case  modified. 

347.  Appeal. 

348.  Submission  revoked,  amonnt  recoverable. 

Seo.  839.  Persons  capable  of  contracting  may  submit  to 
arbitration  any  controversy  which  might  be  the  subject  of  a 
civil  action  between  them^  except  a  question  of  title  to  real 
property  in  fee  or  for  life.  This  qualification  shall  not  include 
questions  relating  merely  to  the  partition  or  boundaries  of  real 
projperty. 

OBG.  840.  The  submission  to  arbitration  shall  be  in  writing, 
and  may  be  to  one  or  more  persons. 

Bsc.  841.    It  maybe  stipulated  in.  the  submission,  that  it 
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be  entered  as  an  order  of  the  district  court,  for  which  purpose 
it  shall  be  filed  with  the  clerk  of  such  court  in  Ae  district 
where  the  parties,  or  one  of  them  reside.  The  clerk  shall  there- 
upon enter  in  his  register  of  actions  a  note  of  submission,  witli 
the  names  of  the  parties,  the  names  of  the  arbitrators,  the  date 
of  the  submission,  when  filed,  and  the  time  limited  by  the 
submission,  if  any,  within  which  the  award  shall  be  made. 
When  so  entered,  the  submission  shall  not  be  revoked  except 
by  the  consent  of  both  parties*  The  arbitrators  may  be  com- 
pelled by  the  court  to  make  an  award,  and  the  award  may  be 
enforced  by  the  court,  in  the  same  manner  as  a  judgment.  If 
the  submission  be  not  made  an  order  of  the  court,  it  may  be 
revoked  at  any  time  before  the  award  is  made. 

Beg.  842.  Arbitrators  shall  have  power  to  appoint  a  time 
and  place  for  hearing,  to  adjourn  from  time  to  time,  to  admin- 
ister oaths  to  witnesses,  to  near  the  allegations  and  evidence 
of  the  parties,  and  to  make  an  award  thereon. 

Seo.  843.  All  the  arbitrators  shall  meet  and  act  together 
during  the  investigation  ;  but  when  met,  a  mtyority  may  de- 
termine any  question.  Before  actings,  they  shall  be  sworn  be- 
fore an  omcer  authorized  to  administer  oaths,  faithfully  and 
fairly  to  hear  and  examine  the  allegations  and  evidence  of  the 
parties  in  relation  to  the  matters  in  controversy,  and  to  make 
a  just  award  according  to  their  understanding. 

Sec  844.  The  award  shall  be  in  writing,  and  signed  by  the 
arbitrators,  or  a  majority  of  them,  and  dehvered  to  the  parties. 
When  the  submission  is  made  an  order  of  the  court,  the  award 
shall  be  filed  with  the  clerk,  and  a  note  thereof  made  in  his 
register.  After  the  expiration  of  five  days  from  the  filling  of 
the  award,  upon  the  application  of  a  party,  and  on  filing  an 
affidavit,  showing  that  notice  of  filing  the  award  has  been 
served  on  the  adverse  party  or  his  attorney,  at  least  four  days 
prior  to  such  application,  and  that  no  order  staying  the  entry 
of  judgment  has  been  served,  the  award  shall  be  entered  by 
the  clerk  in  the  judgment  book,  and  shall  thereupon  have  the 
eftect  of  a  judgment. 

Sec.  845.  The  court  on  motion,  may  vacate  the  award 
upon  either  of  the  following  grounds,  and  may  order  a  new 
hearing  before  the  same  arbitrators,  or  not,  in  its  discretion : 
First.  That  it  was  procured  by  corruption  or  fraud.  Second. 
That  the  arbitrators  were  guilty  of  misconduct,  or  committed 
^ross  error  in  refusing,  on  cause  shown,  to  postpone  the  hear- 
ing, or  refusing  to  hear  pertinent  evidence,  or  otherwise  acted 
imjjroperlv,  in  a  manner  in  which  the  rights  of  the  party  were 
prejudicea.  Third.  That  the  arbitrators  exceeded  their  powers 
in  making  their  award ;  or,  that  they  refused,   or  impro- 
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perly  omitted  to  consider  a  part  of  the  matter  submitted  to 
them ;  or,  that  the  award  is  indefinite,  or  cannot  be  performed. 

Seo.  846.  The  court  ma^r,  on  motion,  modify  or  correct  the 
award,  where  it  appears :  First  That  there  was  a  miscalcula- 
tion in  figures,  upon  which  it  was  made,  or  that  there  is  amis- 
take  in  toe  description  of  some  person  or  property  therein. 
Second.  When  a  part  of  the  award  is  upon  matters  not  sub- 
mitted, which  can  be  separated  from  other  parts,  and  does  not 
affect  the  decision  on  the  matter  submitted.  Third.  When 
the  award,  though  imperfect  in  form,  could  have  been  amended 
if  it  had  been  a  vereict,  or  the  imperfection  disregarded. 

Sec.  847.  The  dcision  upon  the  motion  shall  be  subject  to 
appeal  or  writ  of  error,  in  the  same  manner  as  an  order  which 
is  subject  to  appeal  or  writ  of  error  in  civil  actions;  but  the 
judgment  entered  before  a  motion  is  made  shall  not  be  subject 
to  appeal  or  writ  of  error. 

Sec.  848  If  a  submission  to  arbitration  be  revoked,  and 
an  action  be  brought  therefor,  the  amount  to  be  recovered 
shall  only  be  the  costs  and  damages  sustained  in  preparing  for 
and  attending  the  arbitration. 


CHAPTER  V. 

OFFEB  OF  THE  DEFENDAKT  TO  COMPROMISB  THE  WHOLE  OB  A  PART  OF  AK  ACTION. 

Sec.  849.  The  defendants  may,  at  any  time  before  the  trial 
or  judgment,  serve  upon  the  plaintiff  an  off^r  to  allow  judg- 
ment to  be  taken  agaiust  him  for  the  sum  or  property,  or  to 
the  effect  therein  specified.  If  the  plaintiff  accept  the  offer,  and 
give  notice  thereof  within  five  days  he  may  file  the  summons, 
complaint,  and  offer,  with  an  affidavit  of  notice  of  acceptance, 
and  the  clerk  shall  enter  judgment  accordingly.  If  the  notice 
of  acceptance  be  not  given,  the  offer  shall  oe  deemed  with- 
drawn, and  shall  not  be  ^ven  in  evidence ;  and  if  the  ^plaintiff 
fail  to  recover  a  more  favorable  judgment,  he  shall  not  re- 
cover costs,  but  shall  pay  the  defendant's  costs  from  the  time 
of  the  offer. 
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TITLE  XII. 

or  WDNKSSIS  AND  THEQt  MANNEB  OF  OBTAQTINa  KTIDBMCI. 

CHAPTER  I. 

I 

OF  WITNESSES. 

Beo,  350.  Religions  belief  net  to  dieqnality,  interest  when  to  disqualify. 

351.  Test  of. 

352.  Who  shall  not  be  witnesses. 

353.  Husband  and  wife  cannot  be  witnesses  against  each  other. 
854.  Attorney  not  to  disclose  oommanication  of  client. 

856.  Clergyman  not  to  disclose  confession. 

856.  Pliysician  not  to  disclose  fnibrmation  gfren  by  patient. 

357.  Public  officers  not  to  disclose,  etc. 

858.  Judge  or  Juror  may  be  witness. 

859.  Inteipreters. 

Sbc.  350.  All  persons,  without  exception,  otherwise  than 
as  specified  in  this  chapter  of  this  act,  may  be  witnesses  in 
any  action  or  proceeding.  No  person  offered  as  a  witness 
shall  be  excluded  on  account  of  his  opinions  on  matters  of  re- 
ligious belief,  nor  shall  any  person  be  excluded  on  account  of 
his  interest  in  the  event  of  the  action  or  proceedings,  except 
in  the  following  cases :  First  When  he  is  a  party  to  the  ac- 
tion or  proceeding,  or  the  action  or  proceeding  is  prosecuted 
or  defended  for  his  immediate  benefit  Second.  When  his 
interest  is  a  present,  certain,  and  vested  interest 

Sec.  851.  The  true  test  of  the  interest  of  a  person,  which 
shall  render  him  incompetent  as  a  witness,  shall  be,  that  he 
will  gain  or  lose  by  the  direct  legal  operation  and  effect  of  the 
judgment,  or  that  the  record  of  the  judgment,  will  be  legal 
evidence  for  or  against  him  in  some  other  action ;  but  nothing 
in  this  or  the  last  section,  shall  prevent  a  party  calling  as  a 
witness  the  adverse  party  to  the  action,  or  a  person  whose  in- 
terest is  adverse,  nor  a  party  being  a  witness  m  the  case  men- 
tioned in  section  three  hundred  and  eightyr. 

Sbc.  852.  The  following  persons  shall  not  be  witnesses : 
First.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination.  Second.  Children  under  ten 
years  of  age,  who,  in  the  opinion  of  the  court,  appear  incapable 
of  receiving  just  impressions  of  the  fitcts  respecting  which 
they  are  examined,  or  of  relating  them  truly.  .  Third.  China- 
men or  persons,  having  one-half  or  more  of  China  blood ; 
Indians,  or  persons  having  one-half  or  more  of  Indian  blood. 
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and  ne^oes,  or  persons  having  one-half  or  more  of  negro 
blood,  m  an  action  or  proceeding  to  which  a  white  person  is  a 
partj^.  Fourth.  Persons  against  whom  judgment  has  been 
rendered  upon  a  conviction  for  felony,  unless  pardoned  by  the 
governor,  or  such  judgiiient  has  been  reversed  on  appeal. 

Sec  353.  A  husband  shall  not  be  a  witness  for  or  against 
his  wife,  nor  a  wife  a  witness  for  or  against  her  husband ;  nor 
can  either,  during  the  marriage  or  after,  be,  without  the  con- 
sent of  the  other,  examined  as  to  any  communication  made  by 
one  to  the  other,  during  the  marnage.  But  this  exception 
shall  not  apply  to  an  action  or  proceeding  by  one  against  the 
other. 

Sec.  854.  An  attorney  or  counsellor  shall  not,  without  the 
consent  of  his  client,  be  examined  as  a  witness  to  any  com- 
munication made  by  the  client  to  him,  or  his  advice  given 
thereon  in  the  course  of  professional  employment. 

Sec  355.  A  clergyman  or  priest  shall  not,  without  the 
consent  of  the  person  making  the  confession,  be  examined  as 
a  witness  as  to  any  confession  made  to  him  in  his  professional 
character,  in  the  course  of  discipline  enjoined  by  the  church 
to  which  he  belongs. 

Sec  366.  A  licensed  physician  or  surgeon  shall  not,  without 
the  consent  of  his  patient,  oe  examined  as  a  witness  as  to  any 
information  acquired  in  attending  the  patient,  which  was 
necessary  to  enable  him  to  prescribe  or  act  for  the  patient 

Sec  867.  A  public  oflBcer  shall  not  be  examined  as  a  wit- 
ness as  to  communications  made  to  him  in  official  confidence, 
when  the  public  interest  would  suffer  by  the  disclosure. 

Sec.  358.  The  judge  himself,  or  any  juror  may  be  called  as 
a  witness  by  either  party ;  but  in  such  case  it  shall  be  in  the 
discretion  of  the  court  or  judge  to  order  the  trial  to  be  post- 
poned or  suspended,  and  to  take  place  before  another  judge 
and  jury. 

Sec  859.  When  a  witness  does  not  understand  and  speak 
the  English  langui^e,  an  interpreter  shall  be  sworn  to  interpret 
for  him. 


CHAPTER  11. 


ximrEB  OF  coMPXUJiro  the  attekdakcb  of  witkessxs,  akd  their  bights 

AND  DUTIES. 
Sbo.  360.    SnbpoenA,  duces  tecumt  when  not  required  to  attend. 
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Bao.  361.  Babpodoa,  how  isned  and  how  8erT«d. 

364.  Person  preieni  neod  not  be  labpoened. 

365.  Duty  of  witnen. 

366.  What  qnestiona  witness  must  answer. 
368.  Penalty  for  disobedience  to  snbpoena.    . 

869.  Failnre  to  attend  may  be  arrested. 

870.  Confinement  in  Jafl,  testimony,  how  taken. 
373.    Witness  exonerated  from  arrest. 

874.    Liability  of  officer  making  arrest. 

Seo.  860.  A  snbpoena  may  require  not  onl^  tbe  attendance 
of  the  person  to  whom  it  is  directed,  at  a  particular  time  and 
place,  to  testify  as  a  witness,  but  may  also  require  him  to  bring 
any  books,  documents  or  other  things  under  his  control,  to  be 
used  as  evidence.  No  person  shall  be  required  to  attend  as  a 
witness  before  an^  cocu*t,  judge,  justice,  or  any  other  officer 
out  of  the  county  m  whidi  he  resides,  unless  the  distance  be 
less  than  thirty  miles  firom  his  place  of  residence  to  the  place 
of  trial. 

Sbc  86L  The  subpoBua  shall  be  issued  as  follows :  First 
To  require  attendance  before  a  court,  or  at  trial  of  an  issue 
therein ;  it  shall  be  issued  in  the  name  and  under  the  seal  of 
the  court  before  which  the  attendance  is  required,  or  in  which 
the  issue  is  pending.  Second.  To  require  attendance  out  of 
court,  before  a  judge,  justice  or  any  other  officer  authorized  to 
administer  oaths  or  take  testimony  in  any  matter,  under  the 
laws  of  this  territory,  it  shall  be  issued  by  the  judge,  justice  or 
other  officer  before  whom  the  attendance  is  required.  Third. 
To  require  attenandance  before  a  commissioner  appointed  to 
take  testimony  by  a  court  of  any  other  state,  territoiy  or 
county,  it  may  be  issued  by  any  judge  or  justice  of  the  peace, 
in  places  within  their  respective  jurisdictions,  with  like  power 
to  enforce  attendance,  and  upon  certificate  of  contumacy  to 
said  court,  to  punish  for  contempt  of  their  process,  as  such 
judge  or  justice  could  exercise  u  the  subpoena  directed  the 
attendance  of  the  witness  before  their  ^urts  in  a  matter 
pending  therein. 

Sbo.  362.  The  service  of  a  subpoena  shall  be  made  by  de- 
livering a  copy  thereof  to  the  v^itness,  or  by  leaving  such  copy 
with  some  suitable  person  at  the  place  of  his  abode,  giving  or 
offering  to  him  at  the  same  time,  if  demanded  by  him,  the  fees 
to  which  he  is  entitled  for  travel  to  and  from  the  place  desig- 
nated, and  one  day's  attendance  there.  Such  service  may  be 
made  by  any  white  male  person  over  eighteen  years  of  age ; 
but  when  made  by  any  other  person  than  an  officer  authorized 
to  serve  process,  it  shall  be  proved  by  the  affidavit  of  the  per- 
son makmg  it. 
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Ssa  868.  If  a  witneBS  be  concealed  in  a  building  or  veBBel^ 
so  as  to  prevent  the  service  of  a  Bubposna  upon  him,  any  court 
(N-  jud^e  or  any  officer  issuing  the  subpoena  may,  upon  proof 
by  affidavit  of  the  concealment,  and  of  the  materiality  of  the 
witness,  make  an  order  that  the  sherifi*of  the  county  serve  the 
subpcena,  and  the  sheriff  shall  serve  it  accordingly,  and  for 
that  purpose  may  break  into  the  building  or  vessel  where  tiie 
witness  is  concealed. 

Seo.  864.  A  person  present  in  court,  or  before  a  judicial 
officer,  may  be  required  to  testify,  in  the  same  manner  as  if  he 
were  in  attendance  upon  a  subpoena  issued  by  such  court  or 
officer. 

Sso.  865.  It  shall  be  the  duty  of  a  witness,  duly  served 
with  a  subpcena,  to  attend  at  the  time  appointed,  with  any 
papers  under  his  control  required  by  tiie  subpoena,  to  answer 
all  pertinent  and  legal  questions,  and,  unless  sooner  discharged, 
to  remain  until  the  testimony  is  closed. 

Ssc.  866.  A  wituess  shall  answer  questions  legaljand  per- 
tinent to  the  matter  in  issue,  though  his  anawers  may  establish 
a  claim  against  himself;  but  he  need  not  ffive  answer  which 
shall  have  a  tendency  to  subject  him  to  punishment  for  a  felony^ 
nor  need  he  give  answer  which  shall  have  a  direct  tendency  to 
degrade  his  cnaraoter,  unless  it  be  to  the  very  fact  in  issue,  or 
to  a  fact  from  which  the  fact  in  issue  would  be  presumed ;  but 
a  witness  shall  answer  as  to  the  fact  of  his  previous  conviction 
for  felony. 

Sbo.  867.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
flwom,  or  to  answer  as  a  witness,  or  to  sabscribe  an  affidavit  or 
deposition  when  required,  may  be  punished  as  a  contempt  by 
the  court,  or  officer  issuing  the  subpoena,  or  requiring  the  wit- 
ness to  be  sworn  ;  and  if  the  witness  be  a  party,  his  complaint 
may  be  dismissed,  or  his  answer  stricken  out. 

Sso.  868.  A  witness  disobeying  a  subpoena,  shall  also  forfeit 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars,  and  all 
damans  whi(m  he  may  sustain  by  the  failure  of  the  witness  to 
attend ;  which  forfeiture  and  damage  may  be  recovered  in  a 
civil  action. 

8ec.  869. .  In  case  of  failure  of  a  witness  to  attend,  the  court 
or  officer  issuing  the  subpoena,  upon  proof  of  the  service 
thereof,  and  of  tne  failure  of  the  witness,  may  issue  a  warrant 
to  the  sheriff  of  the  county  to  arrest  the  witness  and  briuff 
him  before  the  court  or  officer  where  his  attendance  is  re^uirecL 

Sec.  870.  If  the  witness  be  a  prisoner,  confined  m  jail 
or  prison  within  this  territory,  for  any  other  cause  than  a 
sentence  for  felony,  an  order  for  his  examination  in  the  prison 
upon  deposition,  or  for  his  temporary  removal  and  production 
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before  a  court  or  offier  for  the  purpose  of  being  orally  examined, 
may  be  made  as  follows :  First.  By  the  court  itself,  in  which 
the  action  or  special  proceeding  is  pending.  Second.  By  a 
judge  of  the  supreme  court,  district  court,  or  probate  judge  of 
the  county  where  the  action  or  proceeding  is  pending,  if  before 
a  judge  or  other  person  out  of  court. 

Sec.  371.  Such  order  can  only  be  made  upon  affidavit, 
showing  the  nature  of  the  action  or  proceeding,  the  testimony 
expected  from  the  witness,  and  its  materiality. 

Sec.  372.  If  the  witness  be  imprisoned  in  the  county  where 
the  action  or  proceeding  is  pending,  and  for  a  cause  other  than 
a  sentence  for  a  felony,  his  production  may  be  required.  In 
all  other  cases^  his  examination,  when  allowed,  shall  be  taken 
upon  deposition. 

Sec  373.  Every  person  who  has  been  in  good  faith  served 
with  a  subpoena  to  attend  as  a  witness  before  a  court,  judge, 
commissioner,  referee  or  other  person,  in  a  cause  where  me 
disobedience  of  the  witness  may  be  punished  as  a  contempt, 
shall  be  exonerated  from  arrest,  in  a  civil  action,  while  going 
to  the  place  of  attendance,  necessarily  remaining  there,  ana 
returning  therefrom. 

Sec  874.  The  arrest  of  a  witness,  contrary  to  the  last  sec- 
tion, shall  be  void;  but  an  officer  shall  not  oe  liable  to  the 
party  for  making  the  arrest,  in  ignorance  of  the  facts  creating 
the  exoneration,  but  shall  be  liable  for  any  subsequent  deten- 
tion of  the  party,  if  such  party  claim  the  exemption,  and  make 
an  affidavit  stating :  First.  That  he  has  been  served  with  a 
subpoena  to  attend  as  a  witness  before  a  court,  officer  or  other 
person ;  specifying  the  same,  the  place  of  attendance,  and  the 
action  or  proceeding  in  which  the  subpoena  was  issued. 
Second.  That  he  has  not  been  thus  served  by  his  own  ;pro- 
curement  with  the  intention  of  avoiding  an  arrest.  Third. 
That  he  is,  at  the  time,  goin^  to  the  place  of  attendance,  or 
returning  therefrom,  or  remaining  there  in  obedience  to  the 
subpoena.  The  affidavit  may  be  taken  by  the  officer,  and  shall 
exonerate  him  from  liability  fop^  discharging  the  witness  when 
arrested. 


CHAPTER  III. 

OP  THE  EXAMINATION  OP  PABTIBS  TO  AN  ACHON  OR  PROCEEDING,  AND  OP  TJSBr 

SONS  FOR  WHOSE  IMMEDIATE  BENEFIT  SUCH    ACTION  OR  PROCEEDING 

IS  PROSECUTED  OR  DEFENDED. 

Bac.  376.    Dtecovery  under  otth,  how  had. 


CIVIL  PRACTICE  ACT.  161 

Sec.  376.  Party  may  be  examined  at  instance  of  advene  party. 

877.  May  be  rebutted. 

378.  Party  refusing  to  testify  judgment  go  against  him. 

379.  Examination  of  witness  in  his  own  behalf. 

380.  When  parties  may  be  witness  hi  own  behalf. 

Sec.  375.  No  action  to  obtain  a  discovery  under  oath,  in 
aid  of  the  prosecution  or  defence  of  another  action  or  proceed- 
ing, shall  be  allowed,  nor  shall  any  examination  of  a  party  be 
hm  on  behalf  the  adverse  party,  except  in  the  manner  provided 
in  this  act. 

Sec.  876.  A*  party  to  an  action  or  proceeding  may  be 
examined  as  a  witness,  at  the  instance  of  the  adverse  party  or 
of  any  one  of  several  adverse  parties  ;  and  for  that  purpose 
may  be  compelled,  in  the  same  manner  and  subject  to  the 
same  rule  of  examination,  as  any  other  witness,  to  testify  at  the 
trial,  and  he  may  be  examined  on  a  commission. 

Sec  877.  The  examination  of  a  party  thus  taken  may  be 
rebutted  by  adverse  testimony. 

Sec  878.  If  a  party  refuse  to  attend  and  testify  at  the  trial 
or  to  give  his  deposition  before  trial,  or  upon  a  commission, 
when  required,  his  complaint,  answer  or  reply  maybe  stricken 
out  and  judgment  taken  against  him  ;  and  he  may  be,  also,  ][n 
the  discretion  of  the  court,  proceeded  against  as  in  other  cases 
for  contempt. 

Sec  879.  A  party  examined  by  an  adverse  party,  as  in  this 
chapter  provided,  may  be  examined  on  his  own  behalf  in 
respect  to  any  matter  pertinent  to  the  issue  ;  but  if  he  testify 
to  any  new  matter,  not  responsive  to  the  inquiries  put  to  him 
by  the  adverse  party,  or  necessary  to  explain  or  qualify  his 
answer  thereto,'  or  dissharge,  when  his  answer  would  charge 
himself,  such  adverse  party  may  ofter  himself  as  a  witness  on 
his  own  behalf,  in  respect  to  such  new  matter,  and  shall  be  so 
received.  • 

Sec  880.  A  person  for  whose  immediate  benefit  the  action 
is  prosecuted  or  defended,  though  not  a  party  to  the  action, 
may  be  examined  as  a  witness,  in  the  same  manner  and  sub- 
ject to  the  same  rules  of  examination,  as  if  he  were  named  as 
a  party. 

Sec  881.  Parties  may  be  witnesses  on  their  own  behalf, 
when  the  action  is  brought  for  the  settlement  of  or  in  relation 
to  the  business  and  accounts  of  a  co-partnership  then  existing, 
or  which  had  previously  existed  between  them,  to  prove 
vouchers  or  items  of  account  under  one  hundred  dollars. 

11 
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CHAPTER  IV. 

ON   AFFIDAVrrS. 

Sic.  382.  How  taken. 

383.  In  another  state  or  territory. 

384.  In  a  foreign  country. 

385.  How  certified  when  taken  ont  of  tenitoty. 

Sec.  382.  An  aflSidavit  to  be  used  before  any  court,  judge,  or 
officer  of  this  territory,  may  be  taken  before  any  judge  or  clerk 
of  any  court,  or  any  justice  of  the  peace  or  notary  public  in 
this  territory. 

Sec.  383.  An  affidavit  in  another  state  or  territory  of  the 
United  States,  to  be  used  in  this  territory,  shall  be  taken  before 
a  commissioner  appointed  by  the  governor  of  this  territory  to 
take  affidavits  and  depositions  in  such  other  state  or  territory, 
or  before  the  judge  of  a  court  of  record  having  a  seal. 

Sec.  384.  An  affidavit  taken  in  a  foreign  country,  to  be 
used  in  this  territory,  shall  be  taken  before  an  embassador, 
minister,  or  consul  of  the  United  States,  or  before  any  judge 
of  a  court  of  record,  having  a  seal,  in  such  foreign  country. 

Sec.  385.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  state  or  territory,  or  a  foreign  country,  the 
genuineness  of  the  signature  of  the  judge,  the  existence 
of  the  court,  and  the  fact  that  such  judge  is  a  member  thereof, 
shall  be  certified  by  the  clerk  of  the  court  under  the  seal 
thereof. 


CHAPTER  V. 

DSPOSmONS  TAXSK  IK  THIS  TERRITORT. 

Sec.  386.    In  what  cases  may  be  taken,  and  how. 

388.  Manner  of  examination,  and  trannniflsioii. 

389.  May  be  uaed  by  either  party. 

Sec.  386.  The  testimony  of  a  witness  of  this  territory  may 
be  taken  by  deposition  in  an  action,  at  any  time  after  tne 
service  of  the  summons  or  the  appearance  of  the  defendant ; 
and  in  a  special  proceeding,  after  a  question  of  &ct  has  arisen 


OnriL  PRACTICE  ACT.  168 

therein,  in  the  following  cases :  First,  When  the  witness  is 
a  party  to  the  action  or  proceeding,  or  a  person  for  whose  im- 
mediate benefit  the  action  or  proceeding  is  prosecuted  or  de- 
fended. Second.  When  the  witness  resides  out  of  the  county 
in  which  his  testimony  is  to  be  used.  Third.  When  the  wit- 
ness is  about  to  leave  the  county  where  the  action  is  to  be  tried, 
and  will  probably  countinue  absent  when  the  testimony  is 
required.  Fourth.  When  the  witness,  otherwise  liable  to 
attend  the  trial,  is  nevertheless  too  infirm  to  attend. 

Sec  887.  Either  party  may  have  the  deposition  taken  of  a 
witness  in  this  territory,  before  any  judge  or  clerk,  or  any 
justice  of  the  peace,  or  notary  public  in  this  territory,  on 
serving  upon  the  adverse  party  previous  notice  of  the  time 
and  place  of  exammation,  together  with  a  copy  of  affidavit, 
showing  that  the  case  is  one  mentioned  in  the  last  section,  at 
any  time  after  the  service  of  summons,  or  the  appearance  of 
defendant,  or  during  the  forty  days  immediately  after  the 
service  of  the  summons  by  publication  has  been  completed, 
and  at  any  thereafter,  when  the  defendant  has  not  appeared, 
the  notice  required  by  this  section  may  be  served  on  the  clerk 
of  the  court  where  the  action  is  pending.  Such  notice  shall 
be  at  least  five  days,  in  addition,  one  day  for  every  twenty-five 
miles  of  the  distance  of  the  place  of  examination  from  the 
residence  of  the  person  to  whom  the  notice  is  given,  unless  for 
a  cause  shown,  a  jud^e,  by  order,  prescribe  a  shorter  time. 
When  a  shorter  time  is  prescribed,  a  copy  of  the  order  shall 
be  served  with  the  notice. 

Sbo.  888.    Either  party  may  attend  such  examination,  and 

Sut  such  questions,  direct  and  cross,  as  may  be  proper.  The 
eposition,  when  completed,  shall  be  careftilly  read  to  the 
witness,  and  corrected  by  him  in  any  particular,  if  desired ; 
it  shall  then  be  subscribed  by  the  witness,  certified  by  the 
judge  or  officer  taking  the  deposition,  enclosed  in  an  envelope 
or  wrapper,  sealed,  and  directed  to  l^e  clerk  of  the  court  m 
which  the  action  is  pending,  or  to  such  person  as  the  parties 
in  writing  may  agree  upon,  and  either  delivered  by  the  judge 
or  officer  to  the  clerk  or  such  person,  or  transmitted  through 
the  mail,  or  by  some  safe  private  opportunity ;  and  thereupon 
such  deposition  may  be  used  by  eimer  party  upon  the  trial  or 
other  proceeding,  against  any  party  giving  or  receiving  the 
notice,  subject  to  all  legal  exceptions.  But  if  the  parties 
attend  at  the  examination,  no  oDJection  to  the  form  of  an 
interrogatory  shall  be  made  at  the  trial,  unless  the  same  was 
stated  at  the  time  of  the  examination.  If  the  deposition  be 
taken  by  reason  of  the  absence  or  intended  absence  from  the 
county  of  the  witness,  or  because  he  is  too  infirm  to  attend, 
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proof  by  affidavit  or  oral  testimony  shall  be  made  at  the  trial, 
that  the  witness  continues  absent,  or  infirm,  to  the  best  of  the 
deponent's  knowledge  or  belief.  The  deposition  thus  taken 
may  be  also  read  in  case  of  the  death  of  the  witness. 

Sbc.  389,  When  a  deposition  has  been  once  taken,  it  may 
be  read  in  any  stage  of  the  same  action  or  proceeding  by  either 
party,  and  shall  men  be  deemed  the  evidence  of  tiie  pai'ty 
reading  it. 


CHAPTER  VL 

OP  DEPOSITIONS  TAKEN  OCT  OP  THIS  TERRITORT. 

Bec.  390.  When  may  be,  and  how  taken. 

391.  Settling  interrogetories. 

393.  Commisflion,  what  to  contain. 

394.  Postponement  of  trial  for  non-return  of. 

Sec  890.  The  testimony  of  a  witness  out  of  the  territory  may 
be  taken  by  deposition  in  an  action  at  any  time  after  the  ser- 
vice of  the  summons  or  the  appearance  of  the  defendant;  and 
in  a  special  proceeding,  at  any  time  after  a  question  of  fact 
has  arisen  therein. 

Sec.  891.  The  depositi  )n  of  a  witness  out  of  this  territory 
shall  be  taken  upon  commission  issued  from  the  court,  under 
the  seal  of  the  court,  upon  an  order  of  the  judge,  or  court,  or 

S rebate  judge,  on  the  application  of  either  party,  upon  five 
ays  previous  notice  to  'the  other.  It  shall  be  issued  to  the 
person  agreed  upon  by  the  parties,  or  if  they  do  not  agree,  to 
any  judge  or  justice  of  the  peace  selected  by  the  officer  grant- 
ing the  commission,  or  to  a  commissioner  appointed  by  the 
governor  of  this  territory  to  take  affidavits  and  depositions  in 
other  states. 

Sec  892.  Such  proper  interrogatories,  direct  and  cross,  as 
the  respective  parties  may  prepare,  to  be  settled,  if  the  parties 
disagree  as  to  their  form,  by  me  judge  or  officer  granting  the 
order  for  the  commission,  at  a  day  fiSed  in  the  order,  may  be 
annexed  to  the  commission  ;  or,  when  the  parties  agree  to  that 
mode,  the  examination  may  be  without  written  interrogatories. 
Sbc  898.  The  commission  shall  authorize  the  commissioner 
to  administer  an  oath  to  the  witness,  and  to  take  his  deposition 
in  answer  to  the  interrogatories,  or  when  the  examination  is 
to  be  without  interrogatories,  in  respect  to  the  question  in 
dispute ;  and  to  certify  the  deposition  to  the  court,  in  a  sealed 
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envelope,  directed  to  the  clerk,  or  other  person  designated  or 
agreed  upon,  and  forward  to  him  by  mail  or  other  usual  chan- 
nel of  conveyance. 

Sec.  894.  A  trial,  or  other  proceeding,  shall  not  be  post- 
poned by  reason  of  a  commission  not  returned,  except  upon 
evidence,  satisfactory  to  the  court,  that  the  testimony  of  the 
witness  is  necessary,  and  that  proper  dilligence  has  been  used 
to  obtain  it. 


CHAPTER  VII. 

OF  PROCESDIKGS  TO  PERPETUATE  TESTIMONY. 

Sic.  395.  Testimony,  how  perpetaated. 

396.  Manner  of  proceeding. 

398.  Examination  and  depoiition. 

399.  Affidavit,  effect  of. 

iOO.    Deposition,  when  to  be  used  as  evidence. 

Sbc.  395.  The  testimony  of  a  witness  may  be  taken  and 
perpetuated  as  provided  in  this  chapter  of  this  act. 

8bc.  396.  The  applicant  shall  produce  to  a  district  judge, 
or  to  a  probate  judge,  an  affidavit  stating :  First.  That  the 
applicant  expects  to  be  a  party  to  an  action  in  a  court  of  this 
territory,  and  in  such  case,  the  name  or  names  of  the  person 
or  persons  whom  he  expects  will  be  adverse  parties ;  or,  Second. 
That  the  proof  of  some  fact  or  facts  is  necessary  to  perfect  the 
title  to  property  in  which  he  is  interested,  or  to  establish  mar- 
riage descent,  heirship,  or  any  other  matter  which  may  hereafter 
become  material  to  establish,  though  no  suit  may  at  the  time 
be  anticipated,  or  if  anticipated,  he  may  not  know  the  parties 
to  the  suit ;  and.  Third.  The  name  or  names  of  the  witness 
or  witnesses  to  be  examined  at  his  or  their  place  of  residence 
and  a  general  outline  of  the  facts  expected  to  be  proved.  The 
judge  to  whom  such  petition  is  presented  shall  make  an  order 
allowing  the  examination  and  prescribing  the  notice  to  be 
given,  which  notice,  if  the  parties  are  known  and  reside  in  this 
territory,  shall  be  personally  served  on  them ;  and  if  unknown, 
such  notice  shall  be  servea  on  the  clerk  of  the  county  where 
the  property  to  be  aftected  by  such  evidence  is  situated,  and  a 
notice  thereof  published  in  some  newspaper  to  be  designated 
by  the  judge  making  the  order. 

Bkc.  89f.    Upon  proof  of  service  of  the  notice,  as  provided 
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in  the  last  eectian,  it  shall  be  the  duty  of  the  judge  before  whom 
the  depositions  are  ordered  to  be  taken,  to  proceed  to  take  the 
depositions  of  the  witnesses  named  in  such  petition,  upon  the 
fiicts  therein  set  forth ;  and  the  taking  of  the  same  may  be 
continued  from  time  to  time,  in  the  discretion  of  the  jud^e. 

8ec.  898.  The  examination  shall  be  by  question  and  an- 
swer,  unless  the  parties  otherwise  agree.  The  deposition, 
when  taken,  shall  be  carefully  read  to,  and  subscribed  by  the 
witness,  then  certified  by  the  judge,  and  immediately  there- 
after filed  in  the  ofBce  of  the  clerk  of  the  district  court  of  the 
county  where  the  same  was  taken ;  together  with  the  order 
for  the  examination,  the  petition  on  which  the  same  was 
granted,  and  the  proof  of  service  of  notice. 

Sec.  399.  The  affidavits  or  proof  filed  with  the  deposition, 
or  certified  copies  thereof,  shall  he  prima  facie  evidence  of  the 
facts  stated  therein. 

Sec  400.  If  a  trial  be  had  between  the  parties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in  interest, 
or  between  any  parties  wherein  it  may  be  material  to  establish 
the  fact  which  such  depositions  prove,  or  tend  to  prove,  upon 
proof  of  the  death  or  insanity  of  the  witness  or  witnesses,  or 
of  his  or  their  inability  to  attend  the  trial,  by  reason  of  age, 
sickness,  or  settled  infirmity,  the  deposition  or  depsitions,  or 
certified  copies  thereof,  may  be  used  by  either  party,  subject 
to  all  legal  objections.  But  if  the  parties  attend  at  the  exam- 
ination, no  objection  to  the  form  of  an  interrogatory  shall  be 
made  at  the  tiial^  unless  the  same  was  stated  at  the  examination. 


CHAPTER  VIII. 

ADMINISTRATIOX  OF  OATHS  AND  AFFIRMATIONS. 


8bc.  401.    Who  authorized. 

402.  Howadminiflterefl. 

403.  Affirmatioii,  form  of. 


Sec  401.    Every  court  of  this  territory,  every  judge  or  clerk 
of  any  courts  every  justice  of  the  peace,  and  every  notary 

Sublic,  and  every  officer  authorized  to  take  testimony,  or  to 
ecide  upon  evidence  in  any  proceeding,  shall  have  power  to 
administer  oaths  or  affirmations, 

Sbc.  402.    When  a  pei-son  is  sworn  who  believes  in  any 
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other  chmtian  religion^  he  may  be  sworn  according  to  the 
peculiar  ceremonies  of  his  religion,  if  there  be  any  such. 

Sec.  403.  Any  witness  who  desires  it,  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed,  in  the  following 
form :    "  You  do  solemnly  affirm  that  the  evidence  you  shall 

give  in  this  issue  (or  matter),  pending  between and , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.'' 
Assent  to  this  affirmation  shall  be  made  by  the  answer,  ^'I  do." 
A  false  affirmation  or  declariion  shall  be  deemed  perjury 
equally  with  a  false  oath. 


CHAPTER  IX. 


INSPECTION  OF  DOCUKJEXTS,  AND   ICISCELLANBOUS   PROVISIONS   AS   TO   RECORDS 

AND  WRITINGS. 

6£C.  404.  Court  may  order  party  to  allow. 

405.  Evidence  of  the  contents  of  a  writing. 

406.  Alterations  in  writing  to  be  accounted  for. 

407.  Judicial  record  how  proved. 

409.  Judicial  record  of  foreign  country,  how  proved. 

410.  Copy  of  when  adminible. 

411.  Printed  volumes  of  statutes  to  be  admitted  as  evidence. 

412.  Seal  of  court,  how  impressed. 

Sec.  404.  Any  court  in  which  an  action  is  pending,  or  a 
judge  thereof,  or  a  probate  judge,  may,  upon  notice,  order 
either  party  to  give  to  the  other,  within  a  specified  time,  an 
inspection  and  copy,  or  permission  to  take  a  copy  of  any  book, 
document,  or  paper  in  his  possession,  or  unaer  his  control, 
containing  evidence  relating  to  the  merits  of  the  action  or  the 
defence  therein.  If  compliance  with  the  order  be  refused,  the 
court  may  exclude  the  book,  document,  or  paper  from  being 
given  in  evidence ;  or,  if  wanted  as  evidence  by  the  party  ap- 
plving,  may  direct  the  jury  to  presume  it  to  be  such  as  he 
alleges  it  to  be,  and  the  court  may  also  punish  the  party  refus- 
ing for  a  contempt.  This  section  shall  not  be  construed  to 
prevent  a  party  from  compelling  another  to  produce  books, 
papers,  or  documents,  when  he  is  examined  as  a  witness. 

8ec.  405.  There  shall  be  no  evidence  of  the  contents  of  a 
writing  other  than  the  writing  itself,  except  in  the  following 
cases :  First.    When  the  original  has  been  lost  or  destroyed,  in 


168  CIVIL  PRACTICE  ACT. 

which  caBO  proof  of  the  loss  or  destruction  shall  first  he  made. 
Second,  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to  produce 
it,  after  reasonahle  notice.  Third.  When  the  original  is  a 
record  or  other  document  in  the  custody  of  a  public  officer. 
Fourth.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  statute.  Fifth.  When 
the  original  consists  of  numerous  accounts,  or  other  documents, 
which  cannot  be  examined  in  court  without  great  loss  of  time, 
and  the  evidence  sought  from  them  is  only  the  general  result 
of  the  whole. 

Sec.  406.  The  party  producing  a  writing  as  genuine,  which 
has  been  altered,  or  appears  to  have  been  altered,  after  its  exe- 
cution, in  a  part  matenal  to  the  question  in  dispute,  and  such 
alteration  is  not  noted  on  the  writing,  shall  account  for  the 
appearance  or  alteration.  He  may  show  that  the  alteration 
was  made  by  another,  without  his  concurrence,  or  was  made 
with  the  consent  of  the  parties  affected  by  it,  or  otherwise  pro- 
perly or  innocently  made.  K  he  do  that,  he  may  give  the 
writing  in  evidence,  but  not  otherwise. 

Sec.  407.  A  judicial  record  of  this  territory  or  of  the  United 
States  may  be  proved  by  the  production  of  the  original  or  a 
copy  thereof,  certified  by  the  clerk  or  other  person  having  the 
legal  custody  thereoi^  under  the  seal  of  the  court,  to  be  a  true 
copy  of  such  record. 

Sec.  408.  The  records  and  judicial  proceedings  of  the 
courts  of  any  state  of  the  United  States  may  be  proved  or  ad- 
mitted in  the  courts  of  this  territory,  by  the  attestation  of  the 
clerk  and  the  seal  of  the  court  annexed  (if  there  be  a  seaH, 
together  with  a  certificate  of  the  judge,  chief  justice  or  presid- 
ing magistrate,  as  the  case  may  be,  that  the  said  attestation  is 
in  due  form. 

Sec.  409.  A  judicial  record  of  a  foreign  country  may  be 
proved  by  the  production  of  a  copy  thereof,  certified  by  tlie 
clerk,  with  the  seal  of  the  court  annexed  (if  there  be  a  clerk 
and  seal),  or  by  the  legal  keeper  of  the  record,  with  the  seal 
of  his  office  annexed  (if  there  be  a  seal),  to  be  a  true  copy  of 
such  record,  together  with  a  certificate  of  a  judge  of  the  court 
that  the  person  making  the  certificate  is  the  clerk  of  the  court 
or  legal  keeper  of  the  record — and  in  either  case  that  the  sig- 
nature is  genuine  and  the  certificate  in  due  form ;  and  also, 
together  with  the  certificate  of  the  minister  or  embassador  of 
the  United  States,  or  of  a  consul  of  the  United  States,  in  such 
foreign  country,  that  there  is  such  a  court,  specifying  generally 
the  nature  of  its  jurisdiction,  and  verifying  the  signature  of 
the  judge  and  clerk,  or  other  legal  keeper  of  the  record. 


CVriL  PRACnOE  AOT.  169 

Sec.  410.  A  copy  of  the  judicial  record  of  a  foreign  coun- 
try shall  also  be  admissible  in  evidence  upon  proof:  First. 
That  the  copy  offered  has  been  compared  by  the  witness  with 
the  original,  and  is  an  exact  transcript  of  the  whole  of  it. 
Second.  That  such  original  was  in  the  custody  of  the  clerk 
of  the  court  or  other  legal  keeper  of  the  same  ;  and,  Third. 
That  the  copy  is  duly  attested  by  a  seal,  which  is  proved  to  be 
the  seal  of  the  court  where  the  record  remains,  if  it  be  the 
record  of  a  court ;  or  (if  there  be  no  such  seal,  or  if  it  be  not 
a  record  of  a  court)  by  the  signature  of  the  legal  keeper  of  the 
orijginal. 

BEC.  411.  Printed  copies,  in  volumes  of  statutes,  codes  or 
other  written  law,  enacted  by  any  other  state  or  territory,  or 
foreim  government,  purporting  or  proved  to  have  been  pub- 
lished by  the  authority  thereof,  or  proved  to  be  coramonlj^^  ad- 
mitted as  evidence  of  the  existing  law  in  the  courts  and  judi- 
cial tribunals  of  such  state,  territory  or  government,  shall  be 
admitted  by  the  courts  and  oflBicers  of  this  territory,  on  all  oc- 
casions, as  presumptive  evidence  of  such  laws. 

Sec  412.  A  seal  of  a  court  or  public  officer,  when  required 
to  any  writ,  or  process,  or  proceeding,  or  to  authenticate  a 
copy  of  any  record  or  document,  may  be  impressed  with  wax, 
w^r  or  any  other  substance,  and  then  attached  to  the  writ> 
process  or  proceeding,  or  to  the  copy  of  the  record  or  docu- 
ment, or  it  may  be  impressed  on  the  paper  alone. 


TITLE  XIII. 

OF  THE  WRIT  OF  CERnORARI  AND  OF  MANDAICVS. 

CHAPTER  I. 

TBS  WRIT  OF  CERTIORARI,  OR  REVIEW. 

Bbc.  413.  Denomination. 

414.  By  what  conrU,  and  in  what  eases  granted. 

415.  Application  for,  how  made. 

416.  To  whom  to  be  directed. 

417.  Writ,  what  to  contain. 

419.  How  served. 

420.  Review  upon  extent  of. 

421.  Return  of,  judgment. 
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8ic.  i22.    Copy  of  to  be  tnnsiQitted. 
423.   Judgment  roll,  appeal. 

Sec.  418.  The  writ  of  certiorari  may  be  denominated  the 
writ  of  review. 

Sec.  414.  This  writ  may  be  granted  on  application  by  anv 
court  of  this  territory,  except  a  justice's  court  The  writ  shall 
be  granted  in  all  cases  where  an  inferior  tribunal,  board  or 
officer,  exercising  judicial  functions,  has  exceeded  the  jurisdic- 
tion of  such  tribunal,  board  or  officer,  and  there  is  no  appeal, 
nor,  in  the  judgment  of  the  court,  any  other  plain,  speedy 
and  adequate  remedy. 

Sec.  415.  The  application  shall  be  made  on  affidavit,  by 
the  party  beneficially  interested,  and  the  court  may  require  a 
notice  of  application  to  be  given  to  the  adverse  partv,  or  may 
grant  an  order  to  show  cause  why  it  should  not  oe  allowed,  or 
may  grant  the  writ  without  notice. 

Sec.  416.  The  writ  may  be  directed  to  the  inferior  tribunal, 
board  or  officer,  or  to  any  other  person  having  the  custody  of 
the  record  or  proceedings  to  be  certified.  When  directed  to  a 
tribunal,  the  clerk,  if  there  be  one,  shall  return  the  writ,  with 
the  transcript  required. 

Sec  417.  The  writ  of  review  shall  command  the  party  to 
whom  it  is  directed  to  certify  fully  to  the  court  issuing  the  writ, 
at  a  specified  time  and  place,  and  annex  to  the  writ  a  transcript 
of  the  record  and  proceeding  (describing  or  referring  to  them 
with  convenient  certainty),  that  the  same  may  be  reviewed  by 
the  court ;  and  requiring  the  party,  in  the  meantime,  to  desist 
from  further  proceedings  in  tne  matter  to  be  reviewed. 

Sec.  418.  If  a  stay  of  proceedings  be  not  intended,  the 
words  requiring  the  stay  shall  be  omitted  from  the  writ ;  these 
words  may  be  inserted  or  omitted,  in  the  sound  discretion  of 
the  court ;  but  if  omitted,  the  power  of  the  inferior  court  or 
or  officer  shall  not  be  suspended,  nor  the  proceedings  stayed. 

Sec.  419.  The  writ  shall  be  served  in  the  same  manner  aa  a 
summons,  in  a  civil  action  ;  except  when  otherwise  expressly 
directed  by  the  court. 

Sec.  420.  The  review  on  this  writ  shall  not  be  extended 
further  than  to  determine  whether  the  inferior  tribunal,  board, 
or  officer  has  regularly  pursued  the  authority  of  such  tribunal, 
board,  or  officer. 

Sec.  421.  If  the  return  of  the  writ  be  defective,  the  court 
may  order  a  further  return  to  be  made.  When  a  full  return 
has  been  made,  the  court  shall  proceed  to  hear  the  parties,  or 
such  of  them  as  shall  attend  for  that  purpose,  and  may  there- 
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upon  give  judgment,  either  affirming  or  annulling,  or  modi- 
fying the  proceedings  below. 

Sec.  422.  A  copy  of  the  judgment  signed  by  the  clerk, 
shall  be  transmitted  to  the  inferior  tribunal,  board,  or  officer 
having  the  custody  of  the  record  or  proceedine  certified  up. 

Sec.  423.  A  copy  of  the  judgment,  signed  by  the  clerk, 
entered  upon  or  attached  to  the  writ  and  return,  shall  constitute 
the  judgment  roll.  If  the  proceeding  be  had  in  any  other  than 
the  supreme  court,  an  anpeal  may  be  taken  from  the  judgment 
in  the  same  manner,  and  upon  the  same  terms,  as  from  a  judg- 
ment in  a  civil  action. 


CHAPTER  11. 

THB  WRIT  OF  ITAMDATB  OB  HINDAVUS. 

Sk.  424,  Denomination. 

425.  By  what  court  and  in  what  caws  may  be  iMned. 

427.  Alternative  or  peremptory  defined. 

428.  When  alternative  or  peremptory  to  be  iBsned,  notice  of  application,  an- 

flwer  to  writ 

430.  When  court  may  order  trial  by  jnry. 

431.  Objections  to  safRciency  of  answer. 

432.  Ifew  trial,  other  party  may  move  for. 

433.  Dnty  of  clerk  to  transmit  a  verdict,  argument  of  application. 

435.  Judgment  and  execution. 

436.  Writ  how  served. 

437.  Penalty  for  disobeying  peremtory  mandamus. 

Sec  424.  The  writ  of  mandamus  may  be  denominated  the 
writ  of  mandate. 

Ssc.  425.  It  may  be  issued  in  any  court  in  this  territory, 
except  by  justice's  court,  to  any  inferior  tribunal,  corporation, 
board  or  person,  to  compel  the  performance  of  an  act,  w-hich 
the  law  specially  enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station ;  or  to  compel  the  admission  of  a  party  to  the 
use  and  enjoyment  of  a  right  or  office  to  which  he  is  entitled, 
and  from  which  he  is  unlawfully  precluded  by  such  inferior 
tribunal,  corporation,  board  or  person. 

Sec.  426.  This  writ  shall  be  issued  in  all  cases  where  there 
is  not  a  plain,  speedy  and  adequate  remedy,  in  the  ordinary 
course  of  law.  It  shall  be  issued  upon  affidavit,  ou  the  appli- 
cation  of  the  party  beneficially  interested. 
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Sec.  427.  The  writ  Bhall  be  either  alternative  or  peremp- 
tory ;  the  alternative  writ  shall  state  generally  the  allegation 
against  the  party  to  whom  it  is  directed,  and  command  such 
party,  immediately  after  the  receipt  ot  the  writ,  or  at  some 
other  specified  time,  to  do  the  act  required  to  be  performed, 
or  to  snow  cause  before  the  court^  at  a  specified  time  and 
place,  why  he  has  not  done  so.  The  peremptory  writ  shall  be 
in  similar  form,  except  that  the  words  requiring  the  partv  to 
show  cause  why  he  lias  not  done  as  commanded  shall  be 
omitted,  and  a  return  day  shall  be  inserted. 

Sec  428.  When  the  application  to  the  court  is  made  with- 
out notice  to  the  adverse  party,  and  the  writ  be  allowed,  the 
alternative  shall  be  first  issued ;  but  if  the  application  be  upon 
due  notice,  and  the  writ  be  allowed,  the  peremptory  may  be 
issued  in  the  first  instance.     The  notice  of  application,  when 

fiven,  shall  be  at  least  ten  days.  The  writ  shall  not  be  granted 
y  default.  The  case  shall  be  heard  by  the  court,  whether  the 
adverse  party  appear  or  not. 

Sec  429.  On  the  return  day  of  the  alternative,  or  the  day 
on  which  the  application  of  the  writ  is  noticed,  or  such  fur- 
ther day  as  the  court  may  allow,  the  party  on  whom  the  writ 
or  notice  shall  have  been  served,  may  show  cause  by  answer 
under  oath,  made  in  the  same  manner  as  an  answer  to  a  com- 
plaint in  a  civil  action. 

Sec  430.  If  an  answer  be  made,  which  raises  a  question 
as  to  a  matter  of  fact  essential  to  the  determination  of  the  mo- 
tion, and  affecting  the  substantial  rights  of  the  parties,  and 
upon  the  supposed  truth  of  the  allegation  on  which  the  appli- 
cation for  the  writ  is  based,  the  court  may,  in  its  discretion, 
order  the  question  to  be  tried  before  a  jury,  and  postpone  the 
argument  until  such  trial  can  be  had,  and  the  verdict  certified 
to  the  court.  The  question  to  be  tried  shall  be  distinctly 
stated  in  the  order  for  trial,  and  the  county  shall  be  designated 
in  which  the  same  shall  be  had.  The  order  may  also  direct 
the  jury  to  assess  any  damages  which  the  applicant  may  have 
sustained,  in  case  they  find  for  him. 

Sec  431.  On  the  trial,  the  applicant  shall  not  be  pre- 
cluded by  the  answer  of  any  valid  objection  to  its  sufficiency, 
and  may  countervail  it  by  proof,  either  in  direct  denial  or  by 
way  of  avoidance. 

Sec  432.  If  either  party  be  dissatisfied  with  the  verdict 
of  the  jury,  he  mav  move  for  a  new  trial,  upon  a  statement 
prepared  as  provided  in  section  one  hundred  and  ninety-five. 
The  motion  for  a  new  trial  mav,  upon  reasonable  notice,  bo 
brought  on  before  the  judge  of  the  court  in  which  the  cause 
was  tried,   either  in  term  or  vacation.    K  a  new  trial  be 
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granted,  the  jar j  shall,  within  five  days  thereafter,  unless  the 
parties  agree  ou  a  longer  time,  be  summoned  to  try  the  issue. 
After  a  second  verdict  in  favor  of  the  same  party,  a  new  trial 
shall  not  be  had. 

Sec.  433.  If  no  notice  of  a  new  trial  be  given,  or  if  given, 
be  denied,  the  clerk,  within  five  days  after  the  rendition  of  the 
verdict  or  denial  of  the  motion,  shall  transmit  to  the  court  in 
which  the  application  for  the  writ  is  pendinjsj,  a  certified  copv 
of  the  verdict  attached  to  the  order  of  trial ;  after  which 
either  party  may  bring  on  the  argument  of  the  application, 
upon  reasonable  notice  to  the  adverse  party. 

Sec.  434.  If  no  answer  be  made,  the  case  shall  be  heard 
on  the  papers  of  the  applicant.  If  answer  be  made,  which 
does  not  raise  a  (question  such  as  is  mentioned  in  section  four 
hundred  and  thirty,  but  only  such  matters  as  may  be  ex^ 
plained  or  avoided  oy  a  reply,  the  court  may,  in  its  discretion, 
grant  time  for  replying,  if  the  answer  or  answer  and  reply 
raise  only  questions  of  law,  or  put  in  issue  immaterial  state- 
ments, not  affecting  the  substantial  rights  of  the  parties,  the 
court  shall  proceed  to  hear  or  fix  a  day  for  hearing  the  argu- 
ments of  the  case. 

Sec  435.  If  judgment  be  given  for  the  applicant,  he  shall 
recover  the  damages  which  he  shall  have  sustained,  as  found 
by  the  jury,  or  as  may  be  determined  by  the  court  or  referees, 
upon  a  reference  to  be  ordered,  together  with  costs ;  and  for 
such  damages  and  costs  an  execution  may  issue,  and  a  per- 
emptory mandate  shall  also  be  awarded  without  delay. 

Sec  436.  The  writ  shall  be  served  in  the  same  manner  as 
a  summons  in  a  civil  action,  except  when  otherwise  expressly 
directed  by  order  of  the  court 

Sec  437.  When  a  peremptory  mandate  has  been  issued 
and  directed  to  any  inferior  tribunal,  corporation,  board  or 
person,  if  it  apjjears  to  the  court  that  any  member  of  such  tri- 
punal,  corporation  or  board,  or  such  person  upon  whom  the 
writ  has  been  personally  served,  has,  without  just  excuse,  re- 
fused or  neglected  to  obey  the  same,  the  court  may,  upon 
motion,  impose  a  fine  not  exceeding  one  thousand  dollars.  In 
case  of  persistence  in  a  refusal  of  obedience,  the  court  may 
order  the  party  to  be  imprisoned  for  a  period  not  exceeding 
three  months,  and  may  make  any  order  necessary  and  proper 
for  the  complete  enforcement  of  the  writ  K  a  fine  be  im- 
posed upon  a  judge  or  officer  who  draws  a  salary  from  the 
territory  or  county,  a  certified  copy  of  the  order  shall  be  for- 
warded to  the  auditor  or  county  treasurer,  as  the  case  may  be, 
and  the  amount  thereof  may  be  retained  from  the  salary  of 
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such  judge  or  officer.  Such  judge  or  officer,  for  his  wilful 
disobedience,  shall  also  be  deemed  guilty  of  a  misdemeanor 
in  office. 


TITLE   XIV. 


ON  CONTSMFTS  XSD  THEIR  FUNIBHMBNT8. 

8bc.  438.  Contempts,  what  eoutitates. 

.  439.  When  panishablo  snmmarfly. 

440.  Attachment  for  commitment  for,  when  IflBnable. 

441.  Ban. 

442.  Paty  of  sheriff. 

443.  Discharge  firom  arrest. 

444.  How  effected.  x 

445.  Beturn  of  warrant. 

446.  Penalty  if  foand  gailty. 

447.  Same,  for  oniiasion  to  perform  certain  acts  within  power. 

448.  Indictment. 

449.  Proceeding  when  defendant  does  not  appear. 

450.  Duty  of  officer  haying  defendant  in  custody. 

451.  Judgment  to  be  final,  punishment. 

Sec.  438.  The  following  acts  of  omissions  shall  be  deemed 
contempts :  First.  Disorderly,  contemptuous  or  insolent  be- 
havior toward  the  judge,  whilst  holding  court  or  engaged  in 
his  judicial  duties  at  chambers,  or  toward  referees  or  arbi- 
trators, whilst  sitting  on  a  reference  or  arbitration,  tending  to 
interrupt  the  due  course  of  a  trial,  reference  or  arbitration, 
or  other  judicial  proceeding.  Second.  A  breach  of  the 
peace,  boisterous  conduct  or  violent  disturbance,  in  presence 
of  the  court  or  its  immediate  vicinity,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding.  Third. 
Disobedience  or  resistance  to  any  lawful  writ,  order,  rule  or 
process,  issued  by  the  court  or  judge  at  chambers.  Fourth. 
Disobedience  of  a  subpoena  duly  served,  or  refusing  to  be 
sworn  or  answer  as  a  witness.  Fifth.  Rescuing  any  person 
or  property  in  the  custody  of  an  officer,  bv  virtue  of  an  order 
or  process  of  such  court  or  judge  at  chamoers. 

DEC.  439.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  court,  or  judge  at  chambers, 
it  may  be  punished  summarily — ^for  which  an  order  shall  be 
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mftde,  reoiting  the  facts  as  occurring  in  such  immediate  view 
and  presence,  adjudging  that  the  person  proceeded  a^inst  is 
tibereoy  guill^  of  a  contempt,  and  that  he  be  punished  as 
therein  prescribed.  When  me  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  court,  or  judge  at 
chambers,  an  affidavit  shall  be  presented  to  the  court  or  judge 
of  the  facts  constituting  the  contempt,  or  a  statement  of  the 
facts  by  the  referees  or  arbitrators. 

Sbg.  440.  When  a  contempt  is  not  committed  in  the  im- 
mediate view  and  presence  of  the  court  or  judge,  a  warrant 
of  attachment  may  be  issued  to  bring  the  person  charged  to 
answer ;  or  without  a  previous  arrest,  a  warrant  of  commit- 
ment may,  upon  notice,  or  upon  an  order  to  show  cause,  be 
granted;  and  no  warrant  of  commitment  shall  be  issued 
without  such  previous  attachment  to  answer  or  such  notice  or 
order  to  show  cause. 

8bc.  441.    Whenever  a  warrant  of  attachment  is  issued, 

Sursuant  to  this  chapter  of  this  act,  the  court  or  judge  shall 
irect,  by  an  indorsement  on  each  warrant,  that  the  person 
charged  may  be  let  to  bail  for  his  appearance,  in  an  amount 
to  be  specified  in  such  indorsement 

Sbc.  442.  Upon  executing  the  warrant  of  attachment,  the 
sheriff  shall  keep  the  person  m  custody,  bring  him  before  the 
court  or  jud^e,  and  detain  him  until  an  order  be  made  in  the 
premises,  unless  the  person  arrested  entitle  himself  to  be  dis- 
charged, as  provided  m  the  next  section. 

Sec  448.  When  a  direction  to  let  the  person  arrested  to 
bail  is  contained  in  the  warrant  of  attachment  or  indoraed 
thereon,  he  shall  be  discharged  from  the  arrest,  upon  exe- 
cuting and  delivering  to  the  officer,  at  any  day  before  the  re- 
turn day  of  the  warrant,  a  written  undertaking,  with  two  suf- 
ficient sureties,  to  the  effect  that  the  person  arrested  will  ap- 
pear on  the  return  of  the  warrant,  and  abide  the  order  of  the 
court  or  judge  thereupon ;  or  they  will  pay,  as  may  be  di- 
rected, the  sum  specified  in  the  warrant. 

Sbc.  444.  The  officer  shall  return  the  warrant  of  arrest  and 
the  undertaking,  if  any,  received  by  him  from  the  person 
arrested,  by  the  return  day  specified  therein. 

Sec  445.  When  the  person  arrested  h^  been  brought  up 
or  appeared,  the  court  or  judge  shall  proceed  to  investigate  the 
charge,  and  shall  hear  any  answer  wnich  the  person  arrested 
may  make  to  the  same,  and  may  examine  witnesses  for  or 
against  him,  for  which  an  adjournment  may  be  had  from  time 
to  time  if  necessary. 

Sec  446.  Upon  the  answer  and  evidence  taken,  the  court 
or  judge  shall    determine   whether  the  person   proceeded 


176  CIVIL  PRACTICE  ACT. 

against  is  guilty  of  the  contempt  charged,  and  if  it  be  adjudged 
that  he  is  guilty  of  the  contempt,  a  Sue  may  be  imposed  on 
him  not  exceeding  five  hundred  dollars,  or  he  may  be  im- 
prisoned not  exceeding  five  days,  or  both. 

Sec.  447.  When  the  contempt  consists  in  the  omission  to 
perform  an  act  which  is  yet  in  the  power  of  the  person  to  per- 
form, he  may  be  imprisoned  until  he  shall  have  performed  it, 
and  in  that  case  the  act  shall  be  specified  in  the  warrant  of 
commitment. 

Sec.  448.  Persons  proceeded  against  according  to  the  pro- 
visions in  this  chapter  of  this  act,  shall  also  be  liable  to  indict- 
ment for  the  same  misconduct,  if  it  be  an  indictable  offense ; 
but  the  court  before  which  a  conviction  is  had  on  the  indict- 
ment, in  passing  sentence,  shall  take  into  consideration  the 
punishment  before  inflicted. 

Sec  449.  When  the  warrant  of  arrest  has  been  returned 
served,  if  the  person  arrested  do  not  appear  on  the  return  day, 
the  court  or  judge  may  issue  another  warrant  of  arrest,  or  may 
order  the  undertaking  to  be  prosecuted,  or  both.  If  the  un- 
dertaking be  prosecuted,  the  measure  of  the  damages  in  the 
action  shall  be  the  extent  of  the  loss  or  injury  sustained  by  the 
aggrieved  party,  by  reason  of  the  misconduct  for  which  the 
warrant  was  issued,  and  the  costs  of  the  proceeding. 

Sec.  450.  Whenever  by  the  provisions  of  this  chapter  of 
this  act,  an  officer  is  required  to  keep  a  person  arrested  on  a 
warrant  of  attachment  in  custody,  and  to  bring  him  before  a 
court  or  judge,  the  inability  from  illness  or  t)tnerwise  of  the 
person  to  attend,  shall  be  a  sufficient  excuse  for  not  bringing 
him  up ;  and  the  officer  shall  not  confine  a  person  arrested 
upon  the  warrant,  in  a  prison,  or  otherwise  restrain  him  of 
personal  liberty,  except  so  far  as  may  be  necessary  to  secure  his 
personal  attendance. 

Sec.  451.  The  judgment  and  order  of  the  court  or  judge 
made  in  cases  of  contempt,  shall  be  final  and  conclusive.  The 
punishment  shall  be  by  fine  or  imprisonment,  but  no  fine  shall 
exceed  the  sum  of  five  hundred  dollars,  and  no  imprisonment 
shall  exceed  the  period  of  five  days,  except  as  provided  in 
section  four  hundred  and  forty-seven. 
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TITLE   XV. 

OF    COSTS. 

8bo.  462.  CompenBation  of  attorney ;  proTailiBg  party  allowed. 

458.  Docket  fee,  proTieo. 

464.  When  allowed,  of  coane,  to  plaintiff. 

456.  When  aeveral  actions  on  one  bond. 

456.  To  whom  allowed. 

457.  When  allowed  or  not. 

458.  When  plaintiflf  fkils  to  recover  against  all  defendants. 

459.  Of  appeal. 

460.  Of  referees. 

461.  Costs  when  trial  postponed. 

462.  When  defendant  has  tendered  amottnt  dne. 

463.  In  action  where  administrator,  etc. ,  is  party. 

464.  On  review. 

466.    Memorandnm  of,  to  be  delivered  to  clerk. 

466.  To  be  incladed  injndinnent. 

467.  Security  for  costs. 

Sec,  452.  The  measure  and  mode  ot  compensation  of  at- 
torneys and  counsellors  shall  be  left  to  the  affr^ement,  express 
or  implied,  of  the  parties ;  but  there  shall  be  allowed  to  the 
prevailing  party  in  any  action  in  the  supreme  court,  district 
courts,  and  probate  courts,  his  costs  and  necessary  disburse- 
ments in  the  action,  or  special  proceedings  in  the  nature  of 
the  action. 

Sec.  453.  There  shall  be  taxed  and  collected  on  the  com- 
mencement of  each  action  or  proceeding  in  the  nature  of  an 
action  in  the  district  court,  and  on  each  appeal  or  writ  of  error 
had  to  or  from  said  court,  the  sum  of  ten  dollars,  which  shall 
be  termed  a  docket  fee,  which  shall  be  collected  by  the  clerk, 
and  such  clerk  shall  pay  over  the  same  to  the  judee  of  his 
district  and  take  and  file  and  preserve  his  receipt  merefor : 
Provided^  That  in  all  actions,  appeals  or  other  proceeding 
now  pending,  or  that  may  be  commenced  before  notice  to  said 
clerk  of  this  law,  he  may  collect  said  fee  at  any  time  before 
said  cases  are  tried  and  determined,  or  otherwise  disposed  of, 
or  it  may  be  collected  with  the  other  costs  of  the  suit  or  pro- 
ceeding. 

Sec.  454.  Costs  shall  be  allowed,  of  course,  to  the  plaintiff 
upon  a  judgment  in  his  favor  in  the  following  cases :  First. 
In  an  action  for  the  recovery  of  real  property.  Second.  In 
an  action  to  recover  possession  of  personal  property  when  the 
value  amounts  to  one  hundred  dollars  or  over ;  such  value 
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shall  be  detennined  by  the  jury,  court  or  referee  by  whom  the 
action  is  tried.  Third.  In  an  action  for  the  recovery  of  money 
or  damages  where  the  plaintiff  recovers  one  hundred  dollars 
or  over.  Fourth.  In  a  special  proceeding  in  the  nature  of  an 
action. 

Sec.  455.  When  several  actions  are  brought  on  one  bond, 
undertaking,  promissory  note,  bill  of  exchange,  or  other  in- 
strument in  writing,  or  m  any  other  case  for  the  same  cause  of 
action,  against  several  parties  who  might  have  been  joined  as 
defendants  in  the  same  action,  no  costs  shall  be  allowed  to  the 
plaintiff'  in  more  than  one  of  such  actions,  which  may  be  at  his 
election,  if  the  party  proceeded  against  in  the  other  actions 
were  at  the  commencement  of  the  previous  action  openly 
within  this  territonr ;  but  the  disbursements  of  the  plaintiff 
shall  be  allowed  to  him  in  each  action. 

Sec  456.  Costs  shall.be  allowed,  of  course,  to  the  defendant 
upon  a  judgmentin  his  favor  in  the  action  mentioned  in  sec- 
tion four  hundred  and  fifty-four,  and  in  a  special  proceeding  in 
the  nature  of  an  action. 

Sec.  457.  In  other  actions  than  those  mentioned  in  section 
four  hundred  and  fifty-four,  coats  may  be  allowed  or  not;  and 
if  allowed,  may  be  apportioned  between  the  parties,  on  the 
same  or  adverse  sides,  in  the  discretion  of  the  court ;  but  no 
costs  shall  be  allowed  in  an  action  for  the  recovery  of  money  or 
damages,  when  the  plaintiff  recovers  less  than  one  hundred 
dollars,  nor  in  an  action  to  recover  the  possession  of  personal 

Eroperty,  when  the  value  of  the  property  is  less  than  one 
undred  dollars. 

Sbc.  458.  When  there  are  several  defendants  in  the  actions 
mentioned  in  section  four  hundred  and  fifty-four,  not  united 
in  interest,  and  making  separate  defenses  by  separate  answers, 
and  the  plaintiff  fails  to  recover  judgment  against  all,  the  court 
shall  award  costs  to  such  of  the  defendants  as  have  judgments 
in  their  favor. 

Sec  459.  In  the  following  cases  the  costs  of  an  appeal,  or 
writ  of  error,  shall  be  in  the  discretion  of  the  court :  First 
When  a  new  trial  is  ordered.  Second.  When  the  judgment 
is  modified. 

Sec  460.  The  fees  of  referees  shall  be  ten  dollars  to  each 
for  eveiy  day  spent  in  tiKe  business  of  the  reference,  and  the 
parties  shall  not  agree  upon  any  other  rate  of  compensation, 
nor  shall  any  other  rate  oi  compensation  be  allowed  by  the 
courts. 

Sic  461.  When  an  application  is  made  to  a  court  or  referee 
to  postpone  a  irial,  the  payment  of  costs  occasioned  by  the 
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postponement  maj  be  imposed,  in  the  discretion  of  the  eonrt 
or  referee,  as  a  condition  of  granting  the  same. 

Sec.  462.  When,  in  action  for  the  recovery  of  money  only, 
the  defendant  alleges  in  his  answer  that,  before  the  commence- 
ment of  the  action,  he  tendered  to  the  plaintiff  the  full  amount 
to  which  he  was  entitled,  and  thereupon  deposits  in  court  for 
plaintiff  the  amount  so  tendered,  ana  the  allegation  be  found 
to  be  true,  the  plaintiff  shall  not  recover  costs,  but  shall  pay 
costs  to  the  defendant. 

8sc.  463.  In  an  action  prosecuted  or  defended  by  an  exec* 
utor,  administrator,  trustee  of  express  trust,  or  person  ex« 
pressly  authorized  by  statute,  costs  may  be  recovered  as  in  an 
action  by  or  against  a  person  prosecuting  or  defending  in  his 
own  right,  but  such  costs  shall,  by  the  judgment,  be  made 
chargeable  only  upon  the  estate,  fund,  or  party  represented, 
unless  the  court  shall  direct  the  same  to  be  paid  bv  the  plainiff 
or  defendant,  personally,  for  mismanagement  or  bad  taith  in 
the  action  or  defense. 

Sec.  464.  When  the  decision  of  a  court  of  inferior  juris- 
diction, in  a  special  proceedings  is  brought  before  a  court  of 
higher  jurisdiction  for  a  review,  in  any  other  way  than  bv 
appeal,  the  same  costs  shall  be  allowed  as  in  cases  on  appeal, 
and  maybe  collected  by  execution,  or  in  such  manner  as  the 
court  may  direct,  according  to  the  nature  of  the  case. 

Sec  465.  The  party  in  whose  favor  judgment  is  rendered, 
and  who  claims  his  costs,  shall  deliver  to  the  clerk  of  the  court 
within  two  days  after  the  verdict  or  decision  of  the  court,  a 
memorandum  of  the  items  of  his  costs  and  necessary  disburse- 
ments in  the  action  or  proceeding,  which  memorandum  shall 
be  verified  by  the  oath  of  the  party,  or  his  attorney,  stating 
that  the  items  are  correct,  and  that  the  disbursements  have 
been  necessarilv  incurred  in  the  action  or  proceeding. 

Sec.  466.  The  clerk  shall  include,  in  the  judgment  entered 
up  by  him,  the  costs,  per  centage  allowed,  and  any  interest  on 
the  verdict  from  the  time  it  was  rendered. 

Sec.  467.  When  the  plaintiff  in  an  action  resides  out  of  the 
territory,  or.  is  a  foreign  corporation,  security  for  the  costs  and 
charges  which  may  be  awarded  against  such  plaintiff,  may  be 
required  by  the  defendant.  When  required,  all  proceedings 
in  the  action  shall  be  stayed  until  an  undertaking,  executed  by 
two  or  more  persons,  be  filed  with  the  clerk,  to  the  eftect  that 
they  will  pay  such  costs  and  charges  as  may  be  awarded 
against  the  plaintiff  by  judgment,  or  in  the  progress  of  the 
action,  not  exceeding  the  sum  of  three  hundred  dollars.  A 
new  or  an  additional  undertaking  may  be  ordered  by  the  court 
or  judge,  upon  proof  that  the  original  undertaking  is  insuflS- 
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cient  security,  and  proceedings  in  the  action  stayed  nntil  such 
new  or  additional  undertaking  be  executed  and  filed. 

Sec.  468.  Each  of  the  sureties  on  the  undertaking  men- 
tioned above,  shall  annex  to  the  same  an  affidavit  that  he  is  a 
resident  within  the  county,  and  is  worth  double  the  amount 
specified  in  the  undertaking,  over  and  above  all  just  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution. 

8bc,  469.  After  the  lapse  of  thirty  daVs  from  the  service  of 
notice  that  security  is  required,  or  an  order  for  new  and  addi- 
tional security,  upon  proof  thereof,  and  that  no  undertaking  as 
required  has  been  filed,  the  court  may  order  the  action  to  be 
dismissed. 


TITLE   XVI. 

OP  MOTIONS,  ORDERS,  SERVICE  OP  PAPERS,  AND  MISCELLANEOUS  PROVISIONS, 

Brno.  470.  Motions,  etc.,  defined. 

471.  Where  to  be  made,  notice  of. 

473.  May  be  transferred. 

474.  Service  of  papers,  how  made. 
476.  When  served  bj  ma!!. 

478.  When  defendant  deemed  to  have  appeared. 

479.  Service  of,  after  appearance. 

480.  Baccesflive  actions  on  same  contract. 

481.  When  maj  be  consolidated. 

482.  Action  to  settle  adverse  claim. 

483.  Register  of  action. 

484.  Referees,  majority  may  act. 

485.  Time,  how  compnted. 

486.  '  Paper  without  the  title  of  the  action. 

Sec.  470.  Every  direction  of  a  court  or  judge  made  or 
entered  in  writing,  and  not  included  in  a  judgmei^t,  is  denom- 
inated an  order.    An  application  for  an  order  is  a  motion. 

Sbc.  471.  Motions  shall  be  made  in  the  county  in  which 
the  action  is  brought,  or  in  an  adjoining  county  in  the  same 
district. 

Sec.  472.  When  a  written  notice  of  a  motion  is  necessary, 
it  shall  be  given,  if  the  court  be  held  in  the  same  district  with 
both  parties,  five  days  before  the  time  appointed  for  the  hear- 
ing ;  otherwise  ten  days ;  but  the  court  or  judge,  or  probate 
judge,  may  prescribe  a  shorter  time. 
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Sbc,  473,  When  a  notice  of  motion  is  ffiven,  or  an  order  to 
show  cause  is  made  returnable  before  a  judge  out  of  court,  and 
at  the  time  fixed  for  the  motion  or  on  the  return  day  of  the 
order,  the  judge  is  unable  to  hear  the  parties,  the  matter  may 
be  transferred  bv  his  order  to  some  other  judge,  before  whom 
it  might  originally  have  been  brought. 

Sbc.  474.  Written  notices  and  other  papers,  when  required 
to  be  served  on  the  party  or  attorney,  shall  be  served  in  the 
manner  prescribed  in  the  next  three  sections,  when  not  other- 
wise provided ;  but  nothing  in  this  title  shall  be  applicable  to 
original  or  final  process,  or  any  proceedings  to  bring  a  party 
into  contempt. 

Sbc.  475.  The  service  may  be  personal,  by  delivery  to  the 
party  or  attorney  on  whom  the  service  is  required  to  be  made, 
or  it  may  be  as  follows :  First.  If  upon  an  attorney,  it  may 
be  made  during  his  absence  from  his  office  by  leaving  the 
notice  or  other  papers  with  his  clerk  therein,  or  with  a  person 
having  charge  thereof;  or  when  there  is  no  person  in  the 
office,  by  leaving  them,  between  the  hours  of  eight  in  the 
morning  and  six  in  the  afternoon,  in  a  conspicuous  place  in 
the  office ;  or  if  it  be  not  open,  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney'^  residence,  with  some 
person  of  suitable  age  jind  discretion ;  and  if  his  residence  be 
not  known,  then  by  putting  the  same,  enclosed  in  an  envelope, 
into  the  post  office,  directed  to  such  attorney.  Second.  If 
upon  a  party,  it  may  be  made  by  leaving  the  notice  or  other 
paper  at  his  residence,  between  the  hours  of  eight  in  the 
mominff  and  six  in  the  evening,  with  some  person  of  suitable 
age  and  discretion ;  and  if  his  residence  be  not  known,  by 
putting  the  same  enclosed  in  an  envelope,  into  the  post  office, 
.oirected  to  such  party. 

Seo.  476.  Service  by  mail  may  be  made  where  the  person 
making  the  service  ana  the  person  on  whom  it  is  to  be  made 
reside  in  different  places,  between  which  there  is  a  regular 
communication  by  mail. 

Sec,  477.  In  case  of  service  by  mail,  the  notice  or  other 
paper  shall  be  deposited  in  the  post  office,  addressed  to  the 
person  on  whom  it  is  to  be  served,  at  his  place  of  residence, 
and  the  postage  paid ;  and  in  such  case  the  time  of  service 
shall  be  increased  one  day  for  every  twenty  miles  distance 
between  the  place  of  deposit  and  the  place  of  the  address. 

Sec.  478.  A  defendant  shall  be  deemed  to  appear  in  an 
action  when  he  answers,  demurs,  or  gives  the  plaintiff  written 
notice  of  his  appearance,  or  when  an  attorney  gives  notice  of 
appearance  for  him.  After  appearance,  a  ae^ndant  or  his 
attorney  shall  be  entitled  to  notice  of  all  subsequent  proceed- 
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ings  of  which  notice  is  required  to  be  given.  But  where  a 
defendant  has  not  appeared,  service  of  notice  or  paper  need  not 
be  made  upon  him,  unless  he  be  imprisoned  for  want  of  bail. 

Sec.  4T9.  When  a  plaintiff  or  a  defendant  who  has  appeared 
resides  out  of  the  territory  and  has  no  attorney  in  the  action 
or  proceeding,  the  service  may  be  made  on  the  clerk  for  him. 
But  in  all  cases  where  a  party  haa  an  attorney  in  the  action  or 
proceeding,  the  service  of  papers,  when  required  shall  be  upon 
the  attorney,  instead  of  the  party,  except  in  subpoenas  or  writs 
and  other  process  issued  in  the  suit,  and  of  papers  to  bring 
him  into  contempt. 

Sec.  480.  Successive  actions  may  be  maintained  upon  the 
Bame  contract  or  transaction,  whenever,  after  the  former  action 
a  new  cause  of  action  arise  therefrom. 

Sec.  481.  Whenever  two  or  more  actions  are  pending  at 
one  time,  between  the  same  parties  and  in  the  same  court, 
upon  cause  of  action  which  might  have  been  joined,  the  court 
may  order  the  action  to  be  consolidated  into  one. 

Sbc,  482.  An  action  may  be  brought  by  one  person  against 
another  for  the  purpose  of  determining  an  adverse  claim  which 
the  latter  makes  against  the  former,  for  money  or  property, 
upon  alleged  obliffatiop ;  and  also  against  two  or  more  persons, 
for  the  purpose  of  compelling  one  to  satisfy  a  debt  due  to  the 
other,  for  which  the  plaintiff  is  bound  as  security. 

Sec,  483.  The  clerk  shall  keep  among  the  records  of  the 
court  two  registers  of  actions ;  one  for  action  at  law  and  the 
other  for  proceedings  at  chancery.  He  shall  enter  in  them, 
respectively,  the  title  of  the  action,  with  brief  notes  under  it, 
from  time  to  time,  of  all  papers  filed  and  proceedings  had 
therein. 

Sec  484.  When  there  are  three  referees  or  three  arbitrators,, 
all  shall  meet,  but  two  of  them  may  do  any  act  which  might 
be  done  by  all. 

Sec.  485.  The  time  within  which  an  act  is  to  be  done,  as 
provided  in  this  act,  shall  be  computed  by  excluding  the  first 
day  and  including  the  last.  If  the  last  day  be  Sunday,  it  shall 
be  excluded. 

Sec.  486.  An  aflldavit,  notice  or  other  paper  without  the 
title  of  the  action  or  proceeding  in  which  it  is  made,  or  with  a 
defective  title,  shall  be  as  valid  and  effectual  for  any  purpose 
as  if  duly  entitled,  if  it  intelligibly  refer  to  such  action  or 
proceeding. 
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TITLE   XVII. 

OF  PB0CSBDING8  IN  CIVIL  OA3E8  IN  JUSTIOAS'  OOUST& 

CHAPTER  I. 

OF    THS    PARTIBS,    AND   THB    TIlfB    AND    FLAGS   OF   COMHSNCINft  AOHONS   IN 

JUSnCEs'  COURTS. 

Beo.  487.  Parties  to  action. 

488.  May  appear  in  peraon  or  bj  attorney. 

489.  Jnrisdiction  of. 

490.  Judgment  by  confession. 

491.  Jnrisdiction  by  consent  of  parties 

Sbc.  487.  The  provisions  of  title  one  of  this  act,  as  to 
parties  to  actions,  shall  be  applicable  to  actions  of  which  a 
justice's  court  has  Jurisdiction. 

Sec.  488.  Parties  in  justices'  courts  may  prosecute  or 
defend  in  person  or  by  attorney;  and  any  person,  on  the 
request  of  a  party,  may  act  as  his  attorney,  except  that  the 
constable  by  whom  the  summons  or  jury  process  was  served 
shall  not  appear  or  act  on  the  trial  in  behalf  of  either  party. 

Sec.  489.  The  jurisdiction  of  all  justices  of  the  peace  shall 
be  co-extensive  with  the  limits  of  the  county  in  which  they 
are  elected,  and  no  other  or  greater,  unless  otherwise  expressly 
provided  by  statute. 

Sec.  490.  Judgment  upon  confession  maybe  entered  up  in 
any  justices'  court  in  this  territory,  specified  in  the  confession. 

Sec.  491.  Justices'  courts  shall  have  jurisdiction  of  an 
action  upon  the  voluntary  appearance  of  the  parties  without 
summons,  without  regard  to  their  residences,  or  the  place 
where  the  cause  of  action  arose  or  the  subject  matter  of  the 
action  may  exist. 


CHAPTER  II. 


SUMMONS,  ARREST,  ATTACHMENT,  AND  CLAIM  OF  PERSONAL  PROPXRTT. 

Bbo.  492.    Action  how  commenced. 

493.  Qnardian,  bow  appointed. 

494.  SommonSy  form  ot 
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StBC.  496.  Time  of  service  and  appeanmce. 

496.  How  aeired  and  by  whom. 

497.  Service  by  publication. 

498.  When  order  for  arrest  may  be  indorsed. 

500.  When  defendant  may  be  taken  before  another  jostice. 

501.  Dnty  of  officer  making  arrest. 

503.  Defendant  nnder  arrest  may  demand  immediate  trial  or  ball. 

504.  How  defendant  may  obtain  a^joomment. 
605.    Attachment,  when  may  be  issaed. 

507.  Prerequisite  to  issuance. 

508.  Writ  of,  form. 

509.  Previous  provisions  made  applicable. 

510.  Plaintiir  may  claim  delivery  of  property. 

511.  Delivery,  how  claimed. 

512.  Order  for. 

513.  Duty  of  officer  in  the  premises. 

514.  Excepting  to  sureties. 

515.  How  defendant  may  reclaim  property. 

516.  Joatiflcation  of  sure  ties  of  defendant,  duty  of  officers  as  to  hidden  property. 

518.  Disposition  of  property  by  officer. 

519.  Proceedings  in  case  property  is  claimed  by  third  party. 

520.  Beturn  of  order. 

521.  Qualification  of  sureties. 

522.  Justification  of  sureties  how  conducted. 

523.  Sureties  sufficient,  proceedings  of  Justice. 

Sec.  492.  Actions  in  justices'  courts  shall  be  commenced 
by  filing  a  copy  of  the  account,  note,  bill,  bond,  or  instrument 
upon  which  the  action  is  brought,  or  a  concise  statement  in 
writing  of  the  cause  of  action,  and  the  issuance  of  a  sum- 
mons thereon,  or  by  the  voluntary  appearance  and  pleading  of 
the  parties  without  summons ;  in  the  latter  case,  the  action 
shall  be  deemed  commenced  at  the  time  of  appearance. 

Sbo.  498.  When  a  guardian  is  necessary,  he  shall  be 
apijointed  by  the  Justice  as  follows :  First.  If  the  infant  be 
plaintiff,  the  appointment  shall  be  made  before  the  summons 
IS  issued,  upon  the  application  of  the  infant,  if  he  be  of  the 
age  of  fourteen  years  or  upwards ;  if  under  that  age,  upon  the 
application  of  some  relative  or  friend.  The  consent  in 
writing  of  the  guardian  to  be  appointed,  and  to  be  responsible 
for  costs,  if  he  f^il  in  the  action,  shall  be  first  filed  with  the 
justice.  Second.  If  the  infant  be  defendant,  the  guardian 
shall  be  appointed  at  the  time  the  summons  is  returned,  or 
before  the  pleadings.  It  shall  be  the  right  of  the  infant  to 
nominate  his  own  guardian,  if  the  infant  be  over  fourteen 
years  of  age,  and  the  proposed  guardian  be  present  and  consent 
m  writing  to  be  appointed ;  otherwise,  the  justice  may  appoint 
any  suitable  person  who  gives  such  consent. 
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Sec.  494.  The  Bummons  shall  be  addressed  to  the  defendant 
by  name,  or  if  his  name  be  unknown,  by  a  fictitious  name ; 
and  shall  summon  him  to  appear  before  the  justice  at  his  office, 
naming  its  township  or  city,.and  at  a  time  specified  therein,  to 
answer  the  complaint  of  the  plaintiff,  for  a  cause  of  action 
therein  described,  in  general  terms,  sufficient  to  apprise  the 
defendant  of  the  nature  of  the  claim  agaiust  him  ;  and  in  an 
action  for  money  or  damages,  shall  state  the  amount  for  which 
the  plaintiff  will  take  judgment,  if  the  defendant  fail  to  ap- 
pear and  answer.  It  shall  be  subscribed  by  the  justice  before 
whom  it  is  returnable. 

Sec  495.  The  time  mentioned  in  the  summons  for  the  ap- 
pearance of  the  defendant  and  the  time  of  service  shall  be  as 
follows :  First.  When  the  summons  is  accompanied  with  an 
order  to  arrest  the  defendant,  it  shall  be  returnable  immedi- 
ately. Second.  In  all  other  cases,  it  shall  be  returnable  in 
not  less  than  four,  or  more  then  ten  days  from  its  d^e,  and 
shall  be  served  at  least  four  days  before  the  time  for  appearance. 

Sbc.  496.  The  summons  shall  be  served  by  the  sheriff  or  a 
constable  of  the  county,  or  any  white  male  person  of  lawful 
.  age,  as  follows  :  First.  K  the  action  be  against  a  corporation, 
by  the  delivery  of  a  copy  tp  the  president  or  other  head  of  the 
corporation,  or  to  the  secretary,  cashier,  or  managing  agent 
thereof;  or  when  no  such  officer  resides  in  the  county,  to  a  di- 
rector resident  therein.  Second.  If  against  a  minor  under 
the  age  of  fourteen  years,  by  delivery  of  a  copy  to  such  mi- 
nor, and  also  to  his  father,  mother,  or  guardian;  or  if  there  be 
none  within  the  county,  then  to  any  person  having  the  care  or 
control  of  such  minor,  or  with  whom  he  resides,  or  in  whose 
service  he  is.  Third.  K  against  a  person  judicially  declared 
to  be  of  unsound  mind,  or  incapable  of  conducting  his  own 
affiiirs,  and  for  whom  a  guardian  has  been  appointed,  by  de- 
livery of  a  copy  to  such  guardian.  Fourth,  In  all  other  cases, 
by  delivery  of  a  copy  to  the  defendant  personally. 

Sec  497.  When  the  person  upon  wnom  the  service  is  to  be 
made  residesj)ut  of  the  territory,  or  has  departed  from  the  terri- 
tory, or  cannot,  after  due  diligence,  be  found  within  the  terri- 
tory, or  conceals  himself  to  avoid  the  service  of  summons,  and 
the  fact  shall  appear,  by  affidavit,  to  the  satisfaction  of  the  jus- 
tice, and  it  shall,  in  like  manner,  appear  that  a  cause  of  action  ex- 
ists against  the  defendant  in  respect  to  whom  the  service  is  to  be 
made,  the  justice  shall  grant  an  order  that  service  be  made  by 
publication  of  the  summons.  The  order  shall  direct  the  pub- 
lication to  be  made  in  a  newspaper,  to  be  desi^ated  as  most 
likely  to  give  notice  to  the  person  to  be  served,  and  for  such 
length  of  time  as  may  be  deemed  reasonable,  at  least  once  a 
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week :  Provided^  That  a  publication  against  a  defendant  resid- 
ing out  of  the  territory  or  absent  therefrom,  shall  not  be  less 
than  one  month.  The  service  of  summons  shall  be  deemed 
complete  at  the  expiration  of  the.  time  prescribed  by  the  order 
of  publication  ;  the  justice  shall  also  direct  a  copy  of  the  sum- 
mons to  be  forthwith  deposited  in  the  post  office,  directed  to 
the  person  to  be  served,  at  his,  or  his  last  known  place  of 
residence. 

Sec  498.  An  order  to  arrest  the  defendant  may  be  endorsed 
on  a^ummons  issued  by  the  justice,  and  the  defendant  may  be 
arrested  thereon  by  the  sheriff  or  constable,  at  the  time  of 
serving  the  summons,  and  brought  before  the  justice,  and 
there  detained  until  duly  discharged,  in  the  following^  cases, 
arising  after  the  passage  of  this  act:  First.  In  an  action  for 
the  recovery  of  money  or  damages,  and  a  cause  of  action  aris- 
ing o^  contract,  express  or  implied,  when  the  defendant  is 
about  to  depart  from  the  territon^,  with  intent  to  defraud  his 
creditors ;  or  when  the  action  is  iot  a  wilful  injury  to  the  per- 
son, or  for  the  taking,  detaining,  or  injuring  personal  property. 
Second.  In  an  action  for  ^  fine  or  penalty,  or  for  money  or 
property  embezzled,  or  fraudulently  misapplied,  or  converted 
to  his  own  use,  by  an  attorney,  factor,  broker,  agent  or  clerk, 
in  the  course  of  his  employment  as  such,  or  by  any  other  per- 
son in  a  fiduciary  capacity.  Third.  When  the  defendant  has 
been  guilty  of  a  fraud  in  contracting  the  debt,  or  incurring  the 
obligation  for  which  the  action  is  brought.  Fourth.  When 
the  defendant  has  removed,  concealed,  or  disposed  of  his  pro- 
perty, or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 
But  no  female  shall  be  arrested  in  any  action. 

Sbc.  499.  Before  an  order  for  arrest  shall  be  made,  the  party 
applying  shall  prove  to  the  satisfaction  ot  the  justice,  by  the 
affidavit  of  himself  or  some  other  person,  the  facts  on  which 
the  application  is  founded.  The  plaintiff  shall  also  execute 
and  deliver  to  the  justice  a  wi-itten  undertaking,  with  two  or 
more  sureties,  to  the  effect  that  if  the  defendant  recover  judg- 
ment, the  plaintiff]  will  pav  to  him  all  costs  that  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  shall  be  at  least  two  hundred  dollars. 

Sec.  500.  The  defendant,  immediately  upon  being  arrested, 
shall  be  taken  to  the  office  of  the  justice  who  made  the  order, 
and  if  he  be  absent  or  unable  to  try  the  action,  or  if  it  be  made 
to  appear  to  him  by  the  affidavit  of  the  defendant,  that  he  is  a 
material  witness  in  the  action,  the  officer  shall  immediately 
take  the  defendant  before  the  next  justice  within  the  county, 
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who  shall  take  cognizance  of  the  acrion,  and  proceed  thereon, 
as  if  the  summons  had  heen  issued  and  the  order  of  arrest 
made  by  him. 

8ec.  501.  The  officer  making  an  arrest  shall  immediately 
give  notice  thereof  to  the  plaintift^  or  his  attorney  or  agent, 
and  endorse  on  the  summons,  and  subscribe  a  certificate, 
stating  the  time  of  serving  the  same,  the  time  of  the  arrest,  and 
of  his  giving  notice  to  the  plaintiUf. 

Sec  602.  The  officer  making  the  arrest  shall  keep  the  de- 
fendant in  custody  until  duly  discharged  by  the  order  of  the 
justice.  I 

Sec.  608.  The  defendant  under  arrest,  on  his  appearance 
with  the  officer,  may  demand  a  trial  immediately  ;  and  upon 
such  demand  being  made,  the  trial  shall  not  be  delayed  beyond 
three  hours,  except  by  the  trial  of  another  action  pending  at 
the  time ;  or  he  may  have  an  adjournment,  and  be  discharged 
on  giving  bail,  as  provided  in  the  next  section.  An  adjourn- 
ment at  the  request  of  the  plaintiff,  beyond  three  hours,  shall 
discharge  the  defendant  from  arrest,  but  the  action  may  pro- 
ceed, notwithstanding ;  and  the  defendant  shall  be  subject  to 
arrest  on  the  execution,  in  the  same  manner  as  if  he  had  not 
been  so  discharged. 

8ec.  604.  If  the  defendant  on  his  appearance  demand  an 
adjouitiment,  the  same  shall  be  granted,  on  condition  that  he 
execute  and  file  with  tha  justice  an  undertaking,  with  two  or 
more  sufficient  sureties,  to  be  approved  bv  the  justice,  to  the 
eftect  that  he  will  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  ot  the  action,  and  such  as  may 
be  issued  to  enmrce  the  judgment  therein  ;  or  that  the  sureties 
will  pay  to  the  plaintiff  the  amount  of  any  judgment  which 
he  may  recover  in  the  action.  On  tiling  the  undertaking  speci- 
fied in  this  section,  the  justice  shall  order  the  defendant  to  bo 
discharged  from  custody. 

Sec  606.  In  an  action  upon  a  contract,  express  or  implied, 
made  after  the  passage  of  this  act,  for  the  direct  payment  of 
money,  which  contract  is  made  or  fs  payable  in  this  territory, 
and  is  not  secured  by  mortgage,  lien  or  pledge  on  real  or  per- 
sonal property,  the  plaintin^  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterwards,  may  have  the  property  of  the 
defendant'attached  as  security  for  the  sati8£B.ction  of  any  judg- 
ment that  may  be  recovered,  unless  the  defendant  give  security 
to  pay  such  judgment,  as  hereinafter  provided. 

Sec  606.  A  writ  to  attach  the  properly  of  the  defendant 
shall  be  issued  by  the  justice^  on  receiving  an  affidavit  by  or 
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on  behalf  of  the  plaintifi^  showing  the  same  fi^ts  as  are  re- 
quired to  be  shown  by  the  affidavit  in  cases  of  attachment  in 
tiie  district  court. 

Sec.  607.  Before  issuinff  the  writ,  the  justice  shall  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  with  two  or 
more  sufficient  sureties,  to  the  effect  that  if  the  defendant  re- 
cover judgment,  or  if  the  attachment  be  dismissed,  the  plain- 
tiff will  pay  all  costs  that  may  be  awarded  to  the  defeudantj 
and  all  damages  which  he  may  sustain  by  reason  of  the 
attachment 

Sec  508.  The  writ  may  be  directed  to  the  sheriff  or  any 
constable  of  the  county,  and  shall  require  him  to  attach  and 
safely  keep  all  the  property  of  the  defendant  in  his  county,  not 
exempt  from  execution,  or  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  plaintiff's  demand — the  amount  of  which 
shall  be  stated,  in  conformity  with  the  complaint,  unless  the  de- 
fendant give  him  security,  by  the  undertalang  of  two  sufficient 
sureties,  in  an  amount  sufficient  to  satisfy  such  demand,  be- 
sides costs ;  in  which  case,  to  take  such  undertaking. 

Sbo.  509.  The  sections  of  this  act,  from  section  one  hun- 
dred and  twenty-four  to  section  one  hundred  and  forty-one, 
both  inclusive,  shall  be  applicable  to  attachments  issued  in 
justices'  courts — the  word  "constable"  being  substituted  for 
the  word  "  sheriff,"  whenever  the  writ  is  directed  to  a  lonsta- 
ble,  and  the  word  "justice"  being  substituted  for  the  word 
"judge." 

Sec.  510.  The  plaintiff,  in  an  action  to  recover  possesion 
of  personal  property,  may,  at  the  time  of  issuing  the  summons 
or  at  any  time  before  answer,  claim  the  delivery  of  such  pro- 
perty to  him,  as  provided  in  this  act. 

Sec  511.  When  a  delivery  is  claimed,  an  affidavit  shall  be 
made  by  the  plaintiff',  or  by  some  one  in  his  hehalf,  showing : 
First.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  describing  it),  or  is  lawfully  entitled  to  the  pos- 
session thereof.  Second.  That  the  property  is  wrongfully  de- 
tained by  the  defendant.  Third.  The  alleged  cause  of  the 
detention  thereof,  according  to  his  best  knowledge,  informa- 
tion and  belief.  Fourth.  That  the  same  has  not  been  taken 
for  a  tax,  assessment  or  fine,  pursuant  to  statute,  or  seized,  un- 
der an  execution  or  an  attachment  against  the  property  of  the 
plaintiff;  or,  if  seized,  that  it  is  by  statute  exempt  from  such 
seizure ;  and,  Fifth.    The  actual  value  of  the  property. 

Sec  512.  The  justice  shall  thereupon,  hj  an  endorsement 
in  writing  upon  the  affidavit^  order  the  sheriff  or  a  constable 
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of  the  county  to  take  the  same  &jm  the  defendant,  and  deliver 
it  to  the  plaintiff,  npon  receiving  the  undertaking  mentioned 
in  the  following  section. 

Sec.  618,  Upon  the  receipt  of.  the  affidavit  and  order,  with 
a  written  undertaking,  executed  by  two  or  more  Buffici«nt 
sureties,  approved  by  the  officer,  to  the  effect  that  they  are 
bound  in  double  the  value  of  the  property,  as  stated  in  the 
affidavit  for  the  prosecution  of  the  action,  for  the  return  of  the 
property  to  the  defendant,  if  return  thereof  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may,  for  any  cause,  be 
recovered  against  the  plaintiff,  the  officer  shall  forthwith  take 
the  property  described  in  the  affidavit,  if  it  be  in  possession  of 
the  defendant  or  his  agent,  and  retain  it  in  his  custody.  He 
shall  also,  without  delay,  serve  on  the  defendant  a  copy  of  the 
affidavit,  order  and  undertaking,  by  delivering  the  same  to 
him  personally,  if  he  can  be  found  within  the  county,  or  to 
his  agent,  from  whose  possession  the  propertv  is  taken  ;  or  if 
neither  can  be  found  within  the  countj,  by  leaving  them  at 
the  usual  place  of  abode  of  either,  within  the  county,  with 
some  person  of  suitable  age  and  discretion ;  or  if  neither  have 
any  known  place  of  abode  within  the  county,  by  putting  them 
in  the  nearest  post  office,  directed  to  the  defenaant. 

Seo.  514.  The  defendant  may,  within  two  days  after  the 
service  of  a  copy  of  the  affidavit  and  undertaking,  give  notice 
to  the  officer  that  he  excepts  to  the  sufficiency  of  the  sureties ; 
if  he  fails  to  do  so,  he  shall  be  deemed  to  have  waived  all 
objection  to  them.  When  the  defendant  excepts,  the  sureties 
shall  justify,  on  notice,  before  the  justice;  and  the  officer 
shall  be  responsible  for  the  sufficiency  of  the  sureties  until 
the  objection  to  thenj  is  either  waived,  as  above  provided,  or 
until  they  justify.  If  the  defendant  except  to  the  sureties,  he 
cannot  reclaim  the  property,  as  provided  in  the  next  section. 

Sec.  515.  At  any  time  before  the  delivery  of  the  property 
to  the  plaintiff,  the  defendant  may,  if  he  do  not  except  to  the 
sureties  of  the  plaintifl^  require  the  return  thereof,  upon  giv- 
ing to  the  officer  a  written  undertaking,  executed  by  two  or 
more  sufficient  sureties,  to  the  effect  that  they  are  bound  in 
double  the  value  of  the  property,  as  stated  in  the  affidavit  of 
the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such 
delivery  be  adjudged,  and  for  payment  to  him  of  such 
sum  as  may,  from  any  cause,  be  recovered  against  the  de- 
fendant. If  a  return  of  the  property  be  not  so  required  within 
two  days  after  the  taking  ana  service  of  notice  to  the  de- 
fendant, it  shall  be  delivered  to  the  plaintiff,  except  as  pro- 
vided in  this  act. 

Sec.  516.    The  defendant's  sureties,  upon  reasonable  notice 
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to  the  plaintifl^  shall  justify  before  the  justice;,  and  upon  such 
justification,  the  officer  shall  deliver  the  prdperty  to  the  d^ 
fendant.  The  officer  shall  be  responsible  for  the  defendant's 
sureties  until  thev  justify,  or  until  the  justification  is  com- 
pleted or  expressly  waived,  and  may  retam  the  property  until 
that  time ;  but  if  they,  or  others  in  their  place,  fail  to  justify 
at  the  time  appointed,  he  shall  deliver  the  property  to  the 
plaintiff. 

Sbo.  517.  If  the  property,  or  any  part  thereof  be  con- 
cealed in  a  building  or  enclosure,  the  officer  shall  publicly  de- 
mand its  delivery,  and  if  it  be  not  delivered,  he  shall  cause 
the  building  or  enclosure  to  be  broken  open,  and  take  the 
property  into  his  possession. 

Sbc.  618.  When  the  officer  shall  have  taken  property,  as 
in  this  act  provided,  he  shall  keep  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his 
lawful  fees  for  taking,  and  his  necessary  expenses  for  keeping 
the  same. 

Sec.  619.  If  the  property  taken  be  claimed  by  any  other 
person  than  the  defendant  or  his  a^ent,  and  such  person  make 
affidavit  of  his  title  thereto,  or  right  to  the  possession  thereof, 
stating  the  grounds  of  such  title  or  right,  and  serve  the  same 
upon  the  officer,  the  officer  shall  not  be  bound  to  ke^  the 

Sropertv,  or  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on 
emand  of  him  or  his  agent,  indemnify  the  officer  against 
such  claim,  by  an  undertaking  executed  by  two  sufficient  sure- 
ties accompanied  by  their  affidavits  that  they  are  each  worth' 
double  the  value  of  the  property  a&  snecified  in  the  affidavit 
of  the  plaintiff,  over  and  above  their  aebts  and  liabilities,  ex- 
clusive of  property  exempt  from  execution,  and  are  property 
holders  of  the  county ;  and  no  claim  to  suc]i  property  by  any 
other  person  than  the  defendant,  or  his  agent,  shall  be  valid 
against  the  officer,  unless  so  made. 

Sbo.  620.  The  officer  shall  return  the  order  and  affidavit, 
with  his  proceedings  thereon,  to  the  justice,  within  five  days 
after  takmg  the  property  mentioned  therein/^ 

Sec.  621.  The  qualification  of  sureties  on  the  several  under- 
takings required  by  this  act,  shall  be  as  follows :  First.  Each 
of  them  shall  be  a  resident  and  property  holder  within  the 
county.  Second.  Each  shall  be  worth  double  the  amount 
stated  in  the  undertaking,  over  and  above  all  his  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution. 

Sec.  622,  For  the  purpose  of  justification,  each  of  the 
sureties  shall  attend  before  the  justice  at  the  time  mentioned 
in  the  notice,  and  may  be  examined  on  oath,  on  the  part  of  the 
adverse  party,  touching  his  sufficiency,  in  such  manner  as  the 
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justice,  in  his  dlBcretion,  may  think  proper.  The  examination 
shall  be  reduced  to  writing  and  subscribed  by  the  sureties, 
if  required. 

Sec.  623.  If  the  justice  find  the  sureties  sufficient,  he  shall 
annex  the  examination  to  the  undertaking,  indorse  his  allow-, 
ance  thereon,  and  file  the  same,  and  the  officer  shall  thereupon 
be  exonerated  from  liability. 


CHAPTER  III. 

PLEADINGS  AND  TRIAL. 


Sao.  624.  Pleadings  defined. 

625.  When  to  be  in  writing  and  verified. 

626.  Oral,  to  be  entered ;  written,  to  be  filed. 

627.  Complaint,  what  to  state. 
626.  Answer,  what  to  contain. 

629.  Certain  statement  in  eqoal  to  denial. 

680.  When  cause  arises  on  instrument  for  payment  of  money. 

631.  Instrument,  genuineness  of  to  be  admitted. 

632.  Objection  to  pleadings. 

633.  Variance  between  proof  and  allegation. 

634.  Amendment  of  pleadings. 

235.  Title  of  real  property  not  to  be  raised,  proceedings,  when  in  question. 

636.  When  action  to  be  transferred,  and  how,  adjournment  of  trial. 

640.  Plaintiff  not  appearing  action  dismissed. 

641.  Defendant  not  appearing  case  may  proceed. 

642.  Trial  by  jury,  when  demanded,  proceedings  when  Jory  trial  demanded. 
646.  ChallengiBg  |nron. 

Sbc.  524.  The  pleadings  in  justices'  courts  shall  be — ^FirsL 
The  complaint  by  the  plaintift^  stating  the  cause  of  action. 
Second.  The  answer  by  the  defendant,  stating  the  grounds  of 
Uxe  defense. 

Sec  525.  The  pleadings  shall  be  in  writing  and  verified  by 
the  oath  of  the  party,  his  agent  or  attorney,  when  the  action 
is — ^Pirst.  For  the  foreclosure  of  any  mortgage,  or  the  en- 
forcement of  any  lien,  on  personal  property.  Second.  For  a 
forcible  or  unlawful  entry  upon,  or  a  forcible  or  unlawful  de^ 
tention  of  lands,  tenements,  or  other  possessions.  Third.  To 
recover  possession  of  a  miniuj^  claim.  In  other  cases  the 
pleadings  may  be  oral  or  in  writing. 
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Sbc.  526.  When  the  pleadings  are  oral,  the  substance  of 
them  shall  be  entered  bv  the  justice  in  his  <Jpcket;  when  in 
writing,  tKey  shall  be  filed  in  his  office,  and  a  reference  to  them 
made  in  the  docket  Pleading  shall  not  be  required  to  be  in 
any  particular  form,  but  shall  be  such  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended. 

Sec.  527.  The  comj^laint  shall  state,  in  a  plain  and  direct 
manner,  the  tacts  constituting  the  cause  of  action. 

Sec  628.  The  answer  may  contain  a  denial  of  any  of  the 
material  facts  stated  in  the  complaint,  which  the  defendant  be- 
lieves to  be  untrue,  and  also  a  statement,  in  a  plain  and  direct 
manner,  of  any  other  facts  constituting  a  defense,  or  a  counter 
claim,  upon  wnich  an  action  might  be  brought  by  the  defend- 
ant against  the  plaintiff,  in  a  justice's  court. 

Sec.  529.  A  statement  in  an  answer  that  the  party  has  not 
sufficient  knowledge  or  information,  in  respect  to  a  particular 
allegation  in  the  previous  pleadings  of  the  adverse  party,  to 
form  a  belief,  shall  be  deemed  equivalent  to  a  denial. 

Sec  530.  When  the  cause  of  action,  or  counter  claim, 
arises  upon  an  account  or  instrument  for  the  payment  of 
money  only,  it  shall  be  sufficient  for  the  party  to  deliver  a 
copy  of  the  account  or  instrument  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon  from  the  adverse  par^  a 
specified  sum,  which  he  claims  to  recover  or  set  off.  The 
court  may,  at  the  time  of  the  pleading,  require  that  the  origi- 
nal account  or  instrument  be  exhibited  to  the  inspection  of 
the  adverse  party,  and  a  copy  to  be  furnished  ;  or,  if  it  be  not 
so  exhibited  and  a  copy  furnished,  may  prohibit  its  being, 
afterwards  given  in  evidence. 

Sec.  531.  If  the  plaintiff  annex  to  his  complaint,  or  file 
with  the  justice  at  the  time  of  issuing  the  summons,  a  copy 
of  the  promissory  note,  bill  of  exchange,  or  other  written  ob- 
ligation for  the  payment  of  money,  upon  which  the  action  is 
brought,  the  defendant  shall  be  deemed  to  admit  the  genuine- 
ness of  the  signatures  of  the  makers,  indorsers  or  assignors 
thereof,  unless  he  specifically  deny  the  same  in  his  answer, 
and  verify  the  same  by  his  oath. 

Sec  532.  Either  party  may  object  to  a  pleading  of  his  ad- 
versary, or  to  any  part  thereof,  that  is  not  sufficiently  explicit 
to  enable  him  to  understand  it,  or  that  it  contains  no  cause 
of  action  or  defense,  although  it  be  taken  as  true.  If  the 
court  deem  the  objection  well  founded,  it  shall  order  the 
pleading  to  be  amended ;  and  if  the  party  refuse  to  amend, 
the  defective  pleading  shall  be  disregarded. 

Sec  583.    A  variance  between  the  proof  on  the  trial  and 
'  the  allegations  in  a  pleading,  shall  be  disregarded  as  imma* 
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terial,  unless  the  court  be  satisfied  that  the  adverse  party  has 
been  misled  to  his  prejudice  thereby. 

Sso.  584.  The  pleading  may  be  amended  at  any  time  be- 
fore the  trial,  to  supply  a  deficiency  or  omission,  when  by  such 
amendments  substantial  justice  .will  be  promoted,  if  the 
amendment  be  made  after  the  issue,  and  it  be  made  to  appear 
to  the  satisfaction  of  the  court,  by  oath,  that  an  adjournment 
is  necessary  to  the  adverse  pariy  in  consequence  of  such 
amendment,  an  adjournment  shall. be  granted.  The  court 
may  also,  in  its  discretion,  require  as  a  condition  of  an  amend- 
ment, the  payment  of  costs  to  the  adverse  party,  to  be  fixed 
by  the  court,  not  exceeding  twenty  dollars ;  but  such  payment 
shall  not  be  required  unless  an  adjournment  is  made  necessary 
by  the  amendment ;  nor  shall  an  amendment  be  allowed  after 
a  witness  is  swora  on  the  trial,  when  an  adjournment  thereby 
will  be  made  necessary. 

8bc.  585.  The  parties  shall  not  be  at  liberty  to  give  evi- 
dence by  which  the  question  of  title  to  real  property  shall  be 
raised  on  the  trial  before  a  justice,  and  if  it  appear  from  the 
plaintiff's  own  showing  on  the  trial,  or  from  the  answer  of  the 
defendant,  verified  by  his  oath,  or  that  of  his  agent  or  attor- 
nev,  that  the  determination  of  the  action  will  necessarily  in- 
volve the  decision  of  a  question  of  title  to  real  property,  the 
justice  shall  suspend  all  ftirther  proceedings  in  the  action, 
and  certify  the  pleadings ;  or  if  the  pleadings  be  oral,  a  tran- 
script of  the  same  from  his  docket  to  the  district  court  of  the 
county ;  and  from  the  time  of  filing  such  pleadings  or  tran- 
script with  tiie  clerk,  the  district  court  shall  have  over  the  ac- 
tion the  same  jurisdiction  as  if  it  were  originally  commenced 
therein :  Provided,  That  when  the  pleadings  or  transcript  are 
certified  to  the  district  court  upon  the  answer  of  the  defendant, 
he  shall  file  an  undertaking,  with  two  or  more  sufficient 
sureties,  to  be  approved  by  the  justice,  to  the  effect  that  they 
will  pay  all  costs  of  the  action  if  it  be  decided  against  him 
by  the  district  court. 

Bec.  586.  If  at  any  time  before  the  trial  it  appear,  to  the 
satisfaction  of  the  justice  before  whom  the  action  is  brought, 
by  affidavit  of  either  party,  that  such  justice  is  a  material  wit- 
ness for  either  party,  or  if  either  party  make  affidavit  that  he 
has  reason  to  believe,  and  does  believe,  that  he  cannot  have  a 
fair  and  impartial  trial  before  such  justice,  the  action  shall  be 
transferred  to  some  other  justice  of  the  same  county ;  and  in 
case  of  a  jury  being  demanded,  and  affidavit  of  either  party 
is  made,  that  he  cannot  have  a  fair  and  impartial  trial  on  ac- 
count of  the  bias  or  prejudice  of  the  citizens  of  the  precinct 
or  township  against  him,  the  action  shall  be  transferred  to 
13 
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Bome  other  justice  of  the  peace  in  the  county.  The  justice 
to  whom  an  action  may  he  transferred  by  the  provisions  of 
this  section,  shall  have  and  exercise  the  same  jurisdiction  over 
the  action  as  if  it  had  originally  commenced  before  him.  The 
justice  ordering  the  transfer  of  the  action  to  another  justice, 
shall  immediately  transmit  to  the  latter,  on  payment  of  costs, 
all  the  papers  in  the  action,  together  with  a  certified  tran- 
script from  his  docket,  of  the  proceedings  therein.  Upon  the 
return  day  of  the  summons,  if  a  jury  be  required,  or  if  the 
justice  be  actually  engaged  in  other  official  business,  he  may 
adjourn  the  trial  wimout  the  consent  of  either  party,  as  fol- 
lows :  First.  When  a  party,  who  is  not  a  resident  of  the 
county,  is  in  attendance,  the  adjournment  not  to  exceed 
twenty-four  hours ;  when  the  defendant  in  attendance  is  under 
arrest,  the  adjournment  not  ix)  exceed  three  hours.  Second. 
In  other  cases,  not  to  exceed  five  days. 

Sec.  637.  The  trial  may  be  adjourned  by  consent,  or  upon 
the  application  of  either  party,  without  the  consent  of  the 
other,  for  a  period  not  exceeding  ten  days  (except  as  provided 
in  the  next  section),  as  follows :  First.  The  party  asking  the 
adjournment  shall,  if  required  by  his  adversary,  prove,  by  his 
own  oath,  or  otherwise,  that  he  cannot,  for  want  of  material 
testimony,  which  he  expects  to  procure,  safely  proceed  to  trial, 
and  shall  show  in  what  respects  the  testimony  expected  is  ma- 
terial, and  that  he  has  used  due  diligence  to  procure  it,  and 
has  been  unable  to  do  so.  Second.  The  party  asking  the 
adjournment  shall,  also,  if  required  by  the  adverse  party,  con- 
sent that  the  testimony  of  any  witness  of  such  adverse  party 
who  is  in  attendance,  be  then  taken  by  deposition  before  the 
justice,  which  shall  accordingly  be  done,  and  the  testimony 
BO  taken  may  be  read  on  the  trial,  with  the  same  effect,  and 
subject  to  the  same  objections  as  if  the  witness  were  pro- 
duced ;  but  such  objections  shall  be  made  at  the  time  of  taking 
the  deposition.  Third.  •  The  court  may  also  require  the 
moving  party  to  state,  upon  affidavit,  the  evidence  which  he 
expects  to  obtain,  and  if  the  adverse  party  thereupon  admit 
that  such  evidence  would  be  given,  and  that  it  is  to  be  con- 
sidered as  actually  given  on  the  trial,  or  offered  and  over- 
ruled as  improper,  the  trial  shall  not  be  postponed. 

Sec.  538.  An  adjournment  may  be  had,  either  at  the  time 
of  joining  issue,  or  at  any  time  subsequent  to  which  the  case 
may  stand  adjourned,  on  application  of  either  party,  for  a 
period  longer  than  ten  days,  but  not  to  exceed  four  months, 
from  the  time  of  the  return  of  the  summons,  upon  proof,  by 
the  oath  of  the  party,  or  otherwise,  to  the  satisfaction  of  the 
justice,  that  such  party  cannot  be  ready  for  trial  before  the 
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time  to  which  he  desires  an  adjournment,  for  want  of  ma- 
terial evidence,  particulariy  describing  it,  and  that  the  delay- 
has  not  been  made  necessary  by  any  act  of  negligence  on  his 
part  since  the  action  was  commenced ;  that  he  has  used  due 
diligence  to  procure  the  evidence,  and  has  been  unable  to  do 
so,  and  that  he  expects  to  procure  the  evidence  at  the  time 
stated  by  him :  Provided^  That  if  the  adverse  party  admit  that 
such  evidence  would  be  ffiven,  and  consent  that  it  may  be 
considered  as  given  on  the  trial,  or  offered,  or  overruled  as 
improper,  the  adjournment  shall  not  be  had. 

Bec.  539.  No  adjournment  shall  be  granted  for  a  period 
longer  than  ten  days,  upon  the  application  of  either  party,  ex- 
cept on  condition  that  such  party  file  an  undertaking,  with 
sureties  to  be  approved  by  the  justice,  to  the  effect  that  they 
will  pay  to  the  opposite  party  the  amount  of  any  judgment 
which  may  be  recovered  against  the  party  applying. 

i3bc.  640.  K  the  plaintiff  fail  to  appear  at  the  return  day 
of  the  summons,  the  action  shall  be  dismissed. 

Sec  541.  If  the  defendant  fail  to  appear  at  the  return  day 
of  the  summons,  or  if  either  party  fail  to  attend  at  a  day  to 
which  the  trial  has  been  adjourned,  or  fail  to  make  the  neces- 
sary pleading  or  proof  on  his  part,  the  case  may  nevertheless 
proceed,  at  the  request  of  the  adverse  party,  and  judgment 
shall  be  given  in  conformity  with  the  pleadings  and  proofs. 

Sec  642.  A  trial  by  jury  shall  be  demanded  at  the  time 
of  joining  issue,  and  shall  be  deemed  waived  if  neither  party 
then  demand  it.  When  demanded,  the  trial  of  the  case  shall 
be  adjourned  until  a  time  and  place  fixed  for  the  return  of  the 
jury.  If  neither  party  desire  an  adjournment,  the  time  at  a 
place  shall  be  determined  by  the  justice,  and  shall  be  on  the 
same  day,  or  within  the  next  two  days.  The  jur^  shall  be 
summoned,  upon  an  order  of  the  justice,  from  the  citizens  of 
the  city  or  township,  and  not  from  the  bystanders. 

Sec  543.  At  the  time  appointed  for  the  trial,  the  justice 
shall  proceed  to  call,  from  the  jurors  summoned,  the  names 
of  the  persons  to  constitute  the  jury  for  the  trial  of  the  issue. 
The  jury,  by  consent  of  the  parties,  may  consist  or  any  num- 
ber not  more  than  six  nor  less  than  three. 

Sec  644.  K  a  sufficient  number  of  competent  jurors  do 
not  attend,  .the  justice  shall  direct  others  to  be  summoned 
from  the  vicinity,  and  not  from  the  bystanders,  sufficient  to 
complete  the  jury. 

Sec  646.  Either  party  may  challenge  the  jurors.  The 
challenges  shall  be  either  peremptory  or  for  a  cause.  Each 
party  may  challenge  for  cause,  on  any  grounds  set  forth  in 
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Bection  number  one  hundred  and  sixty-two.  Challenges  for 
cause  shall  be  tried  by  the  justice  in  a  summary  manner,  who 
may  examine  the  juror  challenged  and  witnesses. 


CHAPTER  IV. 
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Bec.  546.  Judgment  that  the  action  be  dismissed  without 
prejudice  to  a  new  action  may  be  entered,  with  costs,  in  the 
following  cases  :  First.  When  the  plaintiff  voluntarily  dis- 
misses tne  action  before  it  is  finally  submitted.  Second. 
When  he  fails  to  appear  at  the  time  specified  in  the  summons, 
or  upon  adjournment,  or  within  one  nour  thereifter.  Third. 
When  it  is  objected  at  the  trial  and  appears  by  the  evidence 
that  the  action  is  brought  in  the  wronff  county ;  but  if  the 
objection  be  taken  and  overruled,  it  shall  oe  cause  only  of  Re- 
versal, on  appeal,  and  shall  not  otherwise  invalidate  the 
judgment.  If  not  taken  at  the  trial,  it  shall  be  deemed 
waived,  and  shall  not  be  cause  of  reversal. 

Sbc.  547.  When  the  defendant  fails  to  appear  and  answer, 
judgment  shall  be  given  for  the  plaintiff^  as  follows :  When 
a  copy  of  the  account,  note,  bill,  or  other  obligation  upon 
which  the  action  is  brought  was  filed  with  the  justice  at  tfie 
time  the  summons  was  issued,  judgment  shall  be  given,  with- 
out further  evidence,  for  the  sum  specified  in  the  summons. 

Sec.  648.  Upon  issue  ioined,  if  a  juir  trial  be  not  de- 
manded, the  justice  shall  hear  the  evidence,  and  decide 
all  questions  of  fact  and  of  law,  and  render  judgment 
accordingly. 
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Sec.  549.  Upon  a  verdict,  the  justice  shall  immediately 
render  judgment  accordingly.  When  the  trial  is  by  the  jus- 
tice, judgment  shall  be  entered  immediately  after  the  close 
of  the  trial,  if  the  defendimt  has  been  arrested  and  is  still  in 
custody;  in  other  cases,  it  shall  be  entered  within  tour  days 
after  the  close  of  the  trial.  If  the  action  be  on  contract 
against  two  or  more  defendants,  and  the  summons  is  served 
on  one  or  more,  but  not  on  all,  the  judgment  shall  be  entered 
up  only  against  those  who  were  served,  if  the  contract  be  a 
several  or  a  joint  and  several  contract;  but  if  the  contract  be 
a  joint  contract  onlv,  the  judgment  shall  be  entered  up  against 
all  the  defendants,  but  shall  only  be  enforced  against  the  Joint 
property  of  all,  and  the  separate  property  of  the  defendants 
served. 

Sso.  550.  When  the  amount  found  due  to  either  party  ex- 
ceeds the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judgment 
may  be  rendered  for  the  residue. 

Sec  561.  K  the  defendant,  at  any  time  before  the  trial, 
offer,  in  writing,  to  allow  judgment  to  be  taken  a^inst  him 
for  a  specified  sum,  the  plaintiff  may  immediately  have  judg- 
ment therefor,  with  the  costs  then  accrued ;  but  if  he  do  not 
accept  such  offer  before  the  trial,  and  fail  to  recover  in  the 
action  a  sum  equal  to  the  offer,  he  shall  not  recover  costs,  but 
costs  shall  be  adjudged  against  him,  and,  if  he  recover,  be 
deducted  from  his  recovery.  But  the  offer  and  feilure  to  ac- 
cept it  shall  not  be  given  in  evidence  to  effect  the  recovery, 
otherwise  than  as  to  costs,  as  above  provided. 

Sec  552.  When  a  judgment  is  rendered  in  a  certain  case 
where  the  defendant  is  subject  to  arrest  and  imprisonment 
thereon,  it  shall  be  so  stated  in  the  judgment,  and  entered  in 
the  docket 

Sec.  658.  When  the  prevailing  party  is  entitled  to  costs  by 
this  chapter,  the  justice  snail  add  their  amount  to  the  verdict ; 
or,  in  case  of  the  failure  of  the  plaintiff  to  recover,  or  in  case 
of  a  dismissal  of  the  action,  shall  enter  up  judgment  in  favor 
of  the  defendant  for  the  amount  of  such  costs. 

Sec  554.  The  justice,  on  demand  of  the  party  in  whose 
favor  the  judgment  is  rendered,  shall  give  him  a  transcript 
thereof,  which  may  be  filed  and  docketed  in  the  oflSice  of  the 
district  clerk  of  the  county  where  the  judgment  was  rendered. 
The  time  of  the  receipt  of  the  transcript  by  the  district  clerk 
shall  be  noted  by  him  thereon  and  entered  in  the  docket ; 
and  from  that  time  executions  may  be  issued  bv  the  district 
clerk  on  such  judgment  to  the  sheriff  of  any  other  county  of 
the  territory,  in  the  same  manner  as  upon  judgments  re- 
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covered  iu  the  higher  courts.  All  process  upon  judgments 
recovered  in  justices'  courts  to  be  executed  within  the  same 
county,  shall  be  issued  by  the  justice  or  his  successor  in  office. 
No  judgment  rendered  by  a  justice  of  the  peace  shall  create 
any  lien  upon  any  lands  of  the  defendant,  unless  a  transcript 
of  such  judgment,  certified  by  the  justice,  be  filed  and  re- 
corded in  the  office  of  the  recorder.  When  such  transcript 
is  to  be  filed  in  any  other  county  than  that  in  which  the  jus- 
tice resides,  such  transcript  shall  be  accompanied  with  thx3 
certificate  of  the  county  clerk,  as  to  the  official  character  of 
the  justice.  When  so  filed  and  recorded  iu  the  office  of  the 
recorder  for  any  county,  such  judgment  shall  constitute  a  lien 
upon,  and  bind  the  lands  and  tenements  of  the  judgment 
debtor  situated  in- the  county  where  such  transcript  may  be 
filed  and  recorded,  in  favor  of  such  judgment  creditor,  as 
if  such  judgment  had  been  rendered  in  the  district  court  of 
such  county. 

Sec.  655.  Execution  for  the  enforcement  of  judgment  in  a 
justice's  court,  may  be  issued  on  the  application  of  the  party 
entitled  thereto,  at  any  time  within  five  years  from  the  entry 
of  the  judgment 

Sec  556.  The  execution,  when  issued  by  a  justice,  shall  be 
directed  to  the  sherift',  or  to  a  constable  of  the  county,  and 
subscribed  by  the  justice  by  whom  the  judgment  was  rendered, 
or  by  his  successor  iu  office,  and  shall  bear  date  the  day  of  its 
delivery  to  the  officer  to  be  executed.  It  shall  intelligibly  re- 
fer to  the  judgment,  by  stating  the  names  of  the  parties,  and 
the  name  of  the  justice  before  whom,  and  of  the  county  where, 
and  the  time  when,  it  was  rendered ;  the  amount  of  the  judg- 
ment, if  it  be  for  money ;  and  if  less  than  the  whole  is  due, 
the  amount  due  thereon.  It  shall  contain,  in  like  cases,  simi- 
lar directions  to  the  sheriff  or  constable,  as  are  required  by  the 
provisins  of  title  seven  of  this  act,  in  an  execution  to  the 
sheriff. 

Sec  657.  The  sheriff  or  constable  to  whom  the  execution 
is  directed,  shall  proceed  to  execute  the  same  in  the  same 
manner  as  the  sheriff*  is  required  by  the  provisions  of  title 
seven  of  this  act,  to  proceed  upon  executions  directed  to  him  ; 
and  the  constable,  when  the  execution  is  directed  to  him,  shall 
be  vested  for  that  purpose  "wdth  all  the  power  of  the  sheriff'; 
and,  after  issuing  an  execution,  and  either  before  or  after  its 
return  (if  the  same  be  returned  unsatisfied,  either  in  whole  or 
in  part),  the  judgment  creditor  shall  be  entitled  to  an  order 
from  the  justice  requiring  the  judgment  debtor  to  attend  at  a 
time  to  be  designated  in  the  order,  and  answer  concerning  his 
property  before  such  justice,  and  the  attendance  of  such  debtor 
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may  be  enforced  by  the  justice ;  on  his  attendance,  such  debtor 
may  be  examined  under  oath  concerning  his  property,  and  any 
person  alleged  to  have  in  his  hands  property,  moneys,  effects 
or  credits  of  the  judgment  debtor,  may  also  be  required  to 
attend  and  be  examined ;  and  the  justice  may  order  any  pro- 
perty in  the  hands  of  the  judgment  debtor,  or  anv  other  per- 
son, not  exempt  from  execution,  belonging  to  such  debtor,  to 
be  applied  toward  the  satis&ction  of  tne  judgment;  and  the 
justice  may  enforce  such  order  by  imprisonment  until  com- 
plied with ;  but  no  judgment  debtor,  or  other  person,  shall  be 
required  to  attend  before  the  justice  out  of  the  county  in  which 
he  resides. 
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Sec.  558.  Those  ppoviBions  of  this  act  which  are  referred 
to  in  this  title,  and  no  other,  shall,  in  addition  to  the  provisions 
embraced  in  this  title,  he  applicable  to  justices'  courts  and 
proceeding  therein. 

Sec.  559.  Every  justice  shall  keep  a  book  denominated  a 
docket,  in  which  he  shall  enter :  First  The  title  of  every  ac- 
tion or  proceeding.  Second.  The  object  of  the  action  or 
proceeding,  and  if  a  sum  of  money  be  claimed,  the  amount 
of  the  demand.  Third.  The  date  of  the  summons  and  the 
time  of  its  return,  and  if  an  order  to  arrest  the  defendant  be 
made,  or  a  writ  of  attachment  be  issued,  a  statement  of  these 
facts.  Fourth.  The  time  when  the  parties,  or  either  of  them, 
appear,  or  their  non-appearance  if  default  be  made ;  a  minute 
of  the  pleadings  and  motions,  if  in  writing,  refering  to  them ; 
if  not  in  writing,  a  concise  statement  of  the  material  parts  of 
the  pleadings,  and  of  all  motions  made  durine  the  trial  by 
either  party,  and  his  decisions  thereon.  Fifth.  Every  adjourn- 
ment, stating  on  whose  application,  whether  on  oath,  eviaence, 
or  consent,  and  to  what  time.  Sixth.  The  demand  for  a  trial 
by  jury,  when  the  same  is  made,  and  hj  whom. made,  the  order 
for  the  jury,  and  the  time  appointed  tor  the  trial  and  return 
of  the  jury.  Seventh.  The  names  of  the  jury,  who  appear 
and  are  sworn,  the  names  of  all  witnesses  sworn,  and  at  whose 
request.  Eighth.  The  verdict  of  the  jury,  and  when  received ; 
if  the  jury  disagree  and  are  dischai^ed,  the  fact  of  such  disa- 
greement and  discharge.  Ninth.  The  judgment  of  the  court, 
specifying  the  costs  included,  and  time  when  rendered.  Tenth. 
The  issuing  of  the  execution,  when  issued,  and  to  whom,  the 
renewals  thereof^  if  any,  and  when  made,  and  a  statement  of 
any  money  paid  to  the  justice,  and  when,  and  by  whom. 
Eleventh.  The  receipt  of  a  notice  of  appeal,  if  any  be  given, 
and  of  the  appeal  bond,  if  any  be  filed. 

Sec.  560.  The  several  particulars  of  the  last  section  speci- 
fied shall  be  entered,  under  the  title  of  the  action  to  which 
they  relate,  and  at  the  time  when  they  occur.  Such  entries 
in  a  justice's  docket,  or  a  transcript  thereof,  certified  by  the 
justice  or  his  successor  in  office,  shall  be  primary  evidence  to 
prove  the  facts  so  stated  therein. 

Sec  561.  A  justice  shall  keep  an  alphabetical  index  to  his 
docket,  in  which  shall  be  entered  the  names  of  the  parties  to 
each  judgment,  with  a  reference  to  the  page  of  entry.  The 
names  of  the  plaintiffs  shall  be  entered  m  the  index,  in  the 
alphabetical  order  of  the  first  letter  of  the  family  nsTmes. 

Sec.  562.  It  shall  be  the  duty  of  every  justice,  upon  the 
expiration  of  his  term  of  office,  to  deposit  with  his  successor 
his  official  dockets,  as  well  his  own  as  those  of  his  pred^ 
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cessors,  which  may  be  in  his  custody,  to  be  kept  as  public 
records.  If  the  office  of  a  justice  become  vacant  by  his  death 
or  removal  from  the  township  or  city,  or  otherwise,  before  his 
successor  is  elected  and  qualified,  the  dockets  in  possession  of 
such  justice  shall  be  deposited  with  the  county  clerk  of  the 
county,  to  be  by  him  delivered  to  the  successor  in  office  of  the 
justice. 

Sbc.  663.  Any  justice  with  whom  the  docket  of  his  prede- 
cessor is  deposited  may  issue  execution  or  other  process  upon 
a  judgment  there  entered  and  unsatisfied,  in  the  same  manner 
and  with  the  same  effect  as  the  justice  by  whom  the  judgment 
was  entered  might  have  done.  In  case  of  the  creation  of  a 
new  county  or  the  change  of  the  boundary  between  two 
counties,  any  justice  into  whose  hands  the  docKet  of  a  justice 
formerly  acting  as  such,  witMn  the  same  territory,  may  come, 
shall,  for  the  purposes  of  this  section,  be  considered  the  sue- 
cessor  of  said  former  justice. 

Sec.  664.  The  justice  elected  to  fill  a  vacancy  shall  be 
deemed  the  successor  of  the  justice  whose  office  became  vacant 
before  the  expiration  of  a  fuU  term.  When  a  full  term  expires, 
the  same  or  another  person  elected  to  take  office  in  the  same 
township,  or  city,  from  that  time  shall  be  deemed  the  successor. 

Sec.  665.  When  two  or  more  justices  are  equally  entitled 
under  the  last  section  to  be  deemed  the  successor  in  office  of  a 
justice,  the  probate  judge  shall,  by  a  certificate  subscribed  by 
him,  and  filed  in  the  office  of  the  county  clerk,  designate  which 
justice  shall  be  deemed  the  successor  of  a  justice  going  out  of 
office,  or  whose  office  has  become  vacant 

Sec  666.  The  summons,  execution,  and  every  other  paper 
made  or  issued  by  a  justice,  except  a  subpoena,  shall  be  filled 
up  without  a  blank  left  to  be  filled  oy  another,  otiierwise  it  shall 
be  void. 

Sec  567.  In  case  of  sickness,  or  other  disability  or  neces- 
sary absence  of  a  justice  on  a  return  of  summons,  or  at  time 
appointed  for  a  trial,  another  justice  of  the  same  county  may, 
at  his  request,  attend  in  his  behalf,  and  shall  thereupon  be- 
come vested  with  the  power,  for  the  time  being,  of  the  justice 
before  whom  the  summons  was  returnable.  In  that  case,  the 
proper  entry  of  the  proceedings  before  the  attending  justice, 
subscribed  by  him,  snail  be  made  in  the  docket  of  the  justice 
before  whom  the  summons  was  returnable. 

Skc.  668.  A  lustice  may,  at  the  request  of  a  party,  and  on 
being  satisfied  that  it  is  expedient,  specially  depute  any  dis- 
creet person,  of  suitable  age  and  not  interested  in  the  action, 
to  serve  a  summons  or  execution,  with  or  without  an  order  to 
arrest  the  defendant,  or,  with  or  without  a  writ  of  attachment. 
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Said  justice  shall  be  liable  on  his  oflScial  bond  for  all  official 
acts  of  the  person  so  deputed.  Such  deputation  shall  be  in 
writing  on  tneprocess. 

Sec.  669.  The  person  so  deputed  shall  have  the  authority 
of  a  constable  in  relation  to  the  service,  execution  and  return 
of  such  process,  and  shall  be  subject  to  the  same  obligations. 

Sec  570.  A  constable,  notwithstanding  the  expiration  of 
jhis  term  of  office,  may  proceed  and  complete  the  execution  of 
all  final  process  which  he  has  begun  to  execute,  in  the  same 
manner  as  if  he  were  still  in  office,  and  his  sureties  shall  be 
liable  to  the  same  extent.   - 

Sec  571.  A  justice  may  punish,  as  for  a  contempt,  persons 
guilty  of  the  following  acts  and  no  others :  First.  Disorderly, 
contemptuous  or  insolent  behavior  toward  the  justice,  while 
holding  the  court,  tending  to  interrupt  the  due  course  of  a 
trial  or  other  judicial  proceeding.  Second.  A  breach  of  the 
peace,  boisterous  conduct  or  violent  disturbance  in  the  pres- 
ence of  the  justice  or  in  the  immediate  vicinity  of  the  court 
held  by  him,  tending  to  interrupt  the  due  course  of  a  trial  or 
other  judicial  proceeding.  Third.  Disobedience  or  resistance 
to  the  execution  of  a  lawful  order  or  process  made  or  issued 
by  him.  Fourth.  Disobediance  to  a  subpoena  duly  served,  or 
refusing  to  be  sworn  or  answer  as  a  witness.  Fifth.  Rescu- 
ing any  person  or  property  in  the  custodv  of  any  officer,  by 
virtue  of  an  order  or  process  of  the  court  held  by  him. 

Sec  572  When  a  contempt  is  committed  in  the  immediate 
view  and  presence  of  the  justice,  it  may  be  punished  summarily, 
for  which  an  order  shall  be  made,  reciting  the  facts  as  occur- 
ring in  such  immediate  view  and  presence,  adjudging  that  the 
person  proceeded  against  is  thereby  guilty  of  a  contempt,  and 
that  he  be  punished  as  therein  prescribed.  When  the  con- 
tempt is  not  committed  in  the  immediate  view  and  presence 
of  the  justice,  a  warrant  of  arrest  may  be  issued  ny  such 
justice,  on  which  the  person  so  guilty  may  be  arrested  and 
brouget  before  the  justice  immediately,  when  an  opportunity 
to  be  heard  in  his  defense,  or  excuse,  shall  be  given.  The 
justice  may  thereupon  discharge  him,  or  may  convict  him  of 
the  offence.  A  justice  may  punish  for  contempts  by  fine  or 
imprisonment,  or  both ;  such  fine  not  to  exceed  in  any  case 
one  hundred  dollars,  and  such  imprisonment  one  day. 

Sec  573.  The  conviction,  specifying  particularlv  the  of- 
fense and  the  judgment  thereon,  shall  be  entered  by  the  justice 
in  his  docket. 

Sec  574.  Justices  of  the  peace  may  issue  subpoenas  in  any 
action  or  proceeding  in  the  courts  held  by  them,  and  final  pro- 
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cess  on  any  judgment  recovered  therein,  to  any  part  of  the 
county. 

Sec.  575.  Justices  of  the  peace  may  issue  commissions  to 
take  depositions  of  witnesses  out  of  the  territory,  and  settle 
interrogetories  to  be  annexed  thereto,  and  direct  the  manner 
in  which  the  commissions  shall  be  returned.  The  provisions 
of  title  eleventh  of  this  act,  so  far  as  the  same  are  consistent 
with  the  jurisdiction  and  powers  of  justices'  courts,  shall  be 
applicable  to  justices'  courts,  and  to  actions  and  proceedings 
therein. 

Sec  576.  In  actions  respecting  mining  claims,  proof  shall 
be  admitted  of  the  customs,  usages,  or  regulations  established 
and  in  force  in  the  mining  district  embracing  such  claim ;  and 
such  customs,  usages,  or  regulations,  when  not  in  conflict  with 
the  laws  of  this  territory,  shall  govern  the  decision  of  the 
action. 

Sec.  577.  A  new  trial  may  be '  granted  by  the  justice  on 
motion,  within  ten  days  after  the  entry  of  judgment,  for  any 
one  of  the  following  causes :  First.  Accident  or  supprise, 
which  ordinary  prudence  could  not  have  guarded  against. 
Second.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion.  Third.  Insufficiency  of  the 
evidence  to  justify  the  verdict  or  other  decision.  Fourth. 
Newly  discovered  evidence,  material  for  the  party  making  the 
application,  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  time. 

Sec.  578.  The  application  shall  be  made  upon  affidavit  and 
notice.  The  affidavit  shall  be  filed  with  the  justice,  with 
a  statement  of  the  grounds  upon  which  the  party  intends  to 
rely.  The  adverse  party  may  use  counter  affidavits  on  the 
motion,  provided  they  be  filed  one  day  previous  to  the  hearing 
of  the  motion. 

Sec  679.  Any  party  dissatisfied  with  a  judgment  rendered 
in  a  justice's  court,  may  appeal  therefrom  to  the  district  court 
of  the  county,  at  any  time  within  twenty  days  after  the  rendi- 
tion of  judgment.  The  appeal  shall  be  taken  by  filing  a 
notice  of  appeal  with  the  justice,  and  serving  a  copy  on  the  ad- 
verse party.  The  notice  shall  state  whether  me  appeal  is  taken 
from  the  whole  or  a  part  of  the  judgment,  and  if  from  a  part, 
what  part,  and  whether  the  appeal  is  taken  on  questions  of  law 
or  fact,  or  both. 

Sec  580.  When  a  party  appeals  to  the  district  court  on 
questions  of  law  alone,  he  shall  within  ten  days  of  the  rendi- 
tion of  judgment,  prepare  a  statement  of  the  case  and  file  the 
same  with  the  justice.  The  statement  shall  contain  the 
grounds  on  which  the  party  intends  to  rely  on  the  appeal,  and 
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SO  much  of  the  evidence  as  nifty  be  necessfiry  to  explain  the 
grounds  and  no  more.  Within  ten  days  after  he  receives 
notice  that  the  statement  is  filed,  the  adverse  party,  if  dissat- 
isfied with  the  same,  may  file  amendments ;  the  proposed 
statement  and  amendments  shall  be  settled  by  the  justice,  and 
if  no  amendments  be  filed,  the  original  statement  shall  be 
adopted.  The  statement  thus  adopted,  or  as  settled  bv  the 
justice,  with  a  copy  of  the  docket  of  the  justice,  and  all  mo- 
lions  filed  with  him  by  the  parties  during  the  trial,  and  the 
notice  of  appeal,  shall  be  used  on  the  hearing  of  the  appeal 
before  the  district  court 

Sbc.  581.  When  a  party  appeals  to  the  district  court  on 
questions  of  fact,  or  on  questions  of  both  law  and  fact,  no 
statement  need  be  made,  but  the  action  shall  b^  tried  anew  in 
the  district  court. 

Sec.  682.  Upon  receiving  the  notice  of  appeal,  and  on 
payment  of  the  fees  of  the  justice,  and  filing  an  under^king 
as  required  in  the  next  section,  the  justice  shall,  within  five 
days,  transmit  to  the  clerk  of  the  district  court,  if  the  appeal 
be  on  a  question  of  law  alone,  a  certified  copy  of  his  docket, 
the  statement  as  admitted,  or  as  settled,  the  notice  of  appeal, 
and  the  undertaking  filed ;  or,  if  the  appeal' be  on  questions 
of  fact,  or  both  law  and  fact,  a  certifiea  copy  of  his  docket, 
the  pleadings,  all  notices,  motions,  and  other  papers  filed  in 
the  cause,  the  notice  of  appeal,  and  the  undertaking  filed ; 
and  the  justice  may  be  compelled  by  the  district  court,  by  an 
order  entered  upon  motion,  to  transmit  such  papers,  and  may 
be  fined  for  neglect  or  refusal  to  transmit  the  same ;  a  certified 
copjr  of  such  order  may  be  served  on  the  justice  by  the  party 
or  his  attorney.  In  the  district  court  either  party  shall  nave 
the  benefit  of  all  legal  objections  made  in  the  justice's  court. 

Sec  588.  An  appeal  from  a  justice's  court  shall  not  be 
effectual  for  any  purpose  unless  an  undertaking  be  filed,  with 
two  or  more  sureties,  in  the  sum  of  one  hundred  dollars,  for 
the  payment  of  the  costs  on  the  appeal ;  or  if  a  stay  of  pro- 
ceedin^s  be  claimed,  in  a  sum  equal  to  twice  the  amount  of 
thejuogment,  including  costs,  when  the  judgment  is  for  the 
payment  of  money,  or  twice  the  value  of  the  property,  in- 
cluding costs,  when  the  judgment  is  for  the  recovery  of  specific 
personal  property ;  and  shall  be  conditioned,  when  the  action 
IS  for  the  recovery  of  money,  that  the  applicant  will  pa^  the 
amount  of  the  iudgment  appealed  from,  and  all  costs,  if  the 
appeal  be  withdrawn  or  dismissed,  or  the  amount  of  any  judg- 
ment and  all  costs  that  may  be  recovered  against  him  m  said 
action  in  the  district  court ;  where  the  action  is  for  the  recoveiy 
of  specific  personal  property,  the  undertaking  shall  be  condi- 


CIVIL  PRACTICE  ACT.  205 

tioned  that  the  appellant  will  pay  the  judgment  and  coflte  ap- 
pealed from,  and  obey  the  order  of  the  court  made  therein,  if 
the  appeal  be  withdrawn  or  dismissed,  or  any  judgment  and 
costs  that  may  be  recovered  against  him  in  said  action  in  the 
district  court,  and  will  obey  any  order  made  by  the  court 
therein.  The  undertaking  shall  be  accompanied  oy  the  affi- 
davit of  the  sureties  that  tney  are  residents  of  the  county,  and 
are  each  worth  the  amount  specified  in  the  undertaking,  over 
and  above  all  their  just  debts  and  liabilities,  exclusive  of  pro- 
perty exempt  from  execution,  or  the  bond  shall  be  executed 
by  a  sufficient  number  of  sureties,  who  can  justify  in  the  ag- 
gregate to  an  amount  e(jual  to  double  the  amount  specified  in 
Sie  bond;  or  a  deposit  of  the  amount  of  the  judgment 
(including  the  costs)  appealed  from,  or  of  the  value  of  the  pro- 
perty, induding  all  costs,  in  actions  for  the  recovery  of  specific 
personal  property,  with  the  justice;  and  such  deposit  shall  be 
equivalent  to  the  filing  of  ihe  undertaking  in  this  act  men- 
tioned ;  and  in  such  cases  the  justice  shall  transmit  the  money 
to  the  clerk  of  the  district  court,  to  be  by  him  paid  out  upon 
the  order  of  the  court.  The  adverse  party  may,  however, 
except  to  the  sufficiency  of  the  sureties  within  five  days  after 
filing  of  the  undertaking,  and  unless  they,  or  other  sureties, 
justify  before  the  justice  before  whom  the  appeal  is  taken, 
within  five  days  thereafter,  upon  notice  to  the  adverse  party, 
to  the  amount  stated  in  their  affidavits,  the  appeal  shall  be 
regarded  as  if  no  undertaking  had  been  given. 

Sec  584.  If  an  execution  be  issued  on  the  filing  of  the 
undertaking,  staying  all  proceedings,  the  justice  shall,  by 
order,  direct  the  officer  to  stay  all  proceedings  on  the  same. 
Such  officer  shall  upon  payment  of  his  fees  for  services  ren- 
dered on  the  execution,  thereupon  relinquish  all  property 
levied  upon  and  deliver  the  same  to  the  judgment  debtor, 
together  with  all  moneys  collected  from  sales  or  otherwise. 
If  his  fees  be  not  paid,  the  officer  may  retain  so  much  of  the 
property,  or  proceeds  thereof,  as  may  be  necessary  to  pay  the 
same. 

Sec  585.  Costs  shall  be  allowed  to  the  prevailing  party  in 
a  justice's  court 

Sec.  586.  Justices  of  the  peace  shall  receive  from  the 
sheriflT  or  constables  of  their  county  all  moneys  collected  on 
any  process  or  order  issued  by  their  courts  respectively,  and 
all  moneys  paid  to  them  in  their  official  capacity,  and  shall  pay 
the  same  over  to  the  parties  entitled  or  authorized  to  receive 
them,  without  delay.  For  a  violation  of  this  section,  they 
may  be  removed  from  their  office,  and  shall  be  deemed  guilty 
of  a  misdemeanor. 
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Sec.  587.  Justices  of  the  peace  may,  in  all  cases,  require  a 
deposit  of  money  or  an  undertaking,  as  security  for  costs  of 
court,  before  issuing  a  summons. 

Sec.  688.  The  provisions  of  section  thirty-two,  three  hun- 
dered  and  twenty-seven,  three  hundred  and  twenty-eight, 
three  hundred  and  twenty-nine,  three  hundred  and  thirty, 
three  hundred  and  thirty-one,  three  hundred  and  thirty-two, 
four  hundred  and  seventy-four,  four  hundred  and  seventy-five, 
four  hundred  and  seventy-eight,  four  hundred  and  eighty,  four 
hundred  and  eighty-one,  four  hundred  and  eighty-two,  and 
four  hundred  and  eighty-six  shall  be  applicable  to  justice's 
courts  and  actions  therein. 


TITLE    XVIII. 

MISCELLANEOUS   PROVISIONS. 

Sec.  589.  Rales  of  court,  how  made. 

590.  Action  against  sheriff,  etc. 

691.  Terms  explained. 

592.  Sureties,  hovr  to  justify. 

593.  Actions  respecting  mining  claims  In  Justices'  courts. 

594.  Duty  of  receiver. 

695.  Writs  of  certiorari,  etc.,  by  whom  issued. 

596.  Sale  of  property  under  writ  of  attachment. 

597.  Certifled  copies  of  papers  to  be  evidence. 

696.  Co-partners,  when  summoned  in  firm's  name. 
699.  Decisions  on  appeal  to  be  in  writingi  etc. 

600.  Substitution  of  real  party  defendant. 

601.  Intervention,  when  allowed. 

602.  Who  may  intervene. 
608.  How  and  what  set  forth. 

604.  Court  to  determine. 

605.  TesUmony  to  be  in  writing. 

606.  When  talLen  during  postponement  of  trial. 

607.  Execution  for  costs. 

Sec  589.  The  supreme  court  may  make  rules,  not  incon- 
sistent with  the  constitution  and  laws  of  the  territory,  for  its 
own  government  and  the  government  of  the  district  courts ; 
but  such  rules  shall  not  be  in  force  until  thirty  days  after  their 
adoption  and  publication. 


CIVIL  PRACTICE  ACT.  207 

Sbc.  690.  If  an  action  be  brought  against  a  sheriff  for  an 
act  done  by  virtue  of  his  office,  and  he  give  wi'itten  notice 
thereof  to  the  sureties  on  any  bond  of  indemnity  received  bjr 
him,  the  judgment  recovered  therein  shall  be  conclusive  evi- 
dence of  his  right  to  recover  against  such  sureties ;  and  the 
court  or  judge  m  vacation  may,  on  motion,  upon  notice  of  five 
day6,  order  judgment  to  be  entered  up  against  them  for  the 
amount  so  recovered,  including  costs. 

Sec  591.  Words  used  in  this  act  in  the  present  tense,  shall 
be  deemed  to  include  the  future  as  well  as  the  present ;  words 
used  in  the  singular  number  shall  be  deemed  to  include  the 
plural,  and  the  plural  the  singular ;  writing  shall  be  deemed 
to  include  printing  or  printed  paper ;  oath  to  include  affirm- 
ation or  declaration ;  signature  or  subscription  to  include  mark 
when  the  person  cannot  write,  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his  own  name  as  a 
witness. 

Sec.  692.  In  all  cases  where  an  undertaking  with  sureties 
is  required  by  the  provisions  of  this  act,  the  judge,  justice, 
clerk,  or  other  officer  taking  the  same,  shall  require  the  sureties 
to  accompany  the  same  with  an  affidavit  that  they  are  each 
worth  the  sum  specified  in  the  undertaking,  over  and  above  all 
their  just  debts  and  liabilities,  exclusive  of  property  exempt 
from  execution  :  Pi^ovided,  That  when  the  amount  specified 
in  the  undertaking  exceeds  three  thousand  dollars,  and  there 
are  more  than  two  sureties  thereon,  they  may  state  in  their 
affidavits  that  they  are  severally  worth  amounts  less  than  that 
expressed  in  the  undertaking,  if  the  whole  amount  be 
equivalent  to  that  of  two  sufficient  sureties. 

Sec  693.  In  actions  respecting  mining  claims,  in  a  justice's 
court,  the  justice  shall  have  power,  upon  application  of  the 
party  out  of  possession  of  the  claim  or  claims,  after  notice  of 
one  day  to  the  adverse  party,  to  appoint  a  receiver  of  the  pro- 
ceeds of  the  claim,  pending  the  action.  If  the  parties  agree 
upon  a  person,  he  shall  be  appointed  such  receiver ;  if  the 
parties  do  not  agree,  the  justice  shall  appoint  a  receiver,  who 
shall  take  an  oath,  which  shall  be  filea  with  the  justice,  that 
he  is  not  interested  in  the  action  between  the  parties,  and  that 
he  will  honestly  keep  an  account  of  all  gold  dust  or  metals  of 
any  kind,  the  proceeds  of  the  claims  in  dispute.  After  the 
appointment  of  such  receiver,  the  Justice  shall  have  power  to 
issue  a  written  order  to  any  sherin  or  constable,  to  put  such 
receiver  into  possession  of  such  claim,  which  order  said  sheriff 
or  constable  shall  execute,  and  the  receiver  shall  remain  in 
possession  of  the  claim  or  claims  so  lonff  as  the  said  action 
may  remain  undetermined  in  any  court.    The  court  iu  which 
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the  action  may  be  pending,  shall  have  the  authority,  upon  the 
application  of  either  party,  with  two  days'  notice  to  the  other, 
from  time  to  time,  to  make  such  orders  for  the  disposition  of 
the  proceeds  of  such  claim  or  claims,  for  the  safety  of  the 
same,  as  may  seem  proper.  The  court  in  which  the  action 
may  be  pending,  shall  also  have  power,  upon  application  of 
the  receiver,  based  upon  his  affidavit,  to  punish,  as  for  con- 
tempt, all  persons  who  have  been  guilty  of  disturbing  the 
receiver  in  theposseasion  of  the  claims. 

Sec.  594.  The  receiver  mentioned  in  the  last  section  shall 
keep  an  accurate  account  of  all  the  proceeds  of  tiiie  claim 
pending  the  action,  and  of  all  amounts  paid  out  for  working 
the  same,  and  shall  retain  the  proceeds  and  pay  the  same  over, 

Eursuant  to  the  order  of  the  court.  The  receiver  shall  also 
e  required,  on  demand  of  either  party,  to  rive  security  for 
the  faithful  performance  of  his  trust ;  and  shall  be  allowed  for 
the  same  a  reasonable  compensation,  to  be  paid  out  of  the  pro- 
ceeds of  the  claim  in  his  hands,  but  in  no  case  exceeding  ten 
per  cent,  upon  such  proceeds. 

Sec  695.  Writs  of  certiorari  and  mandamus  may  be  issued 
in  the  cases  prescribed  by  this  act,  by  a  judge  of  the  supreme 
court,  district  court,  or  probate  (jourt,  in  vacations ;  and  may, 
in  the  discretion  of  the  judge  issuing  the  writ,  be  made  return- 
able, and  a  hearing  may  be  had  on  the  return  thereof  in  the 
vacation. 

Sec.  696.  Wlienever  property  has  been  taken  by  an  officer, 
under  a  writ  of  attachment,  in  pursuance  of  the  provisions  of 
this  act,  and  it  shall  be  made  to  appear  satisfactorily  to  the' 
court,  or  a  judge  thereof,  or  a  probate  judge,  that  the  interest 
of  the  parties  to  the  action  will  be  subserved  by  a  sale  thereof, 
the  court  or  judge  may  order  such  property  to  be  sold,  in  the 
same  manner  as  property  is  sold  under  an  execution,  and  the 
proceeds  to  be  deposited  in  court,  to  abide  the  jud^ent  in 
•the  action.  Such  order  shall  be  made  only  upon  notice  to  the 
adverse  party  or  his  attorney,  in  case  such  party  has  been  per- 
sonally served  with  a  summons  in  the  action. 

Sec.  597.  A  copy  of  any  record  or  document  or  paper  in 
the  custody  of  a  public  officer  of  this  territory,  or  of  the 
United  States  within  this  territory,  certified  under  the  official 
seal,  or  verified  by  the  oath  of  such  officer,  to  be  a  true,  full 
and  correct  copy  of  the  original  in  his  custody,  may  be  read  in 
evidence  in  an  action  or  proceeding  in  the  courts  of  this  ter- 
ritory, in  the  like  mannner,  and  with  the  like  effect  as  the 
original  could  be,  if  produced. 

DEC.  698.  When  two  or  more  persons,  associated  in  any 
business,  transact  such    business  under  a  common  name^ 
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whether  it  compriae  the  names  of  such  persons  or  not,  the 
associates  may  be  sued  by  such  common  name,  the  summons 
in  such  cases  being  served  on  one  or  more  of  the  associates  ; 
but  the  judgment  in  such  cases  shall  bind  only  the  joint 
property  of  Sie  associates. 

Sec.  599.  All  decisions  given  upon  an  appeal,  in  any  ap- 
pellate court  in  this  territory,  shall  be  given  m  writing,  with 
the  reasons  therefor,  and  filed  with  the  clerk  of  the  court ;  but 
this  section  shall  not  apply  to  actions  tried  with  a  jury  anew 
in  the  district  court  on  an  appeal  from  a  justice's  court. 

Sec  600.  A  defendant,  against  whom  an  action  is  pending  • 
upon  a  contract  or  for  specific  personal  property,  may,  at  any 
time  before  answer,  upon  affidavit  that  a  person  not  a  party  to 
the  action  makes  against  him,  and  without  any  collusion  with 
liim,  a  demand  upon  the  same  contract  or  for  the  i^ame  pro- 
perty, upon  due  notice  to  such  person  and  the  adverse  party, 
apply  to  the  court  for  an  order  to  substitute  such  person  in  his 
place,  and  discharge  him  from  liability  to  either  party,  on  his 
depositing  in  court  the  amount  claimed  on  the  contract,  or 
delivering  the  property  or  its  value  to  such  person  as  the  court 
may  direct ;  and  the  court  may,  in  its  discretion,  make  the 
order. 

Sec  601.  Any  person  shall  be  entitled  to  intervene  in  an 
action,  who  has  an  interest  in  the  matter  in  litigation,  in  the 
success  of  eitlier  of  the  parties  to  the  action,  or  an  interest 
against  both.  An  intervention  takes  place  when  a  third  person 
is  permitted  to  become  a  party  to  an  action  between  other 
persons,  either  by  joining  the  plaintiff  in  claiming  what  is 
sought  by  the  complainant,  or  hj  uniting  with  the  defendant 
in  resisting  the-  claims  of  the  plaintiff,  or  by  demanding  any- 
thing adversely  to  both  the  plaintiff  and  the  defendant. 

Sec  602.  Any  third  person  may  intervene  either  before  or 
after  issue  has  been  joined  in  the  cause. 

Sec  608.  The  intervention  shall  be  by  petition  or  com- 
plaint filed  in  the  court  in  which  the  action  is  pending,  and  it 
must  set  forth  the  grounds  on  which  the  intervention  rests.  A 
copy  of  the  petition  or  complaint  shall  be  served  upon  the 
parties  to  the  action  against  whom  anything  is  demanded, 
who  shall  answer  as  if  it  were  an  original  complaint  in  the 
action. 

Sec  604.  The  court  shall  determine  upon  the  intervention 
at  the  same  time  that  the  action  is  decided ;  if  the  claim  of  the 
party  intervening  is  not  sustained,  he  shall  pay  all  costs 
incurred  by  the  intervention. 

Sec  605.  On  the  trial  of  any  action  in  a  court  of  record,  at 
.the  request  of  either  party,  the  court  may,  in  its  discretion, 
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appoint  a  competent  person  to  ta^e  down  the  testimony  in 
wnting. 

Sec.  606.  The  paripr  obtaioing  the  postponement  of  a  trial 
in  any  court  of  record,  shall  also,  if  required  by  the  adverse 
party,  consent  that  the  testimony  of  any  witness  of  such  ad- 
verse party,  who  is  in  attendance,  be  then  taken  by  deposition 
before  a  judge  or  clerk  of  the  court  in  which  the  cause  is  pen- 
ding, or  before  such  notary  public  as  tiie  court  may  indicate, 
which  shall  accordingly  be  done,  and  the  testimony  so  taken 
may  be  read  on  the  trial  with  the  same  effect,  and  subject  to 
the  same  objections,  as  if  the  witness  were  produced. 

Sec.  607.  Whenever  costs  are  awarded  to  a  party  by  an 
appellate  court,  such  party  may  have  an  execution  for  the 
same,  on  filing  a  remittitur  with  the  clerk  of  the  court  below, 
and  it  shall  be  the  duty  of  such  clerk,  whenever  the  remititur 
is  filed,  to  issue  the  execution  upon  application  therefor ;  and 
whenever  costs  are  awarded  to  a  party  by  an  order  of  any 
court,  such  party  may  have  an  execution  therefor  in  like  manner 
as  upon  a  judgment. 

CONCERNING  COURTS   OF  JUSTICE   OF  THIS  TEBRITORT  AND  JUDICIAL  OFFICERS. 

Sec.  608.  The  following  shall  be  the  courts  of  justice  of  this 
territory :  First.  The  supreme  court.  Second.  The  district 
courts.  Third.  The  probate  courts.  Fourth.  The  justices' 
courts. 

SUPREME  COURT. 

Sec  609.  The  supreme  court  shall  have  appellate  jurisdic- 
tion in  all  civil  cases  where  the  amount  in  dispute  exceeds  in 
value  one  hundred  dollars,  and  in  all  criminal  cases  tried  in 
district  courts ;  and  shall  hold  its  sessions  at  the  capital,  at  the 
times  fixed  by  law. 

DISTRICT  COURTS. 

Sbc.  610.  The  territory  shall  be  divided  into  three  judicial 
districts. 

Sec.  611.  There  shall  be  a  distinct  judge  for  each  of  the 
judicial  districts.  The  courts  held  by  them  shall  be  the  district 
courts  of  the  territory. 

Sec.  612.  The  jurisdiction  of  these  courts  shall  be  of  two 
kinds :    First.     Original.    Second.    Appellate. 

Sec.  613.  The  district  court  shall  have  original  jurisdiction 
in  civil  cases  where  the  amount  in  dispute  exceeds  one  hundred 
dollars^  and  in  all  criminal  cases  not  otherwise  provided  for. 
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Provided^  The  district  court  may  enter  judgment  for  a  less  sum 
than  one  hundred  dollars  upon  the  plaintiS'^s  paying  costs. 

Sec  614.  The  appellate  jurisdiction  of  these  courts  shall 
extend  to  hearing  upon  appeal,  an  order  or  judgment  of  a  pro- 
bate court  or  justice  of  the  peace,  in  the  cases  prescribed  by 
statute. 

Sec  615.  The  courts  and  judges  thereof  shall  have  power 
to  issue  all  writs  necessary  or  proper  to  the  complete  exercise 
of  the  power  conferred  upon  them  by  the  constitution  and  the 
organic  act. 

Bec.  616.  The  terms  shall  be  held  at  such  times  and  places 
as  provided  by  law ;  if  a  room  for  holding  the  court  be  not 
provided  by  the  county,  together  with  attendants,  fuel,  lights 
and  stationery,  suitable  and  sufficient  for  the  transaction  of 
business,  the  court  may  direct  the  sheriff  to  provide  such  room, 
attendants,  fuel,  lights  and  stationery,  and  the  expenses  shall 
be  a  county  charge. 

Sec  6lf.  The  district  judges  shall,  at  all  reasonable  times, 
when  not  engaged  in  holding  courts,  transact  such  business  at 
their  chambers  as  may  be  done  out  of  court,  at  chambers ; 
they  may  try  and  determine  writs  of  mcLTulamus^  certiorarij  and 
qou  warranto^  hear  and  dispose  of  all  applications  for  orders 
and  writs,  which  are  usually  granted,  in  tne  first  instance,  upon 
an  ex  parte  application  ;  and  may,  in  their  discretion,  also  hear 
applications  to  discharge  such  orders  and  writs. 

Sec  618.  Whenever  an  action  or  proceeding  is  commenced 
in  a  district  court,  in  which  a  probate  court  has  concurrent 
jtirisdiction,  the  district  court  may,  if  the  parties  consent,  by 
order,  transfer  the  same  to  the  probate  court  of  the  same 
county  ;  upon  such  transferrence,  the  probate  court  shall  have 
and  exercise  over  such  action  or  proceeding  the  same  jiirisdic- 
tion  as  if  originally  commenced  therein. 

Sec.  619.  Each  district  court  shall  have  power  to  make 
rules,  not  inconsistant  with  the  constitution  and  laws  of  this 
territory,  for  its  own  government  and  the  government  of  its 
officers,  but  such  rules  shall  not  be  in  force  until  thirty  days 
after  their  adoption  and  publication,  and  no  rule  shall  be  made 
imposing  any  tax  or  charge  upon  any  legal  proceeding,  or 
maldng  an  allowance  to  any  officer  for  services. 

THE  PROBATE  C0UBT3. 

Sec.  620.  There  shall  be  in  each  county  a  probate  court, 
with  Ae  jurisdiction  conferred  by  this  chapter. 

Sec.  621.  The  probate  court  shall  have  power  to  open  and 
receive  the  proof  of  last  wills  and  testaments,  and  to  admit  them 
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to  probate;  to  grant  letters  testamentary,  of  administration, 
and  of  guardianship,  and  to  revoke  the  same,  for  cause  shown, 
according  to  law;  to  compel  executors,  administrators  and 
guardians  to  render  an  account  when  required,  or  at  the  period 
fixed  by  law ;  to  order  the  sale  of  property  of  estates,  or  be- 
longing to  minors ;  to  order  the  payment  of  debts  due  by 
estates ;  to  order  and  regulate  all  partitions  of  property  or 
estates  of  deceased  persons ;  to  compel  the  attendance  of  wit- 
nesses; to  appoint  appraisers  or  arbitrators;  to  compel  the 
production  of  title  deeck,  papera,  or  other  property  of  an  estate, 
or  of  a  minor ;  and  to  make  such  other  orders,  as  may  be  ne- 
cessary and  proper,  in  the  exercise  of  the  jurisdiction  conferred 
upon  the  probate  court. 

Sbc.  622.  The  probate  judge  shall  have  power  in  vacation 
to  appoint  appraisers ;  to  receive  inventories  and  accounts  to 
be  filed  in  his  court ;  to  suspend  the  powers  of  executors,  ad- 
ministrators or  guardians,  in  the  cases  allowed  by  law ;  to 
grant  letters  of  administration  or  guardianship  ;  to  approve 
claims  and  bonds,  and  to  direct  the  issuance  from  this  court 
of  all  writs  and  process  necessary,  in  the  exercise  of  his  powers 
as  probate  judece. 

Sec.  623.  The  probate  court  shall  have  original  civil  juris- 
diction :  First  Of  an  action  to  enforce  the  lien  of  mechanics 
and  others.  Second.  It  shall  also  have  concurrent  jurisdic- 
tion with  the  district  court  of  the  territory,  in  all  civil  actions 
when  the  amount  in  controversy  shall  not  exceed  five  hundred 
dollars.  The  probate  court,  and  the  judge  thereof,  shall  have 
power  at  cjpiambers  to  try  and  determine  suits  of  mandanms^ 
certiorari^  and  quo  warranto^  and  to  issue  all  writs  necessary  or 
proper  to  the  complete  exercise  of  the  powers  conferred  upon 
it  by  this  and  other  statutes,  and  in  the  absence  of  the  district 
judge  from  the  county,  to  issue  writs  of  habeas  corpus  and  in- 
junction. If  a  room  for  holding  the  court  be  not  provided  by 
the  county,  together  with  attendants,  fuel,  lights,  and  star 
tionery,  suitable  and  sufficient  for  the  transaction  of  business, 
the  court  may  direct  the  sheriflF  to  procure  such  room,  at- 
tendants, fuel,  light,  and  stationery,  and  the  expenses  thereof 
shall  be  a  cpunty  charge. 

Sec  624.  A  regular  term  of  the  probate  court  shall  be  held  at 
the  county  seat  of  each  county,  commencing  on  the  fourth 
Monday  in  January,  April,  July,  and  October,  for  the  transac- 
tion of  all  business  of  which  said  court  has  jurisdiction : 
Provided^  hmoevevy  That  if  the  district  court  of  the  district  em- 
bracing any  county  be  in  session  at  such  time,  the  probate 
court  of  the  county  in  which  said  district  court  is  held,  shall 
stand  adjourned  until  the  first  Monday  of  the  eusaing  month. 
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Sec.  625.  That  if  said  court  shall  not  be  held  on  the  first 
day  of  the  term,  such  court  shall  stand  adjourned  from  day  to 
day  until  the  evening  of  the  third  day.  If  at  that  time  the 
judffe  shall  not  have  appeared  and  opened  court,  the  same 
shall  stand  adjourned  until  the  next  regular  term.  Special 
adjourned  terms  may  be  held  in  continuation  of  the  regular ' 
term,  upon  its  being  so  ordered  by  the  court  in  term  time,  and 
entered  by  the  clerk  upon  the  record  of  the  court. 

Skc.  626.    In  all  actions,  the  jurisdiction  of  which  has  been 

fiven  by  this  act  to  the  probate  courts,  the  party  plaintiff  shall, 
efore  his  complaint  and  notice,  writ,  record  or  papers  upon 
which  his  action  is  founded,  be  filed  by  the  clerk,  pay  into  the 
hands  of  said  clerk  a  docket  fee  of  ten  dollars,  which  shall  be 
paid  to  the  probate  judge  by  the  clerk,  and  no  docket  fee  shall 
be  allowed  attorneys  in  the  probate  court. 

Sec.  627.  That  if  the  judge  be  disqualified  for  any  cause 
from  sitting  on  the  determination  of  any  cause  or  proceeding 
pending  before  him,  the  same  shall  be  certified  with  the  origi- 
nal papers  to  the  district  court  of  the  district  including  the 
county,  which  shall  proceed  thereon  to  final  judgment  jand 
determination. 

Sec.  628.  That  each  judge  of  the  probate  court  shall  be  a 
conservator  of  the  peace  throughout  his  countjr. 

Sec  629.  In  all  civil  cases  within  their  jurisdiction,  the 
probate  courts  and  the  judges  thereof  shall  have  the  same 
power  to  grant  all  orders,  writs  and  process  which  the  district 
courts  or  the  judges  thereof  have  power  to  gi'ant  within  their 
jurisdiction,  and  to  hear  and  determine  all  questions  arising 
within  their  jurisdiction,  as  fully  and  completely  as  the  district 
courts  or  the  judges  thereof  have  power  to  do  under  the  laws 
of  this  territon?'. 

Sec  630.  Juries  in  all  civil  actions  in  the  probate  courts 
shall  consist  of  six  persons  having  the  qualifications  of  electors, 
who  shall  not  be  summoned  until  the  cause  is  at  issue  and  set 
for  trial,  and  a  demand  is  made  in  writing  therefor  by  one  or 
more  of  the  parties,  and  their  legal  fees  paid  into  the  hands  of 
the  clerk  by  the  party  making  the  demand. 

Sec  631.  The  clerk  shall  issue  a  venire  returnable  on  the 
day  upon  which  the  cause  is  set  for  trial,  and  if  on  the  return 
day  the  panel  be  not  fall,  it  may  be  filled  by  summoning  tales- 
men. No  challenges  shall  be  allowed  either  party  except  for 
cause.  ^ 

justices'  courts. 

Sec  632.  The  courts  held  by  justices  of  the  peace  in  this 
territory,  shall  be  denominated  justices'  courts,  and  shall  have 


214  CXVIL  PBAClHOE  ACT. 

the  jurisdiction  conferred  by  this  act,  but  nothing  contained 
in  this  act  shall  affect  their  jurisdiction  in  actions  or  proceed* 
ings  now  pending  therein,  nor  shall  it  afiect  any  judgment  or 
order  already  made,  or  proceedings  already  taken. 

Sec.  633.  Justices'  courts  shall  have  jurisdiction  of  the  fol- 
lowing actions  and  proceedings :  First.  Of  an  action  arising 
on  contracts  for  the  recovery  of  money  only»  if  the  sum 
claimed  does  not  exceed  one  hundred  dollars.  Second.  Of  an 
action  for  damages  for  injury  to  the  person,  or  for  taking  or 
detaining  personal  property,  or  for  injuring  real  or  personal 

Sroperty,  if  the  damages  claimed  do  not  exceed  one  hundred 
ollars.  Third.  Of  an  action  for  a  fine,  penalty  or  forfeiture, 
not  exceeding  one  hundred  dollars,  given  by  statute,  or  the 
ordinance  of  an  incorporated  city.  Fourth.  Of  an  action 
upon  a  bond  conditioned  for  the  payment  of  money  not  ex- 
ceeding one  hundred  dollars  though  the  penalty  exceed  that 
sum,  the  judgment  to  be  given  for  the  sum  actually  due ; 
when  the  payments  are  to  be  made  by  installments,  an  action 
may  be  brought  for  each  installment  as  it  becomes  due.  Fifth. 
Of  an  action  upon  a  surety  bond  or  undertaking  taken  by 
them,  though  the  penalty  exceed,  if  the  amount  claimed  does 
not  exceed  one  hundred  dollars.  Sixth.  Of  an  action  for  the 
foreclosure  of  any  mortgage,  or  the  enforcement  of  any  lien 
on  real  or  personal  property,  when  the  debt  secured  does  not 
exceed  one  hundred  dollars.  Seventh.  Of  an  action  to  re- 
cover the  possession  of  personal  property,  when  the  value  of 
such  property  does  not  exceed  one  hundred  dollars.  Eighth. 
To  take  and  enter  judgment  on  the  confession  of  a  defendant 
when  the  amount  confessed  does  not  exceed  one  hundred  dol- 
lars. Ninth.  Of  an  action  for  a  forcible  or  unlawful  entry 
upon,  or  a  forcible  or  unlawful  detention  of  lands,  tenements, 
or  other  possessions.  Tenth.  Of  an  action  to  determine  the 
right  to  a  mining  claim,  and  for  damages  for  injury  to  the 
same,  when  the  damages  claimed  do  not  exceed  one  hundred 
dollars.  Eleventh.  Of  proceedings  respecting  vagrants  and 
disorderly  persons. 

Sec  634.  The  jurisdiction  conferred  by  the  last  section 
shall  not  extend,  however,  to  a  civil  action  in  which  the  title 
to  real  property  shall  come  in  question. 

Sec.  685.  These  courts  shall  also  have  jurisdiction  of  the 
following  public  offenses,  committed  within  the  respective  coun- 
ties in  which  such  courts  are  established :  First.  Petit  larceny. 
Second.  Assault  and  battery,  not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  discharge  of  his  duties,  or 
with  intent  to  kill.  Third.  Breaches  of  the'  peace,  riots, 
affrays,  committing  a  willful  iiyury  to  property,  and  all  mia- 
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demeanors,  punishable  by  fine,  not  exceeding  five  hundred  dol- 
lars, or  imprisonment  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonmei^t. 

Bec.  636.  There  shall  be  no  terms  in  justices'  courts ;  these 
courts  shall  be  always  open. 

Sec  637.  Each  justice,  before  entering  upon  the  discharge 
of  his  duties,  shall  take  the  constitutional  oath  of  office,  and 
'  shall  execute  a  bond  to  the  territoir,  in  the  sum  of  two  thou- 
sand dollars,  conditioned  for  the  mithful  performance  of  his 
duties,  and  file  the  same  with  the  county  clerk. 

GENERAL    FBOVISIOXS     RESPECTING    THE  COURTS    OF    JUSTICE    AND    JUDICIAL 

OFFICERS. 

Sec  638.  The  supreme  court,  the  several  district  courts, 
and  the  several  probate  courts  of  this  territory  shall  be  courts 
of  record. 

Sec  639.  The  sittings  of  every  court  of  justice  shall  be 
public,  except  as  is  provided  in  the  next  section. 

Sec  640.  In  an  action  for  divorce,  the  court  may  direct 
the  trial  of  any  issue  of  fiict  joined  therein  to  be  private,  and 
upon  such  directions,  all  persons  majriJe  excluded,  except  the 
omcers  of  the  court,  the  parties,  their  witnesses  and  counsel. 

Sec  641.  Every  court  shall  have  power — ^First.  To  pre- 
serve and  enforce  order  in  its  immediate  presence.  Second. 
To  enforce  order  in  the  proceedings  before  it,  or  before  a  per- 
son or  persons  empowered  to  conduct  a  judicial  investigation 
under  its  authority.  Third.  To  compel  obedience  to  its  law- 
ful judgments,  orders  and  process,  and  to  the  lawful  orders 
of  its  judge  out  of  caurt,  in  an  action  or  proceeding  pending 
therein.  Fourth.  To  control,  in  furtherance  of  justice,  the 
conduct  of  its  ministerial  officers. 

PARTICULAR  DISQUALIFICATION  OF  JUDGES. 

Sec  642.  A  judge  shall  not  act  as  such  in  any  of  the  fol- 
lowing cases:  First.  In  an  action  or  proceeding  to  which 
he  is  a  party  or  in  which  he  is  interested.  Second.  "When  he 
is  related  to  either  party,  by  consanguinity  or  affinity,  within 
the  third  degree.  Third.  When  he  has  been  attorney  or 
counsel  for  either  party  in  the  action  or  proceeding.  But  this 
section  shall  pot  apply  to  the  arrangement  of  the  calendar  or 
the  regulation  of  the  order  of  business. 

Sec  643.  A  judge  shall  not  act  as  attorney  or  counsel  in  a 
court  in  which  he  is  judge,  or  in  an  action  or  proceeding  re- 
moved therefrom  to  another  court  for  review,  or  in  any  action 
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or  proceeding  firom  which  an  appeal  may  lie  in  his  own 
court 

Sec,  644.  A  judge  of  the  supreme  court  or  of  the  district 
court  shall  not  act  as  attorney  or  counsel  in  any  court,  ex- 
cept in  an  action  or  proceeding  to  which  he  is  a  party  on  the 
record. 

Sec  645.  A  judge  or  justice  of  the  peace  shall  not  have 
a  partner  acting  as  attorney  or  counsel  in  any  court  in  this 
territoiy. 

JUDICIAL  DATS  AND  PLACES  OF  H0LDI2TG  COURTS. 

Sec  646.  The  courts  of  justice  may  he  held  and  judicial 
husiness  may  be  transacted  on  any  day  except  as  provided  in 
the  next  section. 

Sec  647.  No  court  shall  be  opened,  nor  shall  any  judicial 
business  be  transacted  on  Sunday,  on  New  Year's  day,  on  the 
Fourth  of  July,  on  Christmas  day,  on  Washington's  birthday,* 
on  Thanksgiving  day,  or  on  a  day  in  which  the  general  elec- 
tion is  held,  except  for  the  following  purposes :  Firet.  To 
give,  upon  their  request,  instructions  to  a  jury  then  deliber- 
ating on  their  verdict.  Second.  To  receive  a  verdict  or  dis- 
charge a  jury.  Third.  For  the  exercise  of  the  powers  of  a 
magistrate  in  a  criminal  action,  or  in  a  proceeding  of  a  crim- 
inal nature;  Provided^  That  when  the  day  fixed  for  opening  a 
court  shall  fall  on  any  of  the  days  mentioned  in  this  section, 
the  court  shall  be  opened  on  the  next  or  succeeding  day. 

Sec  648.  Every  court  of  justice,  except  a  justice's,  shall 
sit  at  the  county  seat  of  the  county  in  which  it  is  held,  except 
in  cases  provided  by  law,  approved  Becember  eighteenth, 
eighteen  hundred  and  sixty-three.  No  justice  of  the  peace 
shall  hold  a  court  in  any  other  county  or  city  than  the  one  for 
which  he  shall  have  been  elected. 

SEALS  OF  THE  COURTS  OF  JUSTICE. 

Sec  649.  Each  of  tlie  following  courts,  and  no  others,  shall 
have  a  seal :  First.  The  supreme  court.  Second.  The  dis- 
trict courts.     Third.     The  probate  courts. 

Sec  650.  The  clerk  of  each  court  shall  keep  the  seal 
thereof. 

Sec  661.  The  seal  of  the  court  need  not  be  affixed  to  any 
proceedings  therein,  except — ^First.  To  a  summons  or  writ. 
Second.  To  the  proof  of  a  will,  or  the  appointment  of  an 
executor,  administrator  or  guardian.  Third.  To  the  authen- 
tication of  a  copy  of  a  record,  or  other  proceeding  of  the 
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court,  or  an  officer  thereof,  for  the  purpose  of  evidence  in 
another  court. 

Sbc.  652,  The  seal  may  be  affixed  by  impressing  it  on  the 
paper,  or  oh  a  substance  attached  to  the  paper,  and  capable 
of  receiving  the  impression. 

IflSCSLLANEOUS  PROVISIONS  RSSPEOTINO  COURTS  AND  JUDICIAL  OFFICERS. 

Sbc.  653.  If  an  application  for  an  order,  made  to  a  judffe 
of  a  court  in  which  the  action  or  proceeding  is  pending,  be 
refused  in  whole  or  in  part,  or  be  granted  conditionally,  no 
subsequent  application  for  the  same  order  shall  be  made  to 
any  other  judge,  except  of  a  higher  court;  Provided^  That 
nothing  in  this  section  be  so  construed  as  to  apply  to  motions 
refused  for  any  informality  in  the  papers  or  proceedings 
necessary  to  obtain  an  order. 

Sec.  654.  A  violation  of  the  last  section  may  be  punished 
as  a  contempt ;  and  an  order  made  contrary  thereto  may  be 
revoked  by  the  judge  w^ho  made  it,  or  vacated  hj  a  judge 
of  a  court  m  which  the  action  or  proceeding  is  pendmg. 

Sec.  655.  The  judges  of  the  supreme  court,  of  flie  dis- 
trict  courts  and  of  the  probate  courts  shall  have  power  in  any 
part  of  the  territory,  and  justices  of  the  peace  within  their 
respective  counties,  shall  have  power  to  take  and  certify — 
First.  The  proof  and  acknowledgement  of  a  conveyance  of 
real  property,  or  of  any  other  written  instrument.  Second. 
The  acknowledgment  of  satisfaction  of  a  judgment  of  any 
court.  Thirdi  An  affidavit  to  be  used  in  any  court  of  justice 
of  this  territory. 

Sec  656.  !No  action  or  proceeding  in  a  court  of  justice 
shall  be  affected  by  a  vacancy  in  the  office  of  all  or  any  of  the 
judges,  or  by  the  failure  of  a  term  thereof. 

Sec.  657.  Every  written  proceeding  in  a  court  of  justice  in 
this  territory,  or  before  a  juaicial  officer,  shall  be  in  the  Eng- 
lish language ;  but  such  abbreviations  as  are  now  commonly 
used  in  that  language  may  he  used,  and  numbers  may  be  ex- 
pressed by  figures  or  numerals,  in  the  customary  manner. 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER. 

Sec.  658.    Entry  into  lands,  how  made. 

659.  Justice  of  the  peace  may  inqnire  into,  and  have  restitution. 

660.  Proceedings  on  complaint  to  Justice. 

663.  Proceedings  when  defendant  absent  ft*om  coanty. 

664.  Adjournment  of  trial,  when  to  be  made. 
6C5.    Testimony,  how  taken. 
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Sio.  666.  Wluit  compUintnt  required  to  show,  what  delidikdtiit  mfty  show  in  defenw. 

667.  Proceedings  on  decision  of  case* 

668.  When  jory  cannot  agree. 

669.  Damages,  rents,  etc.,  on  Tordict  for  complaint. 

670.  Proceedings  against  tenants  holding  over. 

671.  Preceding  article  not  applicable  to  certain  cases. 

672.  Penalty  for  not  attending  as  a  jnror  or  witness. 
678.  Appeals,  when  and  how  to  be  taken. 

67i.  Appeal  to  stay  proceedings  and  trial,  statement  of  case  not  necessary. 

676.  Appeal  to  stay  proceedings  on  writ  of  restitution. 

676.  Matter  of  form  immaterial. 

677.  Amendraenti  to  pleadings. 

678.  Snmmons,  form  of. 

679.  Form  T>f  writ  of  restitntion. 

Sec.  658.  No  person  or  persons  shall  hereafter  make  any 
entry  into  lands,  tenements  or  other  possessions,  but  in  cases 
where  entry  is  given  by  law ;  and  in  such  cases  not  with  strong 
hand  nor  with  multitude  of  people,  but  only  in  a  peaceable 
manner;  and  if  any  person  from  henceforth  do  to  the  contrary, 
and  thereof  be  duly  convicted,  he  shall  be  punished  by  fine. 

Sec,  659.  Any  justice  of  the  peace  shall  have  authority  to 
inquire,  as  hereinafter  directed,  as  well  against  those  who  make 
unlawful  or  forcible  entry  into  lands,  tenements,  or  other  J)os- 
sessions,  and  detain  the  same,  as  against  those  who,  having 
lawful  and  peaceful  entry  into  lands,  tenements,  or  other  pos- 
sessions, unlawfully  detain  the  same;  and  if  it  be  found,  upon 
such  inquiry,  that  an  unlawftil  or  forcible  entry  hath  been 
made,  and  that  the  said  lands,  tenements,  or  other  possessions, 
after  a  lawful  entry,  are  held  unlawfully,  then  such  justice  shall 
cause  the  party  complaining  to  have  restitution  thereof. 

Sec.  660.  When  any  complaint  shall  be  made  in  writing 
to  any  justice  of  the  peace,  of  any  such  unlawful  or  forcible  entry, 
or  unlawful  detainer,  said  j'ustice  shall  issue  a  summons, 
directed  to  the  sheriff  or  any  constable  of  the  county,  com- 
manding him  to  summon  the  person  or  persons  against  whom 
such  complaint  shall  have  been  made,  to  appear  before  the 
said  justice  on  a  day  in  such  summons  named,  which  shall  not 
be  more  than  ten  days  from  the  issuing  of  such  summons,  and 
at  the  place  therein  mentioned. 

Sec  661.  Such  summons  shall  be  served  upon  the  person 
or  persons  against  whom  the  same  is  issued,  by  delivering  a 
certified  copy  thereof  to  such  person  or  persons  at  least  four 
days  before  the  return  dav  thereof;  and  the  officer  serving  the 
same  shall  make  a  special  return  of  the  time  and  manner  of 
serving  such  summons. 

Sec  662.    After  the  return  of  the  summons,  served  as 
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hereinbefore  provided,  and  at  the  time  and  place  appointed  in 
said  summons,  the  justice  shall  proceed  to  hear  and  determine 
said  complaint,  unless  either  party  shall  demand  a  jury ;  in 
which  case,  the  justice  shall  issue  a  venire  for  a  jury,  in  the  same 
manner,  and  upon  the  same  terms,  as  in  other  cases  provided 
for  trial  by  jury  in  justices'  courts,  and  such  jury  shall  be  sworn 
as  in  other  cases. 

Sec.  663.  If,  at  the  time  of  making  such  complaint,  it  shall 
be  made  to  appear  that  such  person  or  persons  against  whom 
said  complaint  is  made,  or  either  of  them",  are  absent  from  the 
county,  it  shall  be  the  duty  of  the  justice  before  whom  the 
same  is  made,  to  issue  his  summons,  as  hereinbefore  provided, 
and  the  same  may  be  served  by  leaving  a  certified  copy  thereof 
at  the  last  and  usual  place  of  abode  of  such  person  or  persons, 
not  less  than  four  days  before  the  return  day  thereoi^  which 
copy  shall  be  left  with  some  member  of  the  family,  or  some 
pei*son  residing  at  such  place,  of  suitable  a^e  and  discretion, 
to  whom  the  contents  thereof  shall  be  explamed  by  the  officer 
leaving  the  same,  and  the  officer  shall  make  a  special  return 
of  the  time  and  manner  of  serving  said  summons,  and  the  suit 
shall  thereafter  proceed  the  same  as  though  a  personal  service 
were  had  of  such  summons. 

Sec.  664.  The  justice  may,  in  his  discretion,  adjourn  any 
trial  under  this  act,  not  exceeding  ten  days ;  and  when  the  de* 
fen  dan t,  his  agent  or  attorney,  shall  make  oath  that  he  cannot 
safely  proceed  to  trial,  for  want  of  some  material  witness, 
naming  him,  that  he  has  made  due  exertion  to  obtain  such 
witness,  and  believes,  if  an  adjournment  be  allowed,  he  will 
be  able  to  procure  the  attendance  of  such  witness,  or  his 
deposition,  in  time  to  produce  the  same  upon  the  trial,  in 
which  case,  if  such  person  or  persons  will  give  bond,  with  one 
or  more  sufficient  sureties,  conditioned  to  pay  the  said  com* 
plainant  for  all  rent  that  may  accrue  during  the  pending  of 
such  suit,  and  all  costs  and  damages  consequent  upon  such 
adjournment,  the  said  justice  shall  adjourn  said  cause  for 
such  reasonable  time  as  may  appear  necessary,  not  exceeding 
three  months. 

Sec.  665.  The  testimony  of  any  witness,  which  may  be 
considered  necessary  bv  either  party,  may  be  taken  in  the 
same  manner,  and  with  the  like  effect,  as  is  provided  for  the 
taking  of  testimonv  in  other  cases  in  justices  courts. 

Sec  666.  On  the  trial,  the  complainant  shall  only  be  re- 
quired to  show,  in  addition  to  the  forcible  entry  or  detainer 
complained  of,  that  he  was  peaceably  in  actual  possession  at 
the  time  of  a  forcible  entry,  or  was  entitled  to  the  possession 
of  the  premises  at  the  time  of  a  forcible  holding  oven    The 
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defendant  may  show  in  his  defense  that  he,  or  his  ancestors, 
or  those  whose  interest  in  such  premises  he  claims,  have  been 
in  quiet  possession  thereof  for  the  space  of  one  whole  year 
together  next  before  the  said  inquisition,  and  that  his  interest 
therein  is  not  then  ended  or  determined,  and  such  showing 
shall  be  a  bar  to  the  prosecution ;  and  in  no  case  when  the 
title  of  land  is  necessarily  involved,  shall  a  justice  of  the  peace 
have  cognizance. 

Sec  667.  If  upo.nthe  trial  of  any  complaint  under  this  act, 
the  justice  or  jury  shall  find  the  defendant  or  defendants,  or 
either  of  them,  guilty  of  the  allegations  in  the  complaint,  said 

i'ustice  shall  thereupon  enter  judgment  for  the  complainant  to 
ave  restoration  of  the  premises,  and  shall  impose  such  fine, 
not  exceeding  one  hundred  dollars,  considering  all  the  circum- 
stances, as  he  may  deem  just,  and  shall  tax  the  costs  for  the 
complainant,  and  may  issue  execution  therefor ;  and  the  said 
justice  shall  award  and  issue  a  writ  of  restitution ;  but  if  the 
said  justice  or  jury  find  that  the  person  complained  of  is  not 
guilty,  the  justice  shall  tax  the  costs  against  the  complainant, 
and  issue  execution  therefor. 

Sec.  668.  If  the  jury  empanneled  cannot  agree  upon  a 
verdict,  the  justice  may,  with  the  consent  of  the  parties,  dis- 
charge them,  and  issue  a  venire  returnable  forthwith,  or  at 
some  other  time  agreed  upon  by  the  parties. 

Sec.  669.  In  all  cases  of  a  verdict  by  the  justice  or  jury  for 
the  complainant,  the  damages  shall  be  assessed  as  well  for 
waste  and  injury  committed  upon  the  premises,  as  for  the 
rents  and  profits  during  such  detainer,  and  the  verdict  shall 
also  find  the  monthly  value  of  the  rents  and  profits  of  the  said 
premises ;  and  the  complainant  shall  be  entitled  to  recover 
treble  damages  against  the  persons  against  whom  judgment 
has  been  rendered,  which  damages  shall  be  assessed  by  the 
justice  or  jury,  and  when  so  assessed  shall  be  trebled  by  said 
justice,  and  entered  as  a  judgment  in  the  cause,  upon  which 
execution  may  issue. 

Sec  670.  When  any  person  shall  hold  over  any  lands, 
tenements,  of  other  possessions,  after  the  termination  of  the 
time  for  which  they  are  demised,  or  let  him  or  her,  or  to  the 
person  under  whom  he  or  she  holds  possession,  or  contrary  to 
the  conditions  or  covenants  of  the  lease  or  agreement  under 
which  he  or  she  holds,  or  after  any  rent  shall  become  due  ac- 
cording to  the  terms  of  such  lease  or  agreement,  and  shall 
remain  unpaid  for  the  space  of  three  days ;  in  all  such  cases,  if 
the  lessor,  his  heirs,  executors,  administrators,  assigns,  agent, 
or  attorney,  shall  make  demand  in  writing  of  such  tenant,  that 
he  or  she  shall  deliver  possession  of  the  premises  held  as  afore- 
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said,  and  if  Buch  tenant  shall  refuse  or  neglect,  for  the  space 
of  three  days  after  such  demand,  to  quit  the  possession  of  such 
lands  or  tenements,  or  to  pay  the  rent  thereof,  due  and  unpaid 
as  aforesaid,  upon  complaint  thereof  to  any  justice  of  the  peace 
of  the  proper  county,  the  justice  shall  proceed  to  hear,  try, 
and  determine  the  same,  in  the  same  manner  as  in  other  cases 
herein  before  provided  for,  but  shall  impose  no  fine  upon  any 
such  case  mentioned  in  this  section. 

Sec.  671.  The  preceding  section  shall  not  extend  to  any 
person  who  has,  or  shall  have  continued  in  possession  one 
year  after  the  termination  of  the  time  for  which  the  premises 
were  demised,  or  leased,  or  let  to  him  or  her,  or  those  under 
whom  he  or  she  holds  possession,  or  to  any  person  who  con- 
tinues in  possession  three  years,  quietly  and  peaceably. 

Sec  672.  Every  person  summoned  as  a  juror,  or  sub- 
pcened  as  a  witness,  who  shall  not  appear,  or  who,  appearing, 
shall  refuse  to  serve  or  give  evidence  in  any  prosecution  in- 
stituted under  this  act,  shall  forfeit  and  pay  for  every  such 
default,  or  refusal,  to  the  use  of  the  county,  unless  some  reason- 
able cause  be  assigned,  such  fine,  not  exceeding  twenty  dollars, 
as  the  said  justice  shall  think  proper  to  impose,  and  execution 
may  be  issued  therefor. 

Sec.  673.  If  either  party  shall  feel  aggrieved  by  the  verdict 
of  the  jury,  or  decision  of  the  justice,  he  may  appeal  within 
ten  days,  as  in  other  cases  tried  before  justices  of  the  peace, 
to  the  district  court,  and  he  shall  give  bond,  with  two  or  more 
sufficient  sureties,  to  be  approved  by  said  justice,  conditioned 
to  pay  all  costs  of  such  appeal,  and  abide  the  order  the  court 
may  make  therein,  and  pay  all  rent  and  other  damages  justly 
accruing  dunng  the  pending  of  such  appeal ;  and  upon  the 
filing  of  the  notice  of  appeal,  and  the  affidavit  of  the  appel- 
lant that  the  appeal  is  taken  in  good  faith,  and  that  he  intends 
to  perfect  said  appeal,  the  justice  shall  grant  a  stay  of  the  writ 
of  restitution  for  not  exceeding  two  days,  for  the  purpose  of 
allowing  the  appellant  an  opportunity  to  file  his  appeal  bond, 
and  for  no  other. 

Sec  674.  Upon  taking  such  appeal,  all  further  proceedings 
in  the  case  shall  be  thereby  stayed,  and  the  appellate  court,  in 
all  cases  which  are  now  pending,  or  which  may  hereafter  be 
brought,  shall  proceed  to  try  the  case  anew,  and  shall  issue  all 
necessary  writs  and  process  to  carry  out  the  provisions  of  this 
act.  All  laws,  or  parts  of  laws,  which  require  a  statement  of 
the  case,  or  evidence,  or  exceptions,  to  be  taken  before  a  jus- 
tice of  the  peace,  on  the  trial  of  a  case  for  forcible  entry  and 
unlawful  detainer,  in  order  to  perfect  an  appeal,  are  hereby 
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repealed,  and  the  same  shall  he  tried  in  the  appellate  court  on 
the  evidence  introduced  before  said  appellate  court. 

Sec.  675.  If  a  writ  of  restitution  shall  have  been  issued 
previous  to  the  taking  of  the  appeal,  the  justice  shall  give  the 
appellant  a  certificate  of  the  allowance  of  such  appeal ;  and 
upon  the  serving  of  such  certificate  upon  the  officer  having 
such  writ  of  restitution,  said  officer  shall  cease  all  further  pro- 
ceedings by  virtue  of  such  writ,  and  if  such  writ  shall  not 
have  been  completely  executed,  the  parties  in  possession  shall 
remain  in  possession  of  the  premises  until  the  appeal  shall  be 
determined. ' 

Sec.  676.  In  all  cases  of  appeal  under  this  act,  the  appellate 
court  shall  not  dismiss  or  quash  the  proceedings  for  want  of 
form,  only  provided  the  proceedings  have  been  conducted 
substantially  according  to  tne  provisions  of  this  act. 

Sec  677.  Amendments  to  the  complaint,  answer,  or  sum- 
mons, in  matters  of  form  only,  may  be  allowed  by  the  court 
at  any  time  before  final  judgment,  upon  such  terms  as  may  be 
just,  and  all  matters  of  excuse,  justification,  or  avoidance  of 
the  allegations  in  the  complaint,  may  be  given  in  evidence 
under  the  answer. 

Sec  678.  The  following,  or  equivalent  forms,  may  be  used 
in  proceedings  under  this  act,  to  wit : 

SUMMONS. 

The  people  of  the  United  States,  of  the  Territory  of  Idaho, 
to  the  sheriff  or  any  constable  of  the  county  aforesaid: 

Whereas,  A.  B.,  of  the  county  of ,  hath  exhibited 

unto  me,  a  justice  of  the  peace  for  said  county,  a  complaint 

against  C.  D.,  of  the  county  of ,  for  that  the  said  C.  D., 

of  the  county  of ,  on  the day  of y  A.  D. , 

at  the  county  of ,  [here  insert  the  substance  of  the  com- 
plaint, with  sufficient  certainty.]  Tou  are  therefore  com- 
manded to  summon  the  said  C.  D.,  if  he  be  found  in  your 
county,  to  be  and  appear  before  me,  at  my  office  (or  stating 

the  place),  on  the day  of ,  A.  D.  ,  then  and 

there  to  make  answer  unto  the  complaint  aforesaid.    Given 

under  my  hand  and  seal,  this day  of ,  A.  D. . 

E.  F.,  justice  of  the  peace. 

WRIT  OP  RESTITUTION. 

Sec  679.  The  people  of  the  United  States,  of  the  Tern- 
tory  of  Idaho,  to  the  sheriff  or  any  constable  of  the  county 
aforesaid : 
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Whekeas,  a.  B.,  of  the  county  of ,  at  a  court  of  in- 
quiry of  an  unlawful  or  forcible  entry,  or  unlawful  detainer 
(as  tne  case  may  be),  held  at  my  office  (or  state  the  place),  in 
the  county  aforesaid,  on  the day  of ,  A.  D., ,  be- 
fore me,  a  justice  of,  the  peace  for  the  county  aforesaid,  by  the 
consideration  of  the  court,  hath  recovered  judgment  against 
C.  D.,  to  have  restitution  of  [here  describe  the  premises,  as  in 
the  complaint.]  Ton  are  therefore  commanded  that,  taking 
with  you  the  force  of  the  county,  if  necessary,  you  cause  the 
said  C.  D.  to  be  immediately  removed  from  the  aforesaid 
premises,  and  the  said  A.  B.  to  have  peaceable  restitution 
of  the  same ;  and  you  are  also  commanded  that,  of  the  goods 
and  chattels  of  the  said  C.  D.,  within  said  county,  you  cause 

to  be  made  the  sum  of dollars  for  the  said  plaintiff^ 

together  with  costs  of  suit  indorsed  thereonr,  and  make  re- 
turn hereof  within  thirty  days  from  this  date.     Given  under 

my  hand  this  day  of y  A.  D. .     E.  F.,  justice 

of  the  peace. 
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Bic.  680.  Actions  bj  tenants  in  eommon. 

681.  Complaint,  what  to  set  forth. 

682.  Who  need  not  be  made  parties. 

.    683.  Notice  to  be  filed  in  recorders  office. 

684.  To  whom  sammons  directed. 

685.  Publication  of. 

686.  Answers,  what  to  set  forth. 

687.  Bight  of  parties  may  be  determined. 

688.  Certificates  as  to  liens  on  property.  - 

689.  Persons  holding  liens  to  be  made  parties. 

690.  Notice  to  be  given. 

691.  Sale  of  property,  when  may  be  ordered. 

692.  Partition,  how  to  be  made. 

693.  Report  of  referees. 

694.  Judgment  on,  effect  of. 

696.  Expenses  of  referees, 

697.  Lien  on  nndivided  interest 

698.  Estate  for  life  or  years,  how  set  off. 

699.  Proceeds  of  sale  of  incumbered  property  how  applied. 

700.  When  there  are  other  securities. 

701.  Proceeds,  how  to  be  distributed. 

702.  Determination  of  conflicting  claims. 

703.  Sales,  how  made. 

706.  How  tenant  for  life,  etc.,  may  reoeive  satiafiiotlon  for  estate  sold. 
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Sec.  709.    Contingent  taime  right  or  estate,  how  settled. 

710.  Terms  and  mode  of  sale. 

711.  Certain  parties  not  to  be  interested  in  purchase,  report  of  sale. 

713.  Order  to  execute  conveyance. 

714.  Where  party  entitled  to  share  purchases. 

715.  Conveyance,  where  recorded  and  effect. 

716.  Disposition  of  proceeds  of  sale,  unknown  owner  is  interested. 
7 IS.  Duty  of  referees  in  relation  to  partition,  etc. 

720.  Compensation  when  partition  is  unequal. 

721.  Proceeds  of  sale,  infanVs  share  paid  to  guardian. 

722.  Proceeds  of  sale,  share  of  insane  person. 

723.  Partition  may  be  consented  to  by  guardian. 

724.  Cost  of  partition. 

725.  Single  referee  may  be  appointed. 

726.  Mining  claims,  partition  of,  how  made. 

727.  Mining  claims,  sale  injurious,  court  to  appoint  commissioners. 

728.  How  sold,  purchasers,  who  deemed. 
730.  Claims  bid  for  to  be  segregated. 

732.  Court  may  dispose  of  report  of  commission. 

733.  Commissioners  expenses,  etc. 

Sec  680,  When  several  persons  hold  and  are  in  possession 
of  real  property,  as  joint  tenants  or  as  tenants  in  common,  in 
which  one  or  more  oi  them  have  an  estate  of  inheritance,  or 
for  life  or  lives,  or  for  years,  an  action  mav  be  brought  by  one 
or  more  of  such  persons  for  a  partition  thereof,  according  to 
the  respective  rights  of  the  persons  interested  therein  ;  ana  for 
a  sale  of  such  property,  or  a  part  of  it,  if  it  appear  that  a  par- 
tition cannot  be  made  without  great  prejudice  to  the  owners. 

Sec.  681.  The  interests  of  all  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  shall  be  set  forth 
in  the  complaint,  specifically  and  particularly,  as  far  as  known 
to  the  plaintift';  and  if  one  or  more  of  the  parties,  or  the  share 
or  quantity  of  interest  of  any  of  the  parties,  be  unknown  to 
the  plaintift'i  or  be  uncertain  or  contingent,  or  the  ownership 
of  the  inheritance  depend  upon  an  executory  devise,  or  the 
remainder  be  a  contingent  remainder,  so  that  such  parties  can- 
not be  named,  that  fact  shall  be  set  forth  in  the  complaint. 

Sec.  682.  No  persons  who  have  or  claim  any  liens  upon  the 
property,  bv  mortgage,  judgment  or  otherwise,  need  be  made 
parties  to  tne  action,  unless  such  liens  bo  matters  of  record. 

Sec.  683.  Immediatelv  after  filing  the  complaint,  the 
plaintiff  shall  file  with  the  recorder  of  the  county  in  which 
the  property  is  situated,  a  notice  of  the  pendency  of  the  action 
containing  the  names  of  the  parties,  so  far  as  known,  the 
object  of  the  action,  and  a  description  of  the  property  to  be 
aftected  thereby.  From  the  time  of  the  filing,  it  shall  be 
deemed  notice  to  all  persons. 
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Sbc.  684.  The  summons  shall  be  directed  to  all  the  joint 
tenants  and  tenants  in  common,  and  all  persons  having  any 
interest  in  or  any  liens  of  record,  by  mortgage,  judgment  or 
otherwise,  upon  the  property,  or  upon  any  particular  portion 
thereof;  ancf  generally  to  all  persons  unknown,  who  have  or 
dwm  any  interest  in  the  property. 

Sec.  685,  If  a  party  having  a  share  or  interest  is  unknown, 
or  any  one  of  the  known  parties  reside  out  of  the  territory,  or 
cannot  be  found  therein,  and  such  fact  is  made  to  appear  by 
affidavit,  the  summons  may  be  sei-ved  on  such  absent  or  un- 
known party  by  publication,  as  in  other  cases.  When  the 
publication  is  made,  the  summons,  as  published,  shall  be  ac- 
companied by  a  brief  description  of  the  property  which  is  the 
subject  of  the  action. 

Sec  686.  The  defendants  who  have  been  personally  served 
with  the  summons  and  a  certified  copy  of  the  complaint,  shall 
set  forth  in  their  answers,  fully  and  particularly,  the  nature 
and  extent  of  their  interest  in  the  property ;  and  if  such  de- 
fendants claim  a  lien  upon  the  property,  by  mortgage,  judg- 
ment or  otherwise,  they  shall  state  the  amount  and  date  of  the 
same ;  and  the  amount  remaining  due  thereon,  and  whether 
the  amount  has  been  secured  in  any  other  way  or  not;  and  if 
secured,  the  extent  and  nature  of  the  security,  or  they  shall 
be  deemed  to  have  waived  their  right  to  such  lien. 

Sec.  687.  The  rights  of  several  parties,  plaintiffs  as  well  as 
defendants,  may  be  put  in  issue,  tried  and  determined  by  such 
action ;  and  when  a  sale  of  the  premises  is  necessary,  the  title 
shall  be  ascertained  by  proof  to  the  satisfaction  of  the  court, 
before  the  jud^ent  of  sale  shall  be  made ;  and  where  service 
of  the  complaint  has  been  made  by  publication,  like  proof 
shall  be  required  of  the  right  of  the  absent  or  unknown 
parties,  before  such  judgment  is  rendered;  except  that  where 
there  are  several  unknown  persons  having  an  interest  in  the 
property,  their  rights  may  be  considered  together  in  the  action, 
and  not  as  between  themselves. 

Sec.  688.  The  plaintiff  shall  produce  to  the  court,  on  the 
hearing  of  the  case,  the  certificate  of  the  recorder  of  the 
county  where  the  property  is  situated,  showing  whether  there 
were  or  not  any  liens  outstanding  of  record  upon  the  pro- 
perty, or  any  part  tlierof,  at  time  of  the  commencement  of 
the  action. 

Sec  689.  If  it  appears  by  the  certificate  of  the  recorder 
that  there  were  outstanding  liens  of  record  at  the  time  of  the 
commencement  of  the  action,  and  the  persons  holding  or 
claiming  such  liens  were  not  made  parties  to  the  action,  the 
court  shall  either  order  such  partjies  to  be  brought  in  by  an 
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amendment,  or  supplemental  complaint,  or  appoint  a  referee 
to  ascertain  whether  their  liens  have  been  paid ;  or  if  not  paid, 
what  amount  remains  due,  and  their  order  among  the  liens 
held  by  the  parties  who  have  appeared  and  answered ;  and 
whether  the  amount  remaining  due  thereon  has  been  secured 
in  any  way,  and  if  secured,  the  extent  and  nature  of  the 
security. 

Sec.  690.  The  plaintiff  shall  cause  a  notice  to  be  served  a 
reasonable  time  previous  to  the  day  for  appearance  before  the 
referee  appointed,  as  provided  in  the  last  section,  on  each  per- 
son having  outstanding  liens  of  record,  who  is  not  a  party  to 
the  action,  to  appear  before  the  referee  at  a  specified  tmie  and 
place,  to  make  proof  by  his  own  affidavit  or  otherwise  of  the 
true  amount  due,  or  to  become  due,  contingently  or  absolutely 
thereon.  In  case  such  person  be  absent,  or  his  residence  be 
unknown,  service  may  be  made  by  publication,  or  notice  to 
his  accent,  under  the  direction  of  the  court,  in  such  manner  as 
may  be  proper.  The  report  of  the  referee  thereon  shall  be 
made  to  the  court,  and  shall  be  confirmed,  modified,  or  set 
aside,  and  a  new  reference  ordered,  as  the  justice  of  the  case 
may  require. 

Ssc.  691.  K  it  be  alleged  in  the  complaint,  and  be  estab- 
lished bv  evidence,  or  if  it  appear  by  the  evidence  without 
such  allegation  in  the  complaint,  to  the  satisfacl^on  of  the 
court,  that  the  property,  or  any  part  of  it,  is  so  situated  that 
partition  cannot  be  made  without  great  prejudice  to  the 
owners,  the  court  mav  order  a  sale  thereof.  Otherwise,  upon 
the  requisite  proofii  oeing  made,  it  shall  order  a  partition, 
iiccording  to  the  respective  rights  of  the  parties,  as  ascertained 
by  the  court,  and  appoint  three  referees  therefor ;  and  shall 
designate  the  portion  to  remain  undivided,  for  the  owners 
whose  interests  remain  unknown  or  are  not  ascertained. 

Sec.  692.  In  making  the  partition,  the  referees  shall  divide 
the  property,  and  allot  the  several  portions  thereof  to  the 
respective  parties,  quality  and  quantity  relatively  considered, 
according  to  the  respective  rights  of  the  parties,  as  determined 
by  the  court,  designatinff  the  several  portions  by  proper  land- 
marks; and  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  them  therein. 

Sbc.  693.  The  referees  shall  make  a  report  of  their  pro- 
ceedings, specifying  therein  the  manner  of  executing  their 
trust,  describing  the  property  divided,  and  the  shares  allotted 
to  each  party,  with  a  particular  description  of  each  share. 

Sbo.  694.  The  court  may  confirm  or  set  aside  the  report, 
and  if  necessaiy  appoint  new  referees.  Upon  the  report  being 
confirmed,  judgment  shall  be  rendered  that  such  partition  he 
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effeotnal  forever ;  which  judgment  shall  be  binding  and  con* 
elusive:  Firat.  On  all  persons  named  as  pai*ties  to  th^ 
a(rt;ion,  and  their  legal  representatives,  who  have  at  the  time 
any  interest  in  the  property  divided,  or  any  part  thereof,  aa 
owners  in  fee,  or  as  tenants  for  life,  or  for  years ;  or  as  entitled 
to  the  reversion,  remainder,  or  the  inheritance  of  such  pro- 
perty, or  of  any  part  thereof,  after  the  termination  of  a  par- 
ticular estate  therein ;  and  who,  by  any  contingency,  may  b^ 
entitled  to  a  beneficial  interest  in  the  property,  or  who  have 
an  interest  in  any  undivided  share  thereof  as  tenants  for  years 
or  for  life.  Second.  On  all  persons  interested  in  the  property 
who  may  be  unknown,  to  whom  notice  shall  have  been  given 
of  the  action  for  partition  by  publication ;  and,  Third.  On 
all  other  persons  claiming  from^  such  parties  or  persons,  or 
either  of  them. 

Sbo.  695.  But  such  judgment  and  partition  shall  not  affect 
tenants  for  years  less  than  ten,  to  the  whole  of  the  property 
which  is  the  subject  of  the  partition. 

Sbc.  696.  The  ei^enses  of  th^  referees,  including  those  of 
a  surveyor  and  his  assistants,  when  employed,  shall  be  ascer- 
tained and  allowed  by  the  court ;  and  the  amount  therof^  to- 
gether with  the  fees  allowed  by  law  to  the  referees,  shall  be 
apportioned  among  the  different  parties  to  the  action. 

Sbc.  697.  When  a  lien  is  on  an  undivided  interest  or  estate 
of  any  of  the  parties,  such  lien,  if  a  partition  be  made,  shall 
thenceforth  be  a  charge  onl^^  on  the  share  assigned  to  such 
party ;  but  such  share  shall  be  first  charged  with  its  just  pro- 
portion of  the  costs  of  partition,  in  preference  to  such  lien. 

Sec.  698.  When  a  part  of  the  property  only  is  ordered  to 
be  sord,  if  there  be  an  estate  for  life  or  years,  in  an  undivided 
share  of  the  whole  property,  such  estate  may  be  set  off  in  any 
part  of  the  property  not  ordered  to  be  sold. 

Sec.  699.  The  proceeds  of  the  sale  of  the  encumbered 
property  shall  be  applied  under  the  direction  of  the  court,  as 
follows :  First.  To  pay  its  just  proportion  of  the  general 
costs  of  the  action.  Second.  To  pay  the  costs  of  the  reference. 
Third.  To  satisfy  and  cancel  of  record  the  several  liens  in  their 
order  of  priority,  by  payment  of  the  sum  due  and  to  become 
due ;  the  amount  to  be  verified  by  afflldavil;  at  the  time  of  pay- 
ment. Fourth.  The  residue  amon^  the  owners  of  the  pro- 
perty sold,  according  to  their  respective  shares  therein. 

Sec.  700^  When  any  party  to  an  action  who  holds  a  lien 
upon  the  property,  or  any  part  thereof,  has  other  securities  for 
the  payment  of  the  amount  of  such  lien,  the  court  may,  in  its 
discretion,  order  such  securities  to  be  exhausted  before  a  dis- 
tribution of  the  proceeds  of  sale,  or  may  or^er  a  just  deduction 


228  CIVIL  PRACTICB  ACT 

to  be  made  from  the  amount  of  the  lien  on  the  property,  on 
account  thereof. 

Sec.  701.  The  proceeds  of  sale,  and  the  securities  taken  by 
the  referees,  or  any  part  thereof,  shall  be  distributed  by  them 
to  the  persons  entitled  thereto,  whenever  the  court  so  directs. 
But  in  case  no  direction  be  given,  all  such  proceeds  and  secur- 
ities shall  be  paid  into  court,  or  deposited  therein,  or  as  directed 
by  the  court 

Sec.  702.  When  the  proceeds  of  sales  of  any  shares  or 
parcels  belonging  to  persons  who  are  parties  to  the  action,  and 
who  are  known,  are  paid  into  court.,  the  action  may  be  con- 
tinued as  between  such  parties,  for  the  determination  of  their 
respective 'claims  thereto,  vdiich  shall  be  ascertained  and  ad- 
judged by  the  court.  Further  testimony  may  be  taken  in 
court,  or  by  a  referee,  at  the  discretion  of  the  court,  and  the 
court  may,  if  necessary,  require  such  parties  to  present  the 
facts  or  law  in  controversy,  by  pleadings,  as  in  an  original 
action. 

Sec  708.  All  sales  of  real  property,  made  by  referees  under 
this  chapter,  shall  be  made  by  public  auction  to  the  highest 
bidder,  upon  notice  published  in  the  manner  required  for  the 
sale  of  real  property  on  execution.  The  notice  shall  state  the 
terras  of  sale,  and  if  the  property,  or  any  part  of  it,  is  to  be 
sold,  subject  to  a  prior  estate,  charge,  or  hen,  that  shall  be 
stated  in  the  notice. 

Sec  704.  The  court  shall,  in  the  order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase  money 
of  any  portion  of  the  premises  of  which  it  may  direct  a  sale 
on  credit,  and  for  that  portion  of  which  the  purchase  money 
is  required,  by  the  provisions  hereinafter  contained,  to  be  in- 
vested for  the  benefit  of  unknown  owners,  infants,  or  parties 
out  of  the  territory. 

Sec.  705.  The  referees  may  take  separate  mortgages  and 
other  securities  for  the  whole  or  convenient  portions  of  the 
purchase  money,  of  such  parts  of  the  propertj^  as  are  directed 
by  the  court  to  be  sold  on  credit,  for  the  shares  of  any  known 
owner  of  full  age,  in  the  name  of  such  owner ;  and  for  the 
shares  of  an  infant,"  in  the  name  of  the  guardian  of  such  infant ; 
and  for  other  shares,  in  the  name  of  the  clerk  of  the  county 
and  his  successors  in  office. 

Sec.  706.  The  person  entitled  to  a  tenancy  for  life  or  years, 
whose  estate  shall  have  been  sold,  shall  be  entitled  to  receive 
such  sum  as  mav  be  deemed  a  reasonable  satisfaction  for  such 
estate,  and  which  the  person  so  entitled  may  consent  to  accept, 
instead  thereof,  by  an  instrument  in  writing,  filed  with  the 
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clerk  of  the  court.  Upon  the  filing  of  such  consent,  the 
clerk  shall  enter  the  same  in  the  minutes  of  the  court. 

Sbc.  707.  If  such  consent  be  not  given,  filed  and  entered, 
as  provided  in  the  last  section,  at  or  before  a  judgment  of  sale 
is  rendered,  the  court  shall  ascertain  and  determme  virhat  pro* 
portion  of  the  proceeds  of  the  sale,  after  deducting  expenses, 
will  be  a  just  and  reasonable  sum  to  be  allowed  on  account  of 
such  estate,  and  shall  order  the  same  to  be  paid  to  such  party, 
or  deposited  in  court  for  him,  as  the  case  may  require. 

Sec.  708.  If  the  person  entitled  to  such  estate  for  life  or 
years  be  unknown,  the  court  shall  provide  for  the  protection 
of  their  rights,  in  the  same  manner,  as  far  as  may  be,  as  if  they 
were  known  and  had  appeared. 

Sso.  709.  In  all  cases  of  sale,  when  it  appears  that  any 
person  has  a  vested  or  contingent  future  right  or  estate  in  any 
of  the  property  sold,  the  court  shall  ascertain  and  settle  the 
proportional  value  of  such  contingent  or  vested  right  or  estate, 
and  shall  direct  such  proportion  of  the  proceeds  of  the  sale  to 
be  invested,  secured,  or  paid  oter,  in  such  manner  as.  to  pro- 
tect the  rights  and  interests  of  the  parties. 

Sbc.  710.  In  all  cases  of  sale  of  property,  the  terms  shall 
be  made  known  at  the  time ;  and  if  the  premises  consist  of 
distinct  farms  or  lots,  they  shall  be  sold  separately. 

Sbc.  711.  Neither  of  the  referees,  nor  any  person  for  the 
benefit  of  either  of  them,  shall  be  interested  in  any  purchase ; 
nor  shall  a  guardian  of  an  infant  party  be  interested  in  the 
purchase  of  any  real  property,  being  the  subject  of  the  action, 
except  for  the  benefit  of  the  infant.  All  sales  contrary  to  the 
provisions  of  this  section  shall  be  void. 

Sbc.  712.  After  completing  a  sale  of  the  property,  or  any 
part  thereof  ordered  to  be  sold,  the  referees  shall  report  the 
same  to  the  court,  with  a  description  of  the  different  parcels 
of  land  sold  to  each  purchaser,  the  name  of  the  purchaser,  the 
price  paid  as  secured,  the  terms  and  conditions  of  the  sale,  and 
the  securities  (if  anv)  taken.  The  report  shall  be  filed  in  the 
office  of  the  clerk  of  the  county  where  the  property  is  situated. 

Sbc.  718.  If  the  sale  be  confirmed  by  the  court,  an  order 
shall  be  entered,  directing  the  referees  to  execute  conveyances 
and  take  securities,  pursuant  to  such  sale — ^which  they  are 
hereby  authorized  to  do.  Such  order  may  also  ^ve  direotions 
to  them  respecting  the  disposition  of  the  proceeds  of  the  sale. 

Sbc.  714.  When  a  partv  entitled  to  a  snare  of  the  property, 
or  an  incumbrancer,  entitled  to  have  his  lien  paid  out  of  the 
sale,  becomes  a  purchaser,  the  referees  may  take  his  receipt 
for  so  much  of  the  proceeds  of  the  sale  as  belongs  to  him. 

Sbc.  715.     The  conveyances  shall  be  recorded  m  the  county 
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where  tbe  premises  are  situated,  and  shall  be  a  bar  aeltinst  all 
persons  interested  in  the  property,  in  any  way,  who  shall  have 
been  named  as  parties  in  the  action  ;  and  against  all  sueh  par- 
ties and  persons  as  were  unknown,  if  tbe  summons  have  been 
served  by  publication,  and  against  all  persons  claimmg  from 
them,  or  either  of  them. 

Sec.  716.  When  there  are  proceeds  of  sale  belcmging.to  an 
Unknown  owner,  or  to  persons  without  the  territory,  who  has 
no  legal  representative  within  it,  the  same  shall  be  invested  in 
securities,  on  interest,  for  the  benefit  of  the  persons  entitled 
thereto. 

Sec.  717.  When  the  security  of  the  proceeds  of  sale  is 
taken,  or  when  an  investment  of  any  such  proceeds  is  made, 
it  shall  be  done  (except  as  herein  otherwise  provided)  in  the 
name  of  the  clerk  of  the  county  where  the  papers  are  filed, 
and  his  successors  in  office,  who  shall  hold  tne  same  Tor  the 
use  and  benefit  of  the  parties  interested — subject  to  the  order 
of  the  court. 

Sec  718.  When  securitjr  is  taken  by  tbe  referees  on  a  salo, 
and  the  parties  interested  m  such  security,  by  an  instrument 
in  writing,  under  their  hands,  delivered  to  the  referees,  agree 
upon  the  shares  and  proportions  to  which  they  are  respectively 
entitled,  or  when  shares  and  proportions  have  been  previously 
ladjudged  by  the  court,  such  securities  shall  be  taken  in  the 
name  of,  and  payable  to,  the  parties  respectively  entitled 
thereto,  and  shall  be  delivered  to  such  parties  upon  their  re- 
ceipt therefor.  Such  agreement  and  receipt  shall  be  returned 
and  filed  with  the  clerk. 

Sec.  719.  The  clerk  in  whose  name  a  security  is  taken,  or 
by  whom  an  investment  is  made,  and  his  successors  in  office, 
shall  receive  the  interest  and  principal  as  it  becomes  due,  and 
apply  and  invest  the  same,  as  the  court  may  direct ;  and  shall 
file  in  his  office  all  securities  taken,  and  keep  an  account,  in  a 
book  provided  and  kept  for  that  purpose  in  the  clerk's  office, 
free  for  inspection  bj^  all  persons,  of  investments  and  moneys 
received  bv  him  thereon,  and  the  disposition  thereof. 

Sec.  720.  When  it  appears  that  partition  cannot  be  made 
«qual  between  the  parties,  according  to  their  respective  rights, 
without  prejudice  to  the  rights  and  interests  of  some  of  them, 
and  a  partition  be  ordered  by  judgment,  the  court  may  adjudge 
compensation  to  be  made  by  one  party  to  another,  on  account 
of  the  inequality  of  partition  ;  but  such  compensation  shall  not 
be  required  to  be  made  to  others,  by  owners  unknown,  nor  by 
infants — ^unless,  in  case  of  an  infant,  it  appear  that  he  has  per- 
sonal property  sufficient  for  that  purpose,  and  that  his  interest 
Mrill  be  promoted  thereby. 


CIVIL  PEACTICE  ACT*  2S1 

Sbc.  721.  When  the  share  of  an  infent  is  sold,  the  proceeds 
of  the  sale  may  be  paid  by  the  referee  making  the  sale  to  his 
general  guardian,  or  the  special  guardian  appointed  by  him 
m  the  action,  upon  giving  the  security  required  by  law,  or  di- 
rected by  order  of  tne  court 

Sec.  722.  The  guardian  who  may  be  entitled  to  the  cus- 
tody and  maaaeement  of  the  estate  of  an  insane  person,  or 
other  person  adjudged  incapable  of  cond'ucting  his  own  affitirs, 
whose  interest  m  real  property  shall  have  been  sold,  may  re- 
.  ceive,  in  behalf  of  such  person,  his  share  of  the  proceeds  of 
such  real  property,  from  the  referees,  on  executing,  with  suf- 
ficient sureties,  an  undertaking  approved  by  a  judge  of  the 
court,  or  by  a  county  judge,  that  he  will  faithfully  discharge 
the  trust  reposed  in  him,  and  will  render  a  true  and  just  ac- 
count to  the  person  entitled,  or  his  legal  representative. 

Sec.  728.  The  general  guardian  of  an  infant,  and  thfe 
guaidian  entitled  to  the  custody  and  management  of  the  es- 
tate of  an  insane  person,  or  other  person  a^udged  incapable 
of  conducting  his  own  a^irs,  -who  is  interested  in  real  estate 
held  in  joint  tenancy,  or  in  common,  or  in  any  other  manner 
BO  as  to  authorize  his  being  made  a  party  to  an  action  for  the 
partition  thereof,  may  consent  to  a  partition  without  action, 
and  agree  to  the  share  to  b^  set  off  to  such  infant,  or  other 
person  entitled,  and  may  execute  a  release  in  his  behalf  to  the 
owners  of  the  shares  of  the  parts  to  which  they  may  be 
respectively  entitled,  upon  an  order  of  the  court,  which  par- 
tition shall  be  approved  or  disapproved  by  the  court. 

Sec.  724.  The  costs  of  partition,  including  fees  of  referees 
and  other  disbursements,  shall  be  paid  by  the  parties  respec^ 
tively  entitled  to  share  in  the  lands  divided,  in  proportion  to 
their  respective  interests  therein,  and  may  be  included  and 
specified  m  the  ludgment  In  that  case,  they  shall  be  a  lien 
on  the  several  shares,  and  the  judgment  may  be  enforced  by 
execution  against  such  shares,  and  against  other  property  held 
by  the  respective  parties.  When,  however,  a  litigation  arises 
between  some  of  the  parties  only,  the  court  may  require  the 
expense  of  such  litigation  to  be  paid  by  the  parties  thereto, 
or  any  of  them. 

Sec.  725.  The  court,  with  the  consent  of  the  parties,  may 
appoint  a  single  referee,  instead  of  three  referees,  in  the  pro- 
ceedings under  the  provisions  of  this  chapter ;  and  the  single 
referee,  when  thus  appointed,  shall  have  all  the  powers  and 
perform  all  the  duties  required  of  the  three  referees. 

Sec.  726.  When  several  persons  hold  and  are  in  possession 
of  mining  claims,  as  joint  tenants,  or  tenants  in  common, 
*upon  the  petition  of  one  or  more  of  the  joint  tenants  or  ten 
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ants  in  common,  the  court  having  jurisdiction  shall  appoint  a 
commissioner,  who  shall  proceed  to  make  a  partition  of  the 
property  to  be  divided,  and  make  a  report  to  the  court,  as 
provided  in  this  act. 

Sec.  727.  In  case  of  partition  of  a  mining  claim,  any  of 
the  tenants  in  common,  or  joint  tenants,  interested  therein, 
may  file  an  affidavit  showing  to  the  court  that  a  sale  for  cash 
would  be  injurious  to'  him,  her  or  them ;  the  court  shall,  upon 
such  showing,  appoint  a  commissioner,  who  shall  decide  such 
claim  as  hereinafter  provided  for. 

Sec.  728.  The  commissioner  provided  for  in  the  last  sec- 
tion shall  proceed  to  the  place  where  such  claim  is  located, 
and  at  such  time  as  the  court  may  direct,  within  not  less  than 
twenty,  nor  more  than  forty  days  after  such  sale  shall  have 
been  ordered  by  the  court,  shall  sell  such  claim  at  auction  to 
the  highest  bidder,  in  parts  or  parcels,  to  the  joint  tenants,  or 
tenants  in  common,  and  shall  receive  bids  in  shares  or  undi- 
vided interests ;  or  parts  of  such  claim  to  be  divided. 

Sec.  729.  The  party  or  parties  seeking  the  partition  of 
such  mining  claim,  shall  be  deemed  the  highest  bidder, 
within  the  meaning  of  the  last  preceding  section,  who  will 
take  the  least  part  or  partition  of  such  mining  claim,  at  a 
place  upon  such  claim  to  be  selected  by  him,  her  or  them,  in 
proportion  to  the  whole  share,  shares,  or  interest,  held  by 
such  party  or  parties  ;  Provided,  That  if  the  reimainder  of  the 
joint  tenants,  or  tenants  in  common,  shall  fail  to  make  a 
higher  bid,  in  proportion  to  their  joint  shares  or  interests  in 
such  claim,  then  the  bid  of  the  party  or  parties  seeking  the 
partition,  shall  be  received  and  declared  to  be  the  highest  bid; 
and  the  commissioner  shall  proceed  to  measure  off  such  claim 
to  the  party  or  parties,  as  hereinafter  provided,  and  such 
claim,  or  part  of  the  claim,  so  measured  off  by  the  said  com- 
missioner to  the  highest  bidder,  shall  be,  and  is  hereby,  con- 
sidered as  an  entire  surrender  to  the  opposing  partv  of  the 
remainder  of  his  or  her  shares  or  interests  in  sucn  claim, 
thereby  relinquishing  the  residue  of  the  shares  or  interests 
held  by  the  party  to  whom  was  awarded  the  highest  bid  (not 
included  in  the  measurement  of  said  commissioner)  to  the 
adverse  party. 

Sec.  730.  Whenever  any  such  bid  as  mentioned  in  sections 
seven  hundred  and  twenty-eight  and  seven  hundred  and 
twenty-nine  shall  have  been  received  and  declared,  the  com- 
missioner shall  go  upon  the  claim  and  measure  off  to  such 
bidder  the  amount  of  such  claim  so  bid  oSy  at  such  place  as 
the  bidder  shall  elect. 

Sbc.  731.    After  setting  off  such  bids,  as  provided  in  the* 
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last  section,  the  commissioner  shall  again  receive  bids,  as 
hereinbefore  provided,  and  shall  thereaner  measure  off  such 
bids,  as  provided  for  in  section  seven  hundred  and  twenty- 
nine,  and  shall  continue  in  the  same  manner  to  receive  bids 
and  set  apart  the  same  from  such  claims,  until  the  parties  who 
still  hold  an  undivided  portion  of  such  mining  claim  shall  be 
satisfied  that  the  sale  cease,  and  are  content  to  hold  the  re- 
maining portion  of  such  claims  as  joint  tenants,  or  tenants  in 
common,  as  the  case  may  be. 

Sec.  782.  The  court  may  confirm  or  set  aside  the  report, 
and,  if  necessary,  appoint  a  new  commissioner.  Upon  the 
report  being  confirmed,  judgment  shall  be  rendered  that  such 
partition  be  effectual  forever — ^which  judgment  shall  be  bind- 
ing and  conclusive. 

DBG.  733.  The  expenses  and  reasonable  compensation  of 
the  commissioner,  including  those  of  the  surveyor,  when  em- 
ployed,  shall  be  ascertained  and  allowed  by  the  court,  and  shall 
De  apportioned  among  the  parties  to  the  action. 

Sec  734.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  approval  b}'^  the  governor. 

Approvbi),  Februaiy  1st,  1864, 


CHAPTER   II. 

AN  ACT  to  regulate  Proceedings  in  Criminal  QiseSy  in  the  Courts 
of  Justice  in  the  Territory  of  Idaho. 

I. — GENERAL  DEFINITIOKS  AND  PROYISIOITS. 

6bc.  1.  Crimee  defined. 

2.  Public  offences,  how  divided,  felony,  misdemeanor. 

6.  No  punishment  except  on  conviction. 

6.  Prosecutions  by  indictment,  exceptions. 

7.  Criminal  actions,  how  prosecuted. 

10.  Rights  of  defendants,  second  prosecution  for  same  offence. 

11.  Self  crimination. 

12.  Mode  of  conviction. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows : 

Section  1.  A  crime  or  public  offence  is  an  act  or  omission 
forbidden  by  law,  and  to  which  is  annexed,  on  conviction — 
First,  Death.  Second.  Imprisonment.  Third.  Fine. 
Fourth.  Removal  from  office.  Fifth.  Disqualification  to 
hold  or  enjoy  any  office  of  honor,  trust  or  profit  under  this 
territory. 

Sec.  2.  Public  offences  are  divided  into— First.  Felonies. 
Second.    Misdemeanors. 

Sec.  8.  A  felony  is  a  public  offence  punishable  with  death, 
or  by  imprisonment  in  the  territorial  prison. 

Sec  4.    Every  public  offence  is  a  misdemeanor. 

Sec.  5.  No  person  can  be  punished  for  a  public  offence 
except  upon  legal  conviction  in  a  court  having  jurisdiction. 
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Sec.  6.  Every  public  offence  must  be  prosecuted  by  indict- 
ment, except — First.  When  proceedings  are  had  for  the  re- 
moval of  a  civil  officer  of  the  territory.  Second.  Offences 
arising  in  the  militia  when  in  actual  service  in  time  of  war, 
or  which  this  territory  may  keep,  with  the  consent  of  con- 
gress, in  time  of  peace.  Third.  Offences  tried  iu  justices' 
courts. 

Sec  7.  The  proceedings  by  which  a  party  charged  with  a 
public  offence  is  accused  and  brought  to  trial  and  punishment, 
shall  be  known  as  a  criminal  action. 

Sec  8.  A  criminal  action  shall  be  prosecuted  in  the  name 
of  the  people  of  the  United  States  iu  the  territory  of  Idaho, 
as  a  party  against  the  party  charged  with  the  offence. 

Sec  9.  The  party  prosecuted  in  a  criminal  action  is  desig- 
nated in  this  act  as  the  defendant. 

Sec  10.  In  a  criminal  action  the  defendant  is  entitled — 
First.  To  a  speedy  and  public  trial.  Second.  To  be  allowed 
counsel,  as  in  civil  actions,  or  he  may  appear  and  defend  in 
person,  or  with  counsel ;  and  Third.  To  produce  witnesses 
on  his  behalf,  and  to  be  confronted  with  the  witnesses  against 
him  in  the  presence  of  the  court,  except  that  where  the  charge 
has  been  preliminarily  examined  before  a  committing  magis- 
trate, and  the  testimony  taken  down  in  writing,  and  sub- 
scribed by  the  witness  in  the  presence  of  the  defendant,  who 
has,  either  in  person  or  by  counsel,  cross-examined,  or  bad  an 
opportunity  to  cross-examine  the  witness,  or  where  the  testi- 
mony of  a  witness  on  the  part  of  the  people,  who  is  unable 
to  give  security  for  his  appearance,  has  been  taken  condition- 
ally in  the  like  manner  in  the  presence  of  the  defendant,  who 
has,  either  in  person  or  by  counsel,  cross-examined,  or  had  an 
opportunity^  to  cross-examine  the  witness,  the  deposition  of 
such  witness  may  be  read  upon  its  being  satisfactorily  shown 
to  the  court  that  he  is  dead  or  insane,  or  cannot,  with  due 
diligence,  be  found  within  the  territory. 

Sec  11.  No  person  shall  be  subject  to  a  second  prosecu- 
tion for  a  public  offence,  for  which  he  has  once  been  prose- 
cuted and  duly  convicted  or  acquitted, 

Sbc  12.  Ko  person  shall  be  compelled,  in  a  criminal  ac* 
tion,  to  be  a  witness  against  himself;  nor  shall  a  person 
charged  with  a  public  offence  be  subjected,  before  conviction, 
to  any  more  restraint  than  is  necessary  for  his  detention  to 
answer  the  charge. 

Sec  18.  No  person  can  be  convicted  of  a  public  offence, 
tried  by  indictment,  unless  by  the  verdict  of  a  jury,  accepted 
and  recorded  by  the  court,  or  upon  a  plea  of  guilty,  or  upon 
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judgment  against  him  upon  a  demurrer  to  the  indictment  in 
the  case,  mentioned  in  section  two  hundred  and  ninety-two. 


IL— PREVENTION  OP  PUBLIC  OFFENCES. 

Skc.  14.  Resifltance  to  commission  of  crime,  etc. 

IG.  other  persona  may  aid. 

17.  Prevention  of  offences  by  public  officers  and  other  persons. 

19.  Complaint  for  threateniDg  offence,  examination  of,  etc. 

21.  Magistrate  to  issue  warrant,  how  to  be  directed. 

22.  Hearing  evidence  in  writing,  complaint  to  be  dismissed. 

24.  Surety  to  keep  the  peace  when  required,  amount  of  bond. 

25.  Commitment  on  fkilure  of  bond,  etc. 

26.  Same,  on  discharge  of,  bond  to  be  filed. 

28.  Breach  of  peace  in  presence  of  magistrate,  bond  to  keep  the  peace,  when 

forfeited. 

30.  Bond,  when  to  be  prosecuted,  evidence  of  breach  of  bond. 

32.  No  other  security  required. 

34.  Police  in  cities  and  towns. 

35.  When  sheriff  may  command  assistance. 

36.  Begisters  of  process  to  be  reported,  refusal  to  assist  officer,  misdemeanor. 

38.  Governor  to  aid  sheriff*. 

39.  Riotous  assembly  to  be  dispersed,  reflisal  may  be  arrested. 

40.  Refusal  to  aid  officer,  misdemeanor. 

41.  Officer  neglecting  to  aid  in  quelling  riot,  misdemeanor. 

42.  Officer  may  command  aid. 

43.  Armed  force,  by  whose  orders  to  act. 

44.  Orders  for  troops  to  suppreas  nnlawftd  aaaembly,  by  whom  made. 

45.  Order  to  be  obeyed.  ' 

46.  Governor  may  proclaim  county  in  state  of  insurrection. 

47.  Revocation  of  such  proclamation, 

48.  Resisting  authorities  after  such  proclamation,  punishment. 

Sec  14.  Lawful  resistance  to  the  commission  of  a  public 
offence  may  be  made — ^First.  By  the  party  about  to  be  in- 
jured.    Second.    By  other  parties. 

Sec.  15.  Resistance  sufficient  to  prevent  the  offence  may 
be  made  by  the  party  about  to  be  injured — ^First.  To  pre- 
vent an  offence  a^inst  his  person,  or  his  family,  or  some 
member  thereof.  Second.  To  prevent  an  illegal  attempt,  by 
force,  to  take  or  injure  property  m  his  lawftil  possession. 

Sec  16.  Any  other  person,  in  aid  or  defense  of  the  person 
about  to  be  injured,  may  make  resistance  sufficient  to  prevent 
the  offence. 

Sec  17.  Public  offences  may  be  prevented  by  the  inter- 
vention of  the  officers  of  justice  :  First  By  requiring  surety 
to  keep  the  peace.    Second.    By  forming  a  police  in  cities 
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and  towns,  and  requiring  their  attendance  in  exposed  plaoeB. 
Third.    By  suppressing  riots. 

Sbc.  18.  Whenever  the  officers  of  justice  are  authorized  to 
act  in  the  prevention  of  public  offences,  other  persons  who,  by 
their  command,  act  in  their  aid,  are  justified  in  so  doing. 

Sbc  19.  A  complaint  may  be  made  bef  >reany  of  the  mag- 
istrates mentioned  in  section  one  hundred  and  two,  that  a 
person  has  threatened  to  coihmit  an  offence  against  the  person 
or  property  of  another. 

Sec  20.  When  the  complaint  is  laid  before  the  magistrate 
he  shall  examine,  on  oath,  the  complainant  and  any  witness 
he  may  produce,  and  shall  take  their  depositions  in  writing, 
and  cause  them  fte  subscribed  by  the  parties  making  them. 

Sec  21.  If  it  appear  from  the  depositions  that  there  is  just 
reason  to  fear  the  commission  of  the  offence  threatened  by  the 

Serson  so  complained  of,  the  magistrate  shall  issue  a  warrant 
irected  generally  to  the  sheriff' of  the  county,  or  any  constable, 
marshal,  or  policeman  in  the  territory,  reciting  the  substance 
of  the  complaint,  and  commanding  the  officer  forthwith  to 
arrest  the  person  complained  of,  and  bring  him  before  the 
magistrate. 

Sec  22.  Wlien  the  person  complained  of  is  brought  before 
the  magistrate,  if  the  charge  be  controverted,  the  magistrate 
shall  take  testimony  in  relation  thereto.  The  evidence  must 
be  reduced  to  writing,  and  subscribed  by  the  witnesses. 

Sec  28.  If  it  appear  that  there  is  no  just  reason  to  fear  the 
commission  of  the  offence  alleged  to  have  been  threatened, 
the  person  complained  of  shall  be  discharged. 

Sec  24.  If,  nowever,  there  be  just  reason  to  fear  the  com- 
mission of  the  offence,  the  person  complained  of  may  be  re- 
auired  to  enter  into  a  bond,  in  such  sum,  not  exceeding  five 
lonsand  dollars,  as  the  magistrate  may  direct,  with  one  or 
more  sufficient  sureties  to  keep  the  peace  toward  the  people 
of  this  territory,  and  particularly^  toward  the  complainant. 
The  bond  shall  be  valid  and  bindmg  for  six  months,  and  may 
upon  renewal  of  the  complaint,  be  extended  for  a  longer 
period,  or  a  new  bond  may  be  required. 

Sec  25.  If  the  bond  required  by  the  last  section  be  given, 
the  party  complained  of  shall  be  discharged.  If  he  do  not 
^ve  it,  the  magistrate  shall  commit  him  to  prison,  specifying 
in  the  warrant  the  recj^uirement  to  give  security,  the  amount 
thereof,  and  the  omission  to  give  the  same. 

Sec  26.  If  the  person  complained  of  be  committed  for  not 
giving  the  bond  required,  he  muy  be  discharged  by  any  ma- 
gistrate, upon  ^vin^  the  same. 

Sec  27.    A  bond  given  as  provided  in  section  twenty-four, 
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must  be  filed  by  the  magistrate  in  the  office  of  the  clerk  of  the 
county.  * 

Sec.  28.  Any  person  who,  in  the '  presence  of  a  court  or 
magistrate,  shall  assault,  or  threaten  to  assault  another,  or  to 
commit  any  offence  against  his  person  or  property,  or  who 
shall  contend  with  another  with  angry  words,  may  be  ordered 
by  the  court  or  magistrate  to  giye  security,  as  is  provided  in 
section  twenty-four,  or,  if  he  refuse  to  do  so,  may  be  com* 
mitted,  as  provided  in  section  twenty-five. 

Sec.  29.  A  bond  to  keep  the  peace  shall  be  deemed  broken 
on  a  conviction  of  the  person  complained  against  of  a  breach 
of  the  peace. 

Sbc.  so.  Upon  the  attorney's  producing  Evidence  of  such 
conviction  to  me  court  of  the  United  States  in  the  territory 
of  Idaho,  the  court  shall  order  the  bond  to  be  prosecuted,  and 
the  attorney  shall  thereupon  commence  an  action  on  the  same, 
in  the  name  of  the  people  of  this  territory. 

Sec  81.  In  the  action,  the  offence  stated  in  the  record  of 
conviction  shall  be  alleged  as  the  breach  of  the  bond,  and 
shall  be  conclusive  evidence  thereof 

Sec.  82.  No  security  to  keep  the  peace,  or  be  of  good  be* 
havior,  shall  be  required  except  as  herein  prescribed. 

Sec.  33.  The  mayor,  or  other  officer,  having  the  direction 
of  the 'police  in  a  city,  town,  or  village,  shall  order  a  force 
sufficient  to  keep  the  peace  to  attend  any  public  meeting,  when 
he  is  satisfied  that  a  breach  of  the  peace  is  to  be  apprehended. 

Seo.i  84.  When  a  sheriff,  or  other  public  officer  author  zed 
to  execute  process,  shall  find,  or  have  reason  to  apprehend, 
that  resistance  will  be  made  to  the  execution  of  his  process, 
he  may  command  as  many  male  inhabitants  of  his  county  bb 
he  may  think  proper,  and  any  military  company  or  companies 
in  the  county,  armed  and  equipped,  to  assist  him  in  overcom- 
ing the  resistance,  and,  if  necessary,  in  seizing,  arresting,  and 
confining  the  resisters,  and  their  aiders  and  abettors,  to  be 
punished  according  to  law. 

Sec.  85..  The  officer  shall  certify  to  the  court  from  which 
the  process  issued,  the  names  of  the  resisters  and  their  aiders 
and  abettors,  to  the  end  that  they  be  proceeded  against  for 
their  contempt  of  court 

Sec.  86.  Every  person  commanded  by  a  public  officer  to 
assist  him  in  the  execution  of  process,  as  provided  in  section 
thirty-four,  who  shall,  without  lawful  cause,  refuse  or  neglect 
to  obey  the  command,  shall  be  deemed  guilty  of  a  misde- 
meanor. 

Sec  87.  If  it  appear  to  the  governor  that  the  power  of 
any  county  is  not  sufficient  to  enable  the  sheriff  to  execute 


CBIHINAL  PBACTICI   ACT.  289 

process  delivered  to  Mm,  he  shally  on  the  application  of  tiie 
sheriif,  order  such  military  force  from  any  other  county  or 
counties  as  shall  be  necessary. 

Sbc.  88,  When  six  or  more  persons,  whether  armed  or  not, 
shall  be  unlawfully  or  riotously  assembled,  the  sheriff  of  the 
county  and  his  deputies,  or  the  constables  of  the  county  and 
the  justices  of  the  peace,  shall  go  among  the  persons  so 
assembled,  or  as  near  to  them  as  possible,  and  shall  command 
them,  in  the  name  of  the  people  of  the  United  States  and 
territory  of  Idaho,  immediately  to  disperse. 

Sbc.  39.  If  the  persons  assembled  do  not  immediately  dis* 
perse,  the  magistrates  and  officers  shall  arrest  them,  that  they 
may  be  punished  according  to  law,  and  for  that  purpose  may 
command  the  aid  of  all  persons  present  or  within  the  county. 

Seo.  40.  If  a  person  so  commanded  to  aid  the  magistrates 
or  officers  neglect  or  refuse  to  do  so,  he  shall  be  deem^  guilty 
of  a  misdemeanor,  and  shall  be  punished  accordingly. 

Shc.  41.  If  a  magistrate  or  officer,  having  notice  of  an 
unlawful  or  riotous  assembly,  as  provided  in  section  thirty- 
eight,  neglect  to  proceed  to  the  place  of  assemblv,  or  as  near 
thereto  as  he  can,  with  safety,  and  to  exercise  the  authority 
with  which  he  is  invested  for  suppressing  the  same  and  arrest- 
ing the  offenders,  he  shall  be  deemed  euilty  of  a  misdemeanor. 

Sec.  42.  If  the  |yersons  so  assembled  and  commanded  to 
disperse,  do  not  immediately  disperse,  any  magistrate  or  officer 
berore  mentioned  may  command  the  aid  of  a  sufficient  number 
of  persons,  and  may  proceed  in  such  manner  as  in  his 
judgment  is  necessary  to  disperse  the  assembly  and  arrest  the 
offenders. 

Sec.  43w  When  an  armed  force  is  called  out  for  the  purpose 
of  suppressing  an  unlawful  or  riotous  assembly,  or  arresting 
the  offenders,  it  shall  obey  such  orders  in  relation  thereto  as 
may  have  been  made  by  the  governor,  or  by  a  judge  of  the 
court  of  record,  or  the  sheriff  of  the  county,  or  by  a  magistrate 
mentioned  as  in  section  thirty-eight. 

Sec  44.  When  there  is  an  unlawful  or  riotous  assembly, 
with  the  intent  to  commit  a  felony,  or  to  offer  violence  to  per- 
son or  property,  or  to  resist  by  force  the  laws  of  the  territory, 
and  the  fact  is  made  to  appear  to  the  governor,  or  to  a  judge 
of  the  district  court  or  probate  court,  or  to  the  sheriff  of  the 
county,  either  of  those  officers  may  issue  an  order,  directed  to 
the  commanding  officer  of  a  division,  brigade,  regiment,  bat- 
talion or  company,  to  order  his  command,  or  any  part  thereof, 
(describing  the  kind  and  number  of  troops),  to  appear  at  a 
time  and  place  therein  specified,  to  aid  the  civil  authorities,  in 
suppressing  violence  and  enforcing  the  laws. 
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Sbc,  45.  The  commanding  officer  to  whom  the  order  is 
given  shall  forthwith  obey  the  same,  and  the  troops  so  required 
shall  appear  at  the  time  and  place  appointed,  armed  and 
equippea,  with  amunition  as  per  inspection,  and  shall  execute 
any  order  that  they  shall  then  and  there  receive,  according  to 
law. 

Seo.  46.  When  the  Governor  shall  be  satisfied  that  the 
execution  of  civil  or  criminal  process  has  been  forcibly  resisted 
in  any  county  by  bodies  of  men,  or  that  combinations  to  resist 
the  execution  of  process  by  force  exist  in  any  county,  and  that 
the  power  of  the  county  has  been  exerted  and  has  not  been 
sufficient  to  enable  the  officer  having  the  process  to  execute  it, 
he  may,  on  the  application  of  the  officer,  or  of  the  district 
attorney,  or  probate  judge  of  the  county,  by  proclamation  to 
be  published  in  such  papers  as  he  shall  direct,  declare  the 
county  to  be  in  a  state  of  insurrection  ;  and  may  order  into 
the  service  of  the  territory  such  number  and  description  of 
volunteer  or  uniform  companies,  or  other  militia  of  the  terri- 
tory, as  he  shall  deem  necessary,  to  serve  for  such  term  and 
under  the  command  of  such  officer  or  officers  as  he  shall 
direct. 

Sec  47.  The  governor  may,  when  he  shall  think  proper, 
revoke  the  proclamation  authorized  by  the  last  section,  or  de- 
clare that  it  shall  cease  at  such  time  and  in  such  manner  as  he 
shall  direct. 

Sec.  48.  Any  person  who  shall,  after  the  publication  of  the 
proclamation  authorized  by  section  forty-six,  resist  or  aid  in 
resisting  the  execution  of  process  in  any  county  so  declared  to 
be  in  a  state  of  insurrection,  or  who  snail  aid  or  attempt  the 
rescue  or  escape  of  any  person  from  lawful  custody  or  con- 
finement, or  who  shall  resist  or  aid  in  resisting  any  force  or- 
dered out  by  the  governor  to  quell  or  suppress  an  insurrection, 
shall  be  punished  by  imprisonment  in  a  territorial  prison,  for 
a  term  not  less  than  two  years. 


III.— PROCEEDINGS  FOR  REMOVAL  OP  PUBLIC  OFFICERS. 

Sec.  49.  Officer  subject  to  impeachment,  how  tried. 

51.  Proceedings  to  impeach. 

60.  Two-thirds  neceasary  to  convict 

61.  Judgment. 

65.  Officer  suspended  by  articles  of  impeachment. 

66.  Indictment  not  baired  by  impeachment. 
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6m.  67.  Proceedings  against  officers. 

76.  Trial  by  jury. 

77.  Attendance  of  witnesses. 

78.  Judgment,  appeal. 

80.    Proceedings  against  district  attorney. 

Sec.  49.  Any  territorial  officer,  created  by  territorial  law, 
shall  be  liable  for  impeachment  for  any  misdemeanor  in  office. 

Sbc.  60.  All  impeachments  shall  be  tried  by  the  council; 
when  sitting  for  that  purpose,  the  councilmen  shall  be  upon 
oath  or  affirmation. 

Sec  51.  When  a  civil  officer  of  the  territory  is  impeached 
by  the  house  of  representatives  for  a  misdemeanor  in  office, 
the  articles  of  impeachment  shall  be  delivered  to  the  President 
of  the  council. 

Sec.  52.  The  council  shall  assign  a  day  for  hearing  the  im- 
peachment, ^and  shall  inform  the  house  of  representatives 
thereof.  The  president  of  the  council  shall  cause  a  copy  of 
the  articles  of  impeachment,  with  a  notice  to  appear  and  an- 
swer the  same  at  the  time  and  place  appointed,  to  be  served  on 
the  defendant,  not  less  than  ten  days  before  the  day  fixed  for 
the  hearing. 

Sec.  68.  The  service  must  be  upon  the  defendant  per- 
sonally, or  if  he  cannot,  upon  dilligent  inquiry,  be  found 
within  the  territoir,  the  council,  upon  due  proof  of  that  fact, 
may  order  that  publication  be  made  in  such  manner  as  they 
deem  proper,  of  a  notice  requiring  him  to  appear  at  a  specified 
time  and  place,  and  answer  to  the  articles  of  impeachment. 

Sec.  54.  If  the  defendant  do  not  appear,  the  council,  upon 
proof  of  service  or  publication,  as  provided  in  the  last  two 
sections,  may,  of  their  own  motion,  or  for  cause  shown,  assign 
another  day  for  hearinff  the  impeachment ;  or  may  then,  or  at 
any  other  time  which  Siey  mav  appoint,  proceed,  in  the  ab- 
sence of  the  defendant,  to  trial  and  judgment. 

Sec.  65.  When  the  defendant  appears,  he  must  answer  the 
articles  of  impeachment,  which  he  may  do,  either  by  objecting 
to  the  sufficiency  of  the  same,  or  of  any  article  therein,  or  by 
denying  the  truth  of  the  same. 

Sec.  66.  If  the  defendant  object  to  the  sufficiency  of  the 
impeachment,  the  objection  must  be  in  writing,  but  need  not 
be  in  any  specific  form,  it  bein^  sufficient  if  it  present  intelli- 
gibly the  grounds  of  the  objection.  If  he  deny  the  truth  of 
the  impeachment,  the  denial  may  be  oral  and  without  oath, 
and  shall  be  entered  upon  the  journal. 

Sec.  57.  If  an  objection  to  the  sufficiency  of  the  impeach- 
ment be  not  sustained  by  a  majority  of  the  members  of  the 
council,  who  heard  the  argument,  the  defendant  shall  be  or- 
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dered  forthwith  to  answer  the  articles  of  impeachment  If  he 
plead  guilty,  or  refuse  to  plead,  the  council  shall  render  judg- 
ment of  conviction  against  him.  If  he  deny  the  matters 
charged,  the  council  shall,  at  such  time  as  they  may  appoint, 
proceed  to  try  the  impeachment. 

Sec.  58.  At  the  time  and  j^lslce  appointed,  and  before  the 
council  proceed  to  act  on  the  impeachment,  the  secretary  shall 
administer  to  the  president  of  the  council,  and  the  president 
of  the  council  to  each  of  the  members  of  the  council  then  pre- 
sent, an  oath  or  affirmation  truly  and  impartially  to  hear,  try 
and  determine  the  impeachment;  and  no  member  of  the 
council  shall  act  or  vote  upon  the  impeachment,  or  ahy  ques- 
tion arising  thereon,  without  having  taken  such  oath  or 
affirmation. 

Sbo.  59.  The  oath  or  affirmation  having  been  administered, 
the  council  shall  proceed  to  try  and  determine  the  impeach- 
ment, and  m^  adjourn  the  trial  from  time  to  time. 

Sbc.  60.  The  detendant  cannot  be  convicted  on  impeach- 
ment without  the  concurrence  of  two-thirds  of  the  members 
present ;  and  if  two^thirds  of  the  members  do  not  concur  in  a 
conviction,  he  shall  be  declared  acquitted. 

Sbo.  61.  After  conviction,  the  council  shall  immediately, 
or  at  such  other  time  as  they  shall  appoint,  pronounce  judgment, 
which  shall  be  in  the  form  ot  a  resolution  entered  upon  the 
journals  of  the  council.  The  vote  upon  the  passage  thereof 
shall  be  taken  by  yeas  and  nays,  and  shall,  in  like  manner,  be 
entered  upon  the  journal. 

Sbc.  62.  On  the  adoption  of  the  resolution,  by  a  majority 
of  the  members  present,  who  voted  on  the  question  of  acquital 
or  conviction,  the  same  shall  be  the  judgment  of  the  council. 

Sbc.  68.  The  judgment  may  be  that  the  defendant  be  sus- 
pended and  removed  from  office,  or  that  he  be  ^removed  from 
office  and  disqualified  to  hold  and  enjoy  a  particular  office  or 
class  of  offices,  or  any  office  of  honor,  trust  or  profit  under 
this  territory. 

Sec.  64.  If  judgment  of  suspension  be  given,  the  de- 
fendant shall,  during  the  continuance  thereof,  be  disqualified 
from  receiving  the  salary,  fees,  or  emoluments  of  the  office. 

Sec.  65.  Whenever  articles  of  impeachment  against  any 
officer  subject  to  impeachment,  shall  be  presented  to  the  pres- 
ident of  the  council,  such  officer  shall  be  temporarily  sus- 
pended from  his  office,  and  shall  not  act  in  his  official  capaci^ 
until  duly  acquitted.  Upon  such  suspension  of  any  terri- 
torial omcer,  created  by  territorial  law,  the  governor  shall 
immediately  take  charge  of  his  office,  and  such  office  shall  at 
once  be  temporarily  fined  by  i^pointment  by  the  governor, 
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by  and  with  the  advice  and  consent  of  the  council,  until  the 
acquittal  of  the  party  impeached ;  or  in  case  of  his  removal, 
then  until  the  vacancy  be  filled  as  provided  bv  law. 

Sbc.  66.  If  the  offence  for  which  the  defendant  is  im- 
peached be  the  subject  of  an  indictment,  the  indictment  shall 
not  be  barred  by  the  impeachment. 

Sec.  67.  An  accusation  in  writinsf  against  any  district, 
county,  or  township  officer,  for  wilful  or  corrupt  misconduct 
in  office,  may  be  presented  by  the  grand  jury  of  the  county 
for  which  the  officer  accused  is  elected  or  appointed. 

Sec.  68.  The  accusation  shall  state  the  offence  changed,  in 
ordinary  and  concise  language,  and  without  repetition. 

Sbo.  69.  The  accusation  shall  be  delivered  by  the  foreman 
of  the  grand  jury  to  the  district  attorney  of  the  county,  who 
shall  cause  a  copy  thereof  to  be  served  upon  the  defendant, 
and  require  by  notice,  in  writing,  of  not  less  than  ten  days, 
that  he  appear  before  the  district  court  then  sitting,  or  at  the 
next  term,  and  answer  the  accusation.  The  original  accusa- 
tion shall  then  be  filed  with  the  clerk  of  the  district  court. 

Sec.  70.  The  defendant  must  appear  at  the  time  appointed 
in  the  notice,  and  answer  the  accusation,  unless  for  some  suf- 
ficient cause  the  court  assign  another  day  for  that  purpose. 
If  he  do  not  appear,  the  court  may  proceed  to  hear  and  deter- 
mine the  accusation  in  his  absence. 

Sec  71.  The  defendant  may  answer  the  accusation,  either 
by  objecting  to  the  sufficiency  thereof,  or  of  any  article  therein, 
or  by  denying  the  truth  of  the  same. 

Sec  72.  If  he  object  to  the  legal  sufficiency  of  the  accu- 
sation, the  objection  must  be  in  writiifg,  but  need  not  be  in 
any  specific  form,  it  being  sufficient  if  it  present  intelligibly 
the  grounds  of  the  objection. 

Sec.  78.  If  he  deny  the  truth  of  the  accusation,  the  denial 
may  be  oral  and  without  oath,  and  shall  be  entered  upon  the 
minutes. 

Sec  74.  If  an  objection  to  the  sufficiency  of  the  accusa- 
tion be  not  sustained,  the  defendant  shall  be  required  to 
answer  the  accusation  forthwith. 

Sec  75.  K  the  defendant  plead  guilty,  or  refuse  to  answer 
the  accusation,  the  court  shall  render  judgment  of  conviction 
against  him.  K  he  deny  the  matters  charged,  the  court  shall 
immediately,  or  as  soon  thereafter  as  practicable,  proceed  to 
try  the  accusation. 

Sec  76.  The  trial  shall  be  by  a  jury,  and  shall  be  con- 
ducted in  all  respects  in  the  same  manner  as  the  trial  of  an 
indictment  for  a  misdemeanor. 

Sec  77.    The  district  attorney  and  the  defendant  shall  be 
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respectively  entitled  to  such  process  as  may  be  necessary  to 
enforce  the  attendance  of  witnesses  as  upon  the  trial  of  an 
indictment 

Sec.  78.  Upon  a  conviction,  the  court  shall  immediately, 
or  within  five  days,  as  they  may  appoint,  pronounce  judgment 
that  the  defendant  be  removed  from  office.  But  to  warrant  a 
removal,  the  judgment  must  be  entered  upon  the  minutes, 
assigning  therein  the  causes  of  removal. 

Sec.  79.  From  a  judgment  of  removal,  an  appeal  may  be 
taken  to  the  supreme  court,  in  the  same  manner  as  from  a 
judgment  in  a  civil  action,  but  until  such  judgment  be  re- 
versed, the  defendant  shall  be  suspended  from  his  office. 
Pending  the  appeal,  the  office  may  be  filled  as  in  case  of 
vacancy. 

Sec.  80.  The  same  proceedings  may  be  had  on  like  grounds 
for  the  removal  of  a  district  attorney,  except  that  the  accusa- 
tion shall  be  delivered  to  the  district  judge  of  the  district, 
who  shall  thereupon  appoint  some  one  to  act  as  prosecuting 
officer  in  the  matter,  or  shall  place  the  accusation  in  the 
hands  of  the  district  attorney  of  an  a(\joining  district,  and  re- 
quire him  to  conduct  the  proceedings. 


IV.— PROCEEDINGS  IN   CRIMINAL  ACTIONS  PROSECUTED 
BY  INDICTMENT. 

I. — ^LOCAL  JURISDICTION  OF  PUBLIC  OFFENCES. 

Sec.  81.  Who  amenable  to  territorial  laws. 

£2.  Offences  committed  out  of  territory  and  ended  within  it. 

83.  Death  by  daeling,  oat  of  territory. 

8^.  Offences  part  in  one  county  and  part  in  another. 

85.  County  boundaries,  when  cognizable,  on  vessels. 

87.  Abduction  and  kidnaping,  where  cognizable. 

88.  Bigamy  or  kicest,  where  cognizable. 

89.  Property  stolen  in  one  and  taken  into  another  county,  where  triable. 

90.  Accessory,  where  triable. 

91.  Trial  in  another  state  to  bar  indictment  in  certain  cases. 

92.  Trial  in  one  county  to  bar  prosecution  in  another. 

Sec.  81.  Every  person,  whether  an  inhabitant  of  this  ter- 
ritory or  any  other  state  or  country,  or  of  a  territory  or  dis- 
trict of  the  United  States,  shall  be  liable  to  punishment  by 
the  laws  of  this  territory  for  a  public  offence  committed  by 


CRIMINAL  PRACTICB   ACT.  245 

him  therein,  except  when  it  is  by  law  cognizable  exclusively 
in  the  courts  of  the  United  States. 

Sec.  82.  When  the  commission  of  a  public  offence,  com- 
menced without  this  territory,  is  consummated  within  the 
boundaries  thereof,  the  defendant  shall  be  liable  to  punish- 
ment therefor  in  this  territory,  though  he  were  without  the 
territory  at  the  time  of  the  commission  of  the  offence  charged : 
Provided^  That  he  consummated  the  offence  through  the  in- 
tervention of  an  innocent  or  guilty  agent  without  this  terri- 
torv,  or  any  other  means  proceedmg  directly  from  himself, 
ana  in  such  case  the  jurisdiction  shall  be  in  the  county  in 
which  the  offence  is  consummated. 

Sec.  83.  When  an  inhabitant  or  resident  of  this  territory 
shall,  hj  any  previous  appointment  or  engagement,  fight  a 
duel  without  the  jurisdiction  of  this  temtory,  and  in  such 
duel  a  wound  shall  be  inflicted  upon  any  person  whereof  he 
shall  die  within  this  teri'itory,  the  jurisaiction  of  the  offence 
shall  be  in  the  county  where  the  death  shall  happen. 

Sec  84.  When  a  public  offence  is  committed  in  part  in 
one  county  and  in  part  in  another,  or  the  acts  or  effects  thereof 
constituting,  or  requisite  to  the  consummation  of  the  offence 
occur  in  two  or  more  counties,  the  jurisdiction  shall  be  in 
either  county. 

Sec  85.  When  a  public  offence  is  committed  on  the 
boundary  of  two  or  more  counties,  or  within  five  hundred 
yards  thereof,  the  jurisdiction  shall  be  within  either  county. 

Sec  86.  When  an  offence  is  committed  within  this  terri- 
tory on  board  a  vessel  navigating  a  river,  bay,  slough,  or  lake,  or 
lying  therein,  in  the  prosecution  of  her  voyage,  the  juris- 
diction shall  be  in  any  county  through  which  the  vessel  is 
navigated  in  the  course  of  her  voyage,  or  in  the  county  where 
the  voyage  shall  terminate. 

Sec  87.  The  jurisdiction  of  an  indictment  for  the  crime 
of  forcibly  stealing,  taking  or  arresting  any  man,  woman  or 
child,  in  this  territory,  and  carrying  him  or  her  into  another 
county,  st^te  or  territory,  or  for  forcibly  taking  or  arresting 
any  person  or  persons  whomsoever,  with  a  design  to  take  him 
or  her  out  of  this  territory,  without  having  established  a  claim 
according  to  the  laws  of  the  United  States,  or  for  hiring,  per- 
suading, enticing,  decoying  or  seducing,  by  false  promises, 
misrepresentations  and  the  like,  any  negro,  mulatto,  Indian 
or  colored  person  to  go  out  of  this  territor^jr,  or  to  be  taken  or 
removed  therefrom  for  the  purpose  and  with  the  intent  to  sell 
such  negro,  mulatto,  colored  person  or  Indian  into  slavery  or 
involuntary  servitude,  or  otherwise  to  employ  him  or  her  for 
his  or  her  own  use,  or  to  the  use  of  another,  without  the  free 


246  CRIMINAL  PRACTICB   ACT. 

will  and  consent  of  such  negro,  mulatto,  Indian  or  colored 
person,  shall  be,  in  any  couuty  in  which  the  ofience  is  com- 
mitted or  into  or  out  of  which  the  person  upon  whom  the 
the  offence  was  committed  may,  in  the  prosecution  of  the 
offence,  have  been  brought,  or  in  which  an  act  shall  be  done 
by  the  offender  in  instigating,  procuring,  promoting,  aiding 
in  or  being  accessory  to  the  commission  of  the  offence,  or  in 
abetting  the  parties  therein  concerned. 

Sbc.  88.  When  the  offence  of  bigamy  or  incest  is,  com- 
mitted in  one  county,  and  the  defendant  is  appi-ehended  in 
another,  the  jurisdiction  shall  be  in  either  countj. 

Sec  89.  When  property,  feloniously  taken  m  one  county, 
by  burglary,  robbery,  larceny,  or  embezzlement,  has  been 
brought  into  another,  the  jurisdiction  of  the  offence  shall  be 
in  eiuier  county.  But  if,  at  any  time  before  the  conviction 
of  the  defendant  in  the  latter,  he  be  indicted  in  the  former 
county,  the  sheriff*  of  the  latter  county  shall,  upon  demand, 
deliver  him  to  the  sheriff  of  the  former  county,  upon  being 
served  with  a  cony  of  the  indictment,  and  upon  receipt,  iu- 
doraed  thereon  oy  the  sheriff  of  the  former  county,  of  the 
body  of  the  offender,  and  shall,  on  filing  the  copy  of  the  in- 
dictment and  receipt,  be  exonerated  from  all  liability  in  re- 
spect to  the  custody  of  the  oftender. 

Sbo.  90.  In  the  case  of  an  accessory  before  or  after  the 
fact  in  the  commission  of  a  public  offence,  the  jurisdiction 
shall  be  in  the  county  where  the  offence  of  the  accessory  was 
committed,  notwithstanding  the  principal  offence  was  com- 
mitted in  another  county. 

Sec  91.  When  an  act  charged  as  a  public  offence  is  within 
the  jurisdiction  of  another  state  or  territory,  as  well  as  of  this 
territory,  a  conviction  or  acquittal  thereof  m  such  territory  or 
state  shall  be  a  bar  to  the  prosecution  or  indictment  therefor 
in  this  territory. 

Sbc  92.  When  an  offence  is  within  the  jurisdiction  of  two 
or  more  counties,  a  conviction  or  acquittal  thereof  in  one 
county  shall  be  a  bar  to  a  prosecution  or  indictment  therefor 
in  another. 


II.— TIME  OP  COMMENCING  CRIMINAL  ACTIONS. 

Bbo.  93.    MurdeFf  no  limit  to  prosecation. 
94.    Felony,  three  yean. 
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Sao.  95.   Hiademeanor,  one  year. 

96.  Time  of  abaence  of  defendant  from  tenitorj  i^ot  indaded. 

97.  Indictment,  when  deemed  found. 

Sec.  98.  There  shall  be  no  limitation  of  time  within  which 
a  prosecution  for  murder  must  be  commenced.  It  may 
be  commenced  at  any  time  after  the  death  of  the  person 
killed. 

"     Sec.  94.    An  indictment  for  any  felony  other  than  murder 
must  be  found  within  three  years  after  its  commission. 

Sec.  95.  An  indictment  for  any  misdemeanor  must  be 
found  within  one  year  after  its  commission. 

Sec.  96.  If,  when  the  offence  is  committed,  the  defendant 
be  out  of  the  territory,  the  indictment  may  be  found  within 
the  term  herein  limited  after  his  coming  within  the  territory, 
and  no  time  during  which  the  defendant  is  not  an  inhabitant 
o^  or  usually  resident  within  the  territoiy,  shall  be  a  part  of 
the  limitation. 

Sec  97.  An  indictment  is  found,  within  the  meaning  of 
this  title,  when  it  is  duly  presented  by  the  grand  jury,  in  open 
coart,  and  there  received  and  filed. 

Sec.  98.  In  offences  committed  before  the  passage  of  this 
act,  indictments  may  be  found  at  any  time  within  the  limita- 
tion herein  above  provided,  and  the  time  of  limitation  shall 
commence  after  the  passage  of  this  act 


in.— COMPLAINT,  AND  PROCEEDINGS  THEREON  TO  THE 
COMMITMENT,  INCLUSIVE. 

890.  99.  Complaint,  magistrate. 

101.  Who  are  magistratea. 

109.  Magistrate  ip  examine  complaint  on  oath. 

105.  Depoaltion  what  to  set  fortli. 

104.    Wairant  of  arrest,  when  to  iasne,  fScinn  o& 

106.  Name  of  defendant,  date  and  aign^tare  of  wv^Ant. 

107.  How  ^xecnted,  peace  oiScers. 

109.  Wa^ant,  to  whom  directed. 

110.  When  executed  in  another  connty,  how  indorsed. 

111.  Proceedings  on  arrest  for  felony,  same  for  misdemeanor. 

113.  Bail  to  be  certified  on  warrant. 

114.  Defendant,  when  to  be  taken  before  magistrate. 

117.  Same,  other  than  the  one  who  issued  the  warrant. 

118.  Proceedings  on  complaint  for  olfonce,  triable  in  other  county. 
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Bbc.  119.  Duty  of  officer. 

121.  Airest,  by  whom  to  be  made. 

124.  At  what  time  to  be  made»  how  made. 

127.  Officer  to  state  authority. 

128.  Resistance  of  defendant,  power  of  officers. 

131.  When  may  be  made  withont  warrant. 

132.  May  break  open  doors,  etc.,  at  night. 
134.    Officer  to  state  authority,  bystanders. 

136.  Offence  committed  in  presence  of  magistrate. 

137.  Private  persons  may  make,  to  state  cause. 

139.  May  force  entrance,  etc. 

140.  Duty  after  arrest,  escape  and  recapture. 

143.  Proceedings  after  arrest. 

144.  Time  to  procure  counsel,  ezaminatloo. 
146.    Commitment  of,  form  of. 

149.  Depositions  to  be  read,  subpoena. 

150.  How  witness  examined. 

161.  Right  of  defendant  to  make  statement,  right  to  waiver. 

153.  Proceedings  when  deiltindant  chosea  to  make  statement,  questions. 

154.  Answers,  statement  tp  be  m  writing,  authentication  of  form  of. 
156.  Defendant's  witnesses,  examination  of,  separately. 

158.  May  be  conducted  with  closed  doors. 

159.  When  defendant  discharged,  form  of. 

160.  Order  to  hold  defendant  to  answer,  form  of. 

161.  Off'ence  not  bailable,  form  of  order. 

162.  Offences  bailable,  form  of  order. 
164.  Commitment,  form  of. 

166.  Witness  to  be  recognized  to  appear. 

169.  Failing  to  recognize  to  be  committed. 

170.  Conditional  examination  of  witness  unable  to  give  security  for  appearance* 
172.  Magistrate  to  make  return  to  court. 

Sbo.  99.  The  complaint  is  the  allegation  made  to  a  ma^- 
trate  that  a  person  has  been  guilty  of  some  public  offence. 

Sec.  100.  A  magistrate  is  an  officer  haviiiff  power  to  issue 
a  warrant  for  the  arrest  of  a  person  chargea  with  a  public 
offence. 

Sec  101.  The  following  persons  are  magistrates :  First. 
The  justices  of  the  supreme  court.  Second.  The  probate 
judges.  Third.  Justices  of  the  peace,  and  others  upon  whom 
are  conferred  by  law  the  powera  of  justices  of  the  peace. 

Sec  102.  w  hen  a  complaint  is  laid  before  a  magistrate, 
of  the  commission  of  a  public  offence,  triable  within  the 
county,  he  must  examine,  on  oath,  the  complainant  or  pro- 
secutor, and  any  witnesses  he  may  produce,  and  take  tneir 
depositions  in  writing,  and  cause  them  to  be  subscribed  by  the 
parties  making  them. 

Sec  103.    The  deposition  must  set  forth  the  facts  stated  by 
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the  prosecutor  and  His  witnesses,  tending  to  establish  the 
commission  of  the  offence,  and  the  guilt  of  the  defendant. 

Sec.  104.  If  the  magistrate  be  satisfied  therefrom  that  the 
offence  complained  of  has  been  committed,  and  that  there  is 
reasonable  ^ound  to  believe  that  the  defendant  has  committed 
it,  he  shall  issue  a  warrant  of  arrest. 

Sec  105.    A  warrant  of  arrest  is  an  order  in  writing  in  the 
name  of  the  people  of  the  ITnited  States  and  territory  of  Idaho, 
signed  by  a  magistrate,  commanding  the  arrest  of  the  detend- 
ant^  and  may  be  substantially  in  the  following  form : 
County  of . 

The  people  of  the  United  States  and  territory  of  Idaho,  to 
any  sheriff,  constable,  or  marshal,  or  policeman,  in  this  terri- 
tory or  in  the  county  of :\A  complaint,  upon  oath,  has 

been  this  day  laid  before  me,  by  A.  B.,  that  the  crime  of  (des- 
ignate it)  has  been  committed,  and  accusing  C.  D.  therof ;  you 
are  therefore  commanded  forthwith  to  arrest  the  above  named 
C.  D..  and  bring  him  before  me,  at  (naming  the  place)  or  in 
case  of  my  absence  or  inability  to  act,  before  the  nearest  or 
most  accessible  magistrate  in  this  county. 

Dated  at ,  this day  of ,  18 — . 

Sec  106.  The  warrant  must  specify  the  name  of  the  de- 
fendant ;  if  it  be  unknown  to  the  magistrate,  the  defendant 
may  be  designated  therein  by  any  name.  It  must  also  state 
the  time  of  issuing  it,  and  the  county,  city,  or  town,  where  it 
was  issued,  and  be  signed  by  the  magistrate,  Is'ith  his  name  of 
office. 

Sec  107.  The  warrant  must  be  directed  to,  and  executed 
by  a  peace  officer. 

Sec  108.  Peace  officers  are  sheriffs  .of  counties,  and 
constables,  marshals,  and  policemen  of  cities  and  towns 
respectively. 

Sec  109.  If  a  warrant  be  issued  by  a  justice  of  the 
supreme  court,  or  probate  judge,  it  may  be  directed  generally 
to  any  sherifi^  constable,  marshal  or  policeman  in  this  territory, 
and  may  be  executed  by  any  of  tliose  officers  to  whom  it  may 
be  delivered. 

Sec  110.  If  it  be  issued  by  any  other  magistrate,  it  may 
be  directed  generally  to  any  sheriff^  constable,  marshal  or 
policeman  in  the  county  in  which  it  is  issued,  and  may  be 
executed  in  that  county ;  or  if  the  defendant  be  in  another 
county,  it  may  be  executed  therein,  upon  the  written  direction 
of  a  magistrate  of  that  county,  indorsed  upon  the  warranty 
signed  by  him,  with  his  name  of  office,  and  dated  at  the  county, 
city,  or  town  where  it  is  made,  to  the  following  effect :    "Tins 
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warrant  may  be  executed  in  the  county  of ,"  or  us  the 

case  may  be. 

Sec.  111.  If  the  offence  charged  in  the  warrant  be  a  felony, 
1  the  officer  making  the  arrest  must  take  the  defendant  before 
the  magistrate  who  issued  the  warrant,  or  some  other  magis- 
trate of  the  same  county,  as  provided  in  section  one  hundred 
and  fifteen. 

S£0.  112.    K  the  offence  charged  in  the  warrant  be  a  mis- 

I  demeanor,  and  the  defendant  be  arrested  in  another  county, 
the  officer  must,  upon  being  so  required  by  the  defendant, 
bring  him  before  a  magistrate  of  such  county,  who  shall  admit 
the  defendant  to  bail. 

Sec.  113.  On  admitting  the  defendant  to  bail,  the  magis- 
trate shall^  certify  on  the  warrant  the  fact  of  his  having  done 
so,  and  deliver  the  warrant  and  recognizance  to  the  officer 
having  charge  of  the  defendant.  The  officer  shall  forthwith 
discharge  the  defendant  from  arrest,  and  shall,  without  delay, 
deliver  the  warrant  and  recognizance  to  the  clerk  of  the  court 
at  which  the  defendant  is  required  to  appear. 

Sec.  114.  If,  on  the  admi8^ion  of  the  defendant  to  bail,  as 
provided  in  section  one  hundred  and  twelve,  or  if  bail  be  not 
forthwith  given,  the  officer  shall  take  the  defendant  before  the 
magistrate  who  issued  the  warrant,  or  some  other  magistrate 
of  the  same  county,  as  provided  in  the  next  section. 

Sec  115.  When  by  the  preceding  sections  of  this  act,  the 
defendant  is,  required  to  be  taken  before  the  magistrate  who 
issued  the  warrant,  he  may,  if  the  magistrate  be  absent  or 
unable  to  act,  be  taken  before  the  nearest  or  most  accessible 
magistrate  in  the  same  county.  The  officer  shall,  at  the  same 
time,  deliver  to  the  magistrate  the  warrant,  with  his  return, 
endorsed  and  subscribed  by  him. 

Sbc.  116.  The  defendant  must,  in  all  cases,  be  taken  before 
the  magistrate  without  unnecessary  delay. 

Sec  117.  If  the  defendant  be  brought  before  a  magistrate, 
in  the  same  county,  other  than  the  one  who  issued  the  warrant, 
the  affidavits  on  which  the  warrant  was  granted,  if  the  de- 
fendant insist  upon  an  examination,  shall  be  sent  to  the  magis- 
trate, if  they  cannot  be  procured,  the  prosecutor  and  his  wit- 
nesses shall  be  summoned  to  ^ve  their  testimony  anew. 

Sec.  118.  When  a  complamt  is  laid  before  the  magistrate, 
of  the  commission  of  a  public  offence,  triable  within  some 
other  county  of  this  territory,  but  showing  that  the  defendant 
is  in  the  county  where  the  comj^laint  is  laid,  the  same  proceed- 
ings shall  be  had  as  prescribed  m  this  act,  except  that  tiie  war- 
rant shall  require  the  defendant  to  be  taken  before  the  nearest 
or  most  accessible  magistrate  of  the  county  in  which  the  offcuee 
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is  triable,  and  the  depositions  of  the  complainant  or  prosecutor, 
and  of  the  witnesses  who  may  have  been  produced  shall  be 
delivered  bv  the  magistrate  to  the  officer  to  whom  the  warrant 
is  delivered. 

Sec.  119.  The  officer  who  executes  the  warrant  shall  take 
the  defendant  before  the  nearest  or  most  accessible  magistrate 
of  the  county  in  which  the  offence  is  triable,  and  shall  deliver 
to  such  magistrate  the  depositions  and  the  warrant,  with  his 
return  endorsed  theren ;  and  such  magistrate  shall  proceed  in 
the  same  manner  as  upon  a  warrant  issued  by  himself. 

Sec.  120.  If  the  offence  charged  in  the  warrant,  issued 
pursuant  to  section  one  hundrea  and  eighteen,  be  a  misde- 
meanor, the  officer  shall,  upon  being  so  required  by  the  de- 
fendant, take  him  before  a  magistrate  of  the  county  in  which 
the  said  warrant  is  issued,  wfio  shall  admit  the  defendant  to 
bail,  and  immediately  transmit  the  warrant,  depositions  and 
recognizance  to  the  clerk  of  the  court  in  which  tne  defendant 
is  required  to  appear. 

Sec.  121.  Arrest  is  the  taking  of  a  person  into  custody, 
that  he  may  be  held  to  answer  for  a  public  offence. 

Sbc.  122.  An  arrest  may  be  either :  First.  By  a  peace 
officer,  under  a  warrant  Second.  By  a  peace  officer,  without 
a  warrant ;  or,  Third.    By  a  private  person. 

Sec  123.  Every  person  shall  aid  an  officer  in  the  execu- 
tion of  a  warrant,  if  the  officer  require  his  aid*,  and  be  present, 
and  acting  in  its  execution. 

Sec  vli.  If  the  offence  charged  be  a  felony,  the  arrest 
may  be  made  on  any  day  and  at  any  time  of  the  day  or  night 
If  it  be  a  misdemeanor,  the  arrest  shall  not  be  made  at  night, 
unless  upon  the  direction  of  the  magistrate,  endorsed  upon 
the  warrant. 

Sec  125.  An  arrest  shall  be  made  by  an  actual  restraint  of 
the  person  of  the  defendant,  or  by  his  submission  to  the  cus- 
tody of  the  officers. 

Sec  126.  The  defendant  shall  not  be  subjected  to  any 
more  restraint  than  is  necessary  for  his  arrest  and  detention. 

Sec  127.  The  officer  shall  inform  the  defendant  that  he 
acts  under  the  authority  of  the  warrant,  and  shall  also  show 
the  warrant,  if  required. 

Sec  128.  If,  after  notice  of  intention  to  arrest  the  defend- 
ant, he  either  flee  or  forcibly  resist,  the  officer  may  use  all 
necessary  means  to  effect  the  arrest. 

Sec  129.  The  officer  may  break  open  any  outer  or  inner 
door  or  window  of  a  dwelling-house  to  execute  the  warant, 
if,  after  notice  of  his  authority  and  purpose,  he  be  reftised 
admittance. 
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Sec.  130.  An  officer  may  break  open  any  outer  or  inner 
door  or  window  of  a  dwelling-house,  for  the  purpose  of  lib- 
erating a  person  who,  having  entered  for  the  puipose  of 
making  an  arrest,  is  detained  therein,  or  when  necessary  for 
his  own  liberation. 

Sec.  131.  A  peace  officer  may,  without  a  warrant,  arrest  a 
person  :  First.  For  a  public  offence,  committed  or  attempted 
m  his  presence.  Second.  Where  the  person  arrested  has 
committed  a  felony,  although  not  in  his  presence.  Third. 
Where  a  felony  has  in  fact  been  committed,  and  he  has  rea- 
sonable cause  for  believing  the  person  arrested  to  have  com- 
mitted it.  Fourth.  On  a  charge  made  upon  a  reasonable 
cause,  of  the  commission  of  a  felony  by  the  party  arrested. 

Sec.  132.  To  make  an  arrest,  as  provided  in  the  last  sec- 
tion, the  officer  may  break  open  any  outer  or  inner  door  or 
window  of  a  dwelling-house,  if,  after  notice  of  his  office  and 
purpose,  he  be  refused  admittance. 

Sec  133.  He  may  also,  at  night,  without  a  warrant,  arrest 
any  person  whom  he  has  reasonable  cause  for  believing  to  have 
committed  a  felony,  and  is  justified  in  making  the  arrest,  though 
it  afterward  appear  that  a  felony  had  not  been  committed. 

Sec  134.  When  arresting  a  person  without  a  warrant,  the 
officer  must  inform  him  of  his  authority,  and  the  cause  of  the 
arrest,  except  when  he  is  in  the  actual  commission  of  a  public 
offence,  or  when  he  is  pursued  immediately  after  an  escape. 

Sec  135.  He  may  take  before  a  magistrate  any  person,  who, 
beinff  engaged  in  a  breach  of  the  peace,  is  arrested  by  a  by- 
stander and  delivered  to  him. 

Sec  136.  "When  a  public  offence  is  committed  in  the  pres- 
ence of  a  magistrate,  he  may,  by  a  verbal  order,  command  any 
person  to  arrest  the  offender,  and  may  thereupon  proceed  as 
if  the  offender  had  been  brought  before  him  on  a  warrant  of 
arrest. 

Sec  137.  A  private  person  may  arrest  another :  First.  For 
a  public  offence  committed  or  attempted  in  his  presence. 
Second.  When  the  person  arrested  has  committed  a  felony, 
although  not  in  his  pesence.  Third.  When  a  felony  has 
been  in  fact  committed,  and  he  has  reasonable  cause  for  be- 
lieving the  person  arrested  to  have  committed  it. 

Sec  138.  He  must,  before  making  the  arrest,  inform  the 
person  to  be  arrested  of  the  cause  thereof,  and  require  him  to 
submit,  except  when  he  is  in  the  actual  commission  of  the 
offence,  or  when  he  is  arrested  on  pursuit,  immediately  after 
its  commission. 

Sec.  189.  If  the  person  to  be  arrested  have  committed  a 
felony,  and  a  private  person,  after  notice  of  his  intention  to 
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make  the  arrest,  be  refused  admittance,  he  may  break  open 
any  outer  or  inner  door  or  window  of  a  dwelling  house,  for 
the  purpose  of  making  the  arrest. 

Sec.  140.  A  private  person  who  has  arrested  another  for 
the  commission  of  a  public  offence,  must,  without  unnecessary 
delay,  take  him  before  a  magistrate,  or  deliver  him  to  a  peace 
officer. 

Sec  141.  If  a  person  arrested  escape,  or  be  rescued,  the 
person  from  whose  custody  he  escaped  or  was  rescued,  may 
immediately  pursue  and  retake  him  at  any  time  and  in  any 
place  within  the  territory. 

Sec.  142.  To  retake  the  person  escaping  or  rescued,  the 
person  pursninff  may,  after  notice  of  his  intention,  and  refusal 
of  admittance,  oreak  open  any  outer  or  inner  door  or  window 
of  a  dwelling  house. 

Sec  143.  When  the  defendant  is  brouffht  before  the  mag- 
istrate n^on  an  arrest,  either  with  or  wimout  warrant,  on  a 
charge  of  having  committed  a  public  offence,  the  magistrate 
shall  immediately  inform  him  of  the  charge  against  him,  and 
of  his  right  to  the  aid  of  counsel  in  every  stage  of  the  proceed- 
ings, and  before  anv  further  proceedings  are  had. 

Sec  144.  He  shall  also  allow  the  defendant  a  reasonable 
time  to  send  for  counsel,  and  adjourn  the  examination  for  that 
purpose,  and  shall,  upon  the  request  of  the  defendant,  require 
a  peace  officer  to  take  a  message  to  such  counsel,  within  the 
township  or  city,  as  the  defendant  may  name.  The  officer 
shall,  without  delay  and  without  fee,  perform  that  duty. 

Sec  145.    The  magistrate  shall,  immediately  after  the  ap- ) 
pearance  of  counsel,  or  if  defendant  require  the  aid  of  counsel  i 
after  waiting  a  reasonable  time  therefor,  proceed  to  examine 
the  case. 

Sec  146.  The  examination  must  be  completed  at  one  ses- 
sion, unless  the  magistrate,  for  good  cause  shown,  adjourn  it. 
The  adjournment  cannot  be  for  more  than  two  days  at  each 
time,  nor  more  than  six  days  in  all,  unless  by  consent  or  ou 
motion  of  the  defendant. 

Sec  147.  If  an  adjournment  be  had  for  any  cause,  the 
magistrate  shall  commit  the  defendant  for  examination,  admit 
him  to  bail,  or  discharge  him  from  custody  upon  the  deposit 
of  money,  as  provided  in  this  act,  as  security  for  his  appear- 
ance at  the  time  to  which  the  examination  is  adjourned. 

Sec  148.  The  committee  for  examination  shall  be  by  an 
indorsement  signed  by  the  magistrate  on  the  warrant  of  arrest, 
to  the  following  effect :  "  The  within  named  A.  B.,  having 
been  brought  before  me  under  this  warrant,  is  committed  for 
examination  to  the  sheriff  of  the  county  of /'    If  the 
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sheriff  be  not  present,  the  defendant  may  be  committed  to  the 
custody  of  a  peace  officer. 

Sec.  149.  At  the  examination  the  magistrate  shall,  in  the 
first  place,  read  to  the  defendant  the  depositions  of  the  wit- 
nesses examined  on  the  taking  of  the  information.  He  shall 
issue  subpoenas  for  any  witnesses  required  by  the  prosecutor  or 
the  defendant  as  provided  in  section  five  hundred  and  thirty- 
five. 

Sec  150.  The  witnesses  shall  be  examined  in  the  presence 
of  the  defendant,  and  may  be  cross-examined  in  his  behalf. 

Sec.  151.  When  the  examination  of  witnesses  on  the  part 
of  the  people  is  closed,  the  magistrate  shall  distinctly  inform 
the  defendant  that  it  is  his  rignt  to  make  a  statement  in  rela- 
tion to  the  charge  against  him  (stating  to  him  the  nature 
thereof) ;  that  the  statement  is  designed  to  enable  him  if  he 
see  fit,  to  answer  the  charge  and  to  explain  the  facts  alleged 
against  him ;  that  he  is  at  liberty  to  waive  making  a  state- 
ment, and  that  his  waiver  cannot  be  used  against  him  on  thie 
trial. 

Sec  152.  If  the  defendant  waive  his  right  to  make  a  state- 
ment, the  magistrate  shall  make  note  thereof  immediately  fol- 
lowing the  depositions  of  the  witnesses  against  the  defendant, 
but  the  fiict  of  his  waiver  shall  not  be  used  against  the  de- 
fendant on  the  trial. 

Sec.  158.  If  the  defendant  choose  to  make  a  statement, 
the  magistrate  shall  proceed  to  take  the  same  in  writing,  with- 
out oath,  and  shall  put  to  the  defendant  the  following  questions 
only :  What  is  your  name  and  age  ?  Where  were  you  born  ? 
Where  do  you  reside,  and  how  long  have  you  resided  there  ? 
What  is  your  business  or  profession  ?  Give  anjr  ex^lantion  you 
may  think  proper  of  the  circumstances  appearing  in  the  testi- 
mony against  you,  and  state  any  facts  which  you  think  will 
tend  to  your  exculpation. 

Sec.  154.  The  answer  of  the  defendant  to  each  of  the 
questions  must  be  distinctly  read  to  him  as  it  is  taken  down. 
He  may  thereupon  correct  or  add  to  his  answer,  and  it  shall  be 
corrected  until  it  is  made  conformable  to  what  he  declares  to 
be  the  truth. 

Sec  155.  The  statement  must  be  reduced  to  writing  by 
the  magistrate,  or  under  his  direction,  and  authenticated  in 
the  following  form :  First.  It  must  set  forth  in  detail  that  the 
defendant  was  informed  of  his  rights,  as  provided  by  section 
one  hundred  and  fifty-one,  and  tlmt,  after  being  so  informed, 
he  made  the  statement.  Second.  It  must  contain  the  ques- 
tions put  to  htm  and  his  answers  thereto,  as  provided  in  sections 
one  hundred  and  fifty-three  and  one  hundred  and  fifty-four* 
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Third.  It  may  be  signed  by  the  defendant,  or  he  may  refuse 
to  sign  it ;  but  if  he  refuse  to  sign  it,  his  reason  therefor  must 
be  stated  as  he  gives  it.  Fourth.  It  must  be  signed  and  cer- 
tified by  the  magistrate. 

Sec.  156.  After  the  waiver  of  the  defendant  to  make  a 
statement,  or  after  he  hfiB  made  it,  his  witnesses,  if  he  produce 
any,  shall  be  sworn  and  examined. 

Sec.  157.  The  witnesses  produced  on  the  part  either  of  the 
people  or  of  the  defendant,  shall  not  be  present  at  the  exam- 
ination of  the  defendant ;  and  while  a  witness  i^  under  exam- 
ination, the  magistrate  may  exclude  all  witnesses  who  have 
not  been  examined.  He  may  also  cause  the  witnesses  to  be 
kept  separate  and  to  be  prevented  from  conversing  with  each 
other  until  they  are  all  examined. 

Sec.  158.  The  magistrate  shall  also,  upon  the  request  of 
the  defendant,  exclude  from  the  examination  every  person  ex- 
cept his  clerk,  the  prosecutor  and  his  counsel,  the  attorney-gen- 
eral, the  district  attorney  of  the  county,  the  defeiidant  and  his 
counsel  and  the  officer  naving  the  defendant  in  custody. 

Sbc.  159.  After  hearing  theu proofs  and  the  statement  of 
the  defendant,  if  he  have  made  one,  if  it  appear  either  that  a 
public  offence  has  not  been  committed,  or  there  is  no  sufficient 
cause  to  believe  the  defendant  ^ilty  therof,  the  mt^istrate 
shall  order  the  defendant  to  be  discharged,  by  an  endorsement 
on  the  depositions  and  statement  signed  by  him,  to  the  fol- 
lowing effect:  "There  being  no  sufficient  cause  to  believe 
the  within  named  A.  B.  guilty  of  the  offence  within  mentioned 
I  ordered  him  to  be  discharged." 

Sec  160.  If,  however,  it  appears  from  the  examination  that 
a  public  offence  has  been  committed,  and  that  there  is  sufficient 
cause  to  believe  the  defendant  guilty  thereof,  the  magistrate 
shall,  in  like  manner,  e\idorse  on  the  depositions  and  state^ 
ment  an  order  signed  by  him  to  the  following  effect :  "It  ap- 
pearing to  me,  by  the  within  depositions  and  statement  (if 
any),  that  the  offence  therein  mentioned,  (or  any  other  offence 
according  to  the  fact,  stating  generally  the  nature  thereof), 
has  been  committed,  and  that  there  is  sufficient  cause  to  believe 
the  within  named  A.  B.  guilty  therof,  I  order  that  he  be  held 
to  answer  the  same." 

Sec.  161.  If  the  offence  be  not  bailable,  the  following 
words,  or  words  to  the  same  effect,  shall  be  added  to  the 
indorsement :  "And  that  he  be  committed  to  the  sheriff  of 
the  county  of •" 

Sec  162.  If  the  offence  be  bailable,  and  bail  be  taken  by 
the  magistrate,  the  following  words,  or  words  to  the  same 
effect,  shall  be  added  to  the  indorsement:    "And  I  have 
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admitted  him  to  bail  to  answer  by  the  recognizance  hereto 
annexed.** 

Sec.  163.  If  the  offence  be  bailable,  and  the  defendant  be 
admitted  to  bail,  but  bail  have  not  been  taken,  the  following 
words,  or  words  to  the  same  effect,  shall  be  added  to  the 
indorsement  mentioned  in  section  one  hundred  and  sixty : 

"  And  that  he  be  admitted  to  bail  in  the  sum  of dollars, 

and  be  committed  to  the  sheriff'  of  the  county  of ,  until 

he  gives  such  bail." 

Sec.  164.  If  the  magistrate  order  the  defendant  to  be  com- 
mitted, as  provided  in  sections  one  hundred  and  sixty-one  and 
one  hundred  and  sixty-three,  he  shall  make  out  a  commitment 
signed  by  him,  with  his  name  of  office,  and  deliver  it,  with  the 
defendant,  to  the  officer  to  whom  he  is  committed ;  or,  if  that 
officer  be  not  present,  to  a  peace  officer,  who  shall  deliver  the 
defendant  into  the  proper  custody,  together  with  the  commit- 
ment. 

Sec.  165.     The  commitment  must  be  to  the  following  effect : 

"  County  of ,  (as  the  case  mav  be).     The  people  of  the 

United  States  and  territory  ^of  Idaho,  to  the  sheriff*  of  the 

county  of :    An  order  having  been  this  day  made  by 

me,  that  A.  B.  be  held  to  answer  upon  a  charge  of  ^stating 
briefly  the  nature  of  the  offence,  and  as  near  as  may  oe,  the 
time  when,  and  the  place  where  the  same  was  committed),  you 
are  commanded  to  receive  him  into  your  custody,  and  to'de- 

tain  him  until  he  be  legally  discharged.    Dated  this 

day  of ,  18—." 

Sec  166.  On  holding  the  defendant  to  answer,  the  magis- 
trate shall  take  from  each  of  the  material  witnesses  examined 
before  him  on  the  part  of  the  people,  a  written  recognizance, 
to  the  effect  that  he  will  appear  and  testify  at  the  court  to 
which  the  depositions  and  statements  are  to  be  sent,  or  that 
he  will  forfeit  the  sum  of  five  hundred  dollars. 

Sec  167.  Whenever  the  magistrate  shall  be  satisfied  bv 
proof,  on  oath,  that  there  is  reason  to  believe  that  any  such 
witness  will  not  fulfil  his  recognizance  to  appear  and  testify, 
unless  security  be  required,  he  may  order  the  witness  to  enter 
into  a  written  recognizance,  with  such  sureties  and  in  such 
sum  as  he  may  deem  meet,  for  his  appearance,  as  specified  in 
the  last  section. 

Sec  168.  Infants  and  married  women,  who  are  material 
witnesses  against  the  defendant,  may  in  like  manner  be  re- 
quired to  procure  sureties  for  their  appearance,  as  provided 
in  the  last  section. 

Sec  169.  K  a  witness  required  to  enter  into  a  recog- 
nizance to  appear  and  testify,  either  with  or  without  sure- 
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ties,  refuse  complianee  with  the  order  for  that  purpose,  the 
magistrate  shall  commit  him  to  prison  until  he  comply  or  be 
legally  dischai^ed. 

Sec.  170,  When,  however,  it  shall  satisfactorily  appear  by 
the  examination,  on  oath,  of  the  witness,  or  any  other  person, 
that  the  witness  is  unable  to  procure  sureties,  he  may  be 
forthwith  conditionally  examined  on  behalf  of  the  people ; 
such  examination  shall  be  by  question  and  answer,  and  shall 
be  conducted  in  the  same  manner  as  the  examination  before 
a  committing  magistrate  is  required  by  this  act  to  be  con- 
ducted, and  the  witness  shall  thereupon  he  discharged. 

Sbo.  171.  The  last  section  shall  not  apply  to  the  pros- 
ecutor, or  to  an  accomplice  in  the  commission  of  the  oftenoe 
charged. 

Seo.  172.  When  a  magistrate  has  discharged  a  defendant, 
or  has  held  him  to  answer,  as  provided  in  sections  one  hun- 
dred and  sixty,  and  one  hundred  and  sixty-one,  he  shall  re- 
turn, without  delay,  to  the  clerk  of  the  court  at  which  the  de- 
fendant is  required  to  appear,  the  warrant,  if  any,  the  depo- 
sitions, the  statement  of  the  defendant,  if  he  has  made  one, 
and  all  reco^izances  of  bail  or  for  the  appearance  of  wit- 
nesses taken  by  him. 


IV.— PROCEEDINGS    AFTER  COMMITMENT   AND  BEFORE 

INDICTMENT. 

Sec.  173.  Proflecntion  by  indictment,  accusation,  where  found. 

176.  Grand  Jury,  formation  of,  cballenge  to. 

178.  To  the  panel,  to  the  polk,  how  made  and  tried. 

181.  Decirion  on,  elTect  of  challenge  to  paneL 

183.  Effect  of  challenge  to  the  polls. 

184.  Violation,  a  complaint. 

185.  Objection  to  Jury  only  by  challenge. 

186.  Foreman  of  grand  Joiy,  oath  of. 
188.  Oath  of  others,  charge  to  grand  Jury. 
190.  Sittings,  discharge  of. 

192.  Another  grand  Jury,  order  for. 

194.  Duty  of  sherifT,  how  drawn. 

196.  Trial  Jurors,  how  formed. 

201.  Grand  Jary,  powers  and  duties  of. 

202.  Indictment,  presentment.  ^ 
204.  Oath  to  witness,  eyidence  to  be  received. 

207.  For  defendant. 
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89c.  20s.  Indie tmeat  wb^  to  be  fooacl,  infomation  by  member  of, 

210.  Inqairies  to  b«  made. 

211.  To  have  free  access  to  prisons,  eto. 

212.  Advice  to,  wbo  allowed  to  be  present. 

213.  Proceedings  to  be  kept  secret. 

214.  Wben  may  be  witness. 

215.  Not  to  be  questioned  relative  to  facts. 

21d.  Presentment,  how  found,  not  to  be  disclosed. 

219.  Disclosure y-liow  punished. 

220.  Bench  warrants,  when  to  issue,  form  of. 
223.  How  executed,  proceedings  on  arrest. 

Sbc«  173.  AH  publiq  offences  prosecuted  i^i  tbe  district 
couxt  must  be  prosecuted  by  iudictment^  except  s^  provided 
in  the  next  section. 

Sbc.  174.  Where  the  proceedings  are  had  for  the  removal 
of  district,  county,  or.  township  officers,  they  may  be  com- 
menced by  au  accusation  in  writings  as  provided  in  seotioui. 
sixty-seven  and  eighty. 

Sso.  175,  All  accusations  against  district^  county,  and 
township  officers,  and  all  indictments^  must  be  found,  in  the 
district  court. 

Sec.  176.  The  formation  of  grand  juries  is  presqribed  by 
special  statutes. 

Sec  177.    A  challenge  may  be  taken  to  the  panel  of  the 

fraud  jury,  or  to  any  individual  grand  juror,  in  the  cases 
ereinafter  prescribed,  by  the  people  or  by  the  defendant. 

Sec.  178.  A  challenffe  to  the  panel  may  be  interposed  for 
one  or  more  of  the  fdlowing  causes:  First.  That  the  re- 
quisite number  of  ballots  was  not  drawn  from  the  jury  box 
of  the  county  as  prescribed  ^y  law.  Second.  That  the  no- 
tice of  the  drawing  of  tl^e  grand  jury  was  not  given  as  pre- 
scribed by  law.  Third.  That  the  drawing  was  not  had  in 
the  presence  of  the.  officers  designated  by  law. 

Sec  179.  A  challenge  to  an  individual  grand  juror  may  be 
interposed  for  one  or  more  of  the  following  causes  only: 
First  That  he  is  a  minor.  Second.  That  he  is  an  alien. 
Third.  That  he  is  insane.  Fourth.  That  he  is  the  pro- 
secutor upon  a  charge  against  the  defendant.  Fifth.  That 
he  is  a  witness  on  the  part  of  the  prosecution,  and  has  been 
served  with  process  or  bound  by  an  undertaking  as  such. 
Sixth.  That  he  has  formed  or  expressed  a  decided  opinion 
that  the  defendant  is  guilty  of  the  offence  for  which  he  is  held 
to  answer. 

Sec.  180.  The  challenges  mentioned  in  the  last  three 
sections  ma^  be  oral,  and  shall  be  entered  upon  the  min- 
utes, and  tried  by  the  court  in  the  same  mannor  aa  chal- 
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lenges  in  the  case  of  a  trial  jury  which  are  triable  by  the 
court. 

Sec.  181.  The  court  shall  allow  or  disallow  the  challenge, 
and  the  clerk  shall  enter  its  decisions  in  the  minutes. 

Sec.  182.  If  a  challenge  to  the  panel  be  allowed,  the 
grand  jury  are  prohibited  from  inquiring  into  the  charge 
against  the  defendant  by  whom  the  challenge  was  interposed* 
If  they  should,  notwithstanding,  do  so,  and  find  an  indict- 
ment against  him,  the  court  shail  direct  the  indictment  to  be 
set  aside. 

Sec  183.  If  a  challenge  to  an  individual  grand  juror  be 
allowed,  he  shall  not  be  present  at,  or  take  part  in,  the  con- 
sideration of  the  charge  against  the  defendant  who  interposed 
the  challenge,  or  the  deliberations  of  the  grand  jury  thereon. 

Sec.  184.  The  grand  jury  shall  inform  the  court  of  a  vio- 
lation of  the  last  section,  and  it  shall  be  pimished  by  the 
court  as  a  contempt.  * 

Sec  185.  A  person  held  to  answer  to  a  charge  for  a 
public  offence,  can  take  advantage  of  any  objection  to  the 
panfel  or  to  an  individtal  grand  juror,  in  no  other  mode  than 
that  by  challenge,  as  prescribed  in  the  preceding  section. 

Sec  •  186.  From  the  persons  summoned  to  serve  as  grand 
jurors,  and  appearing,  tne  court  shall  appoint  a  foreman.  The 
court  shall  also  appoint  a  foreman  when  the  person  already 
appointed  is  discharged,  or  excused,  before  the  grand  jury  is 
dismissed. 

Sec.  187.  The  following  oath  shall  be  administered  to  the 
foreman  of  the  grand  jury:  "You,  as  foreman  of  the  grand 
jury,  shall  diligently  inquire  into,  and  true  presentment  make, 
of  all  public  offences  against  the  people  of  the  United  States 
in  the  Territory  of  Idaho,  committed  or  triable  vsathin  the 
jurisdiction  of  this  court,  of  which  you  shall  have  or  can  ob- 
tain legal  evidence.  You  shall  present  no  person  through 
malice,  hatred,  or  ill  will,  nor  leave  any  unpresented  through 
fear,  favor,  or  affection,  or  for  wiy  reward,  or  the  promise  or 
hope  thereof;  but  in  all  your  presentments  you  shall  present 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  ac- 
cording  to  the  best  of  your  skill  and  understanding,  so  help 
you  G5d." 

Sec.  188.  ^  The  following  oath  shall  be  immediately  there- 
upon administered  to  the  other  grand  jurors  present :  "  The 
same  oath  which  your  foreman  has  now  taken  before  you  on 
his  part,  you,  and  each  of  you,  shall  well  and  truly  observe  on 
your  part,  so  help  you  God.'* 

Sec  189.  The  grand  jury  being  empaneled  and  sworn, 
shall  be  charged  by  the  court.    In  doing  so,  the  court  shall 
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give  them  such  information  as  it  may  deem  proper,  as  to  the 
nature  of  their  duties,  and  any  charges  for  public  offences  re- 
turned to  the  court,  or  likely  to  come  before  the  grand  jury. 
The  court  need  not,  however,  charge  them  respecting  viola- 
tions of  any  particular  statute. 

Sec.  190.  The  grand  jury  shall  then  retire  to  a  private  room, 
and  inquire  into  the  offences  cognizable  by  them. 

Sec.  191.  The  grand  jury,  on  the  completion  of  the  busi- 
ness before  them,  shall  be  discharged  Dy  the  court;  but 
whether  the  business  be  completed  or  not,  they  shall  be  dis- 
charged by  the  final  adjournment  of  the  court. 

Sec.  192.  If  an  offence  be  committed  during  the  sitting  of 
the  court,  after  the  discharge  of  the  grand  jury,  the  court 
may,  in  its  discretion,  direct  an  order  to  be  entered  that  the 
sheriff  summon  another  grand  jury. 

Sec  198.  An  order  shall  thereupon  be  made  out  by  the 
derk,  and  directed  to  the  sheriff,  requiring  him  to  summon 
twenty-four  persons,  qualified  to  serve  as  grand  jurors,  to  ap- 
pear forthwith,  or  at  such  time  as  may  be  named  by  tne 
court.  * 

Sec.  194.  The  sheriff  shall  execute  the  order,  and  return 
it  with  a  list  of  the  names  of  the  persons  summoned. 

Sec.  195.  At  the  time  'appointed  the  list  shall  be  called 
over,  and  the  names  of  those  in  attendance  be  written  bjr  the 
clerk  on  separate  ballots,  and  put  into  a  box,  from  which  a 
grand  jury  shall  be  drawn. 

Sec  196.  For  the  first,  and  for  all  subsequent  terms  of  the 
district  court,  until  an  assessment  roll  in  each  county  be  made 
out  and  returned,  so  that  a  jury  list  may  be  farmed  and  a  jury 
drawn  as  required  by  law,  the  grand  jury  and  the  trial  jury 
shall  be  formed  in  the  following  manner: 

Sec  197.  On  or  before  the  first  day  of  the  term,  the  judge 
shall,  by  an  order  to  be  entered  on  the  minutes,  direct  the 
sheriff  of  the  county  to  summon  thirty-six  persons  from  the 
citizens  of  the  county,  to  appear  forthwith,  or  at  such  time  as 
may  be  named  in  said  order. 

Sec  198.  The  clerk  shall  issue  the  summons,  and  the 
sheriff*  shall  execute  and  return  it  at  the  time  specified,  j^^ith  a 
list  of  the  names  of  the  persons  so  summoned.  If  he  has 
been  unable  to  summon  the  whole  number  in  the  time  al- 
lowed, he  shall  return  the  summons  with  the  list  of  the  names 
summoned. 

Sec  199.  The  court  may,  in  its  discretion,  enlarge  the 
time  of  the  return,  and  direct  the  sheriff  to  summon  the  whole 
number,  or  may  proceed  to  empanel  a  grand  jury  from  the 
number  summoned. 
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Seo.  200.  Upon  the  return  of  the  summons,  or  upon  the 
expiration  of  the  further  time  allowed,  the  names  of  the  per- 
sons summoned  shall  be  called,  and  the  court  shall  proceed  to 
empanel  a  grand  jury  and  a  trial  jury,  in  like  manner  as  if 
such  persons  had  been  empaneled  upon  a  regular  drawing  of 
a  jury. 

Sec.  201.  The  grand  jury  has  the  power,  and  it  is  their 
dutyr,  to  inquire  into  all  pumic  offences  committed  or  triable 
within  the  jurisdiction  of  the  court,  and  to  present  them  to 
the  court,  either  by  presentment  or  indictment. 

Sec  202.  An  indictment  is  an  accusation  in  writing,  pre- 
sented by  the  grand  jury  to  a  competent  court,  charging  a 
person  with  a  public  offence. 

Sec  208.  A  presentment  is  an  informal  statement  in 
writing,  by  the  grand  jury,  representing  to  the  court  that  a 
public  offence  has  been  committed,  whicn  is  triable  within  the 
county,  and  that  there  is  reasonable  grounds  for  believing  that 
a  particular  individual,  named  or  described,  has  committed  it. 

Sec.  204.  The  foreman  may  administer  an  oath  to  any 
witness  appearing  before  the  grand  jury. 

Sec.  205.  In  the  investigation  of  a  charge,  tor  the  purpose 
of  either  presentment  or  indictment,  the  grand  jury  shall  re- 
ceive no  other  evidence  than  such  as  is  given  by  witnesses 
produced  and  sworn  before  them,  or  furnished  by  legal  docu- 
mentary evidence,  or  the  deposition  of  witnesses  taken  as 
provided  in  this  act. 

Sec  206.  The  grand  juiy  shall  receive  none  but  legal 
evidence,  and  the  best  evidence  in  degree,  to  the  exclusion  of 
hearsay  or  secondary  evidence. 

Sec  207.  The  grand  jury  is  not  bound  to  hear  evidence 
for  the  defendant;  but  it  is  their  duty  to  weigh  all  the  evi- 
dence submitted  to  them,  and  when  they  have  reason  to  be- 
lieve that  other  evidence  within  their  reach  will  explain  awav 
the  charge,  they  should  order  such  evidence  to  be  producedf, 
and  for  that  purpose  may  require  the  district  attorney  to  issue 
process  for  the  witnesses. 

Sec  208.  The  grand  jury  ought  to  find  an  indictment, 
when  all  the  evidence  before  them,  taken  together,  is  such  as 
in  their  judgment  would,  if  unexplained  or  imcontradicted, 
warrant  a  conviction  by  the  trial  jury. 

Sec  209.  If  a  member  of  the  grand  jury  knows,  or  have 
reason  to  believe,  that  a  public  offence  has  been  committed, 
which  is  triable  within  the  jurisdiction  of  the  court,  he  must 
declare  the  same  to  his  fellow-jurors,  who  shall  thereupon 
investigate  the  same. 

Sec  210.    The  grand  jury  must  inquire  into  the  case  of 
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every  person  imprifloned  in  the  jail  of  the  county,  on  a  crim- 
inal charge,  and  not  indicted ;  into  the  condition  and  manage- 
ment of  the  public  prisons  within  the  county ;  and  into  Sie 
wilful  and  corrupt  misconduct  in  office  of  public  officers  of 
every  description  within  the  county. 

Sec.  211.  They  are  also  entitled  to  free  access,  at  all  reason- 
able times,  to  the  public  prisons,  and  to  the  examinations, 
without  charge,  of  all  public  records  within  the  county. 

Sec.  212.  The  grand  jury  may,  at  all  reasonable  times,  ask 
the  advice  of  the  court,  or  any  member  thereof,  and  of  the 
district  attorney.  Unless  his  advice  be  asked,  no  member  of 
the  court  shall  be  permitted  to  be  present  during  the  session 
of  the  grand  jury.  The  district  attorney  shall  be  allowed,  at 
all  times,  to  appear  before  the  ^rand  jury,  on  his  request,  for 
the  purpose  of  living  information  or  advice  relative  to  any 
matter  cognizable  by  them,  and  may  interrogate  witnesses  be- 
fore them,  when  they  shall  deem  it  necessary.  Except  the 
district  attorney,  no  person  shall  be  permitted  to  be  present 
before  the  grand  jury,  besides  the  witnesses  actually  under  ex- 
amination ;  and  no  person  shall  be  permitted  to  be  present 
during  the  expression  of  their  opinions  or  the  giving  of  their 
votes  upon  any  matter  before  them. 

Sbc.  218.  Every  member  of  the  grand  jury  shall  keep 
secret  whatever  he  himself,  or  any  other  grand  juror,  may 
have  said,  or  in  what  manner  he,  or  any  other  grand  juror 
may  have  voted  on  a  matter  before  them. 

Sec  214.  A  member  of  the  grand  jury  may,  however,  be 
required  by  the  court  to  disclose  the  testimony  of  a  witness 
examined  before  the  ^rand  jury,  for  the  purpose  of  ascertain- 
ing whether  it  is  consistent  with  that  given  by  the  witness  be- 
foiFe  the  court,  or  to  disclose  the  testimony  given  before  them 
by  any  person,  upon  a  charge  against  him  for  perjury  in  ^ving 
his  testimony,  or  upon  his  trial  therefor. 

Sec  215.  No  grand  juror  shall  be  questioned  for  anything 
he  may  say,  or  any  vote  he  may  give  in  the  grand  jury,  relative 
to  a  matter  legally  pending  before  the  jury,  except  for  a  per- 
jury of  which  he  may  have  been  guilty,  in  making  an  accusa- 
tion or  giving  testimony  to  his  fellow-jurors. 

Sec  §16.  A  presentment  cannot  be  found  without  the  con- 
currence of  at  least  twelve  grand  jurors.  When  so  found,  it 
must  be  signed  by  the  foreman. 

Sec  217.  The  presentment,  when  found,  must  be  presented 
by  the  foreman,  in  the  presence  of  the  grand  jury,  to  the  court, 
and  shall  be  filed  by  the  clerk. 

Sec  218.  No  grand  juror,  district  attorney,  clerk,  judge  or 
other  officer  shall  disclose  the  fact  of  a  presentment  having 


C&IMINAL  P1U0II68   ACT. 

been  made  for  a  felony,  until  the  defendant  shall  have  been 
arrested.  But  this  prohibition  shall  not  extend  to  disclosure 
by  flie  issuing  or  in  the  execution  of  a  warrant  to  arrest  the 
defendant. 

Sec.  219.  A  violation  of  the  provisions  of  the  last  section 
shall  be  punishable  as  a  contempt. 

Sbc.  220.  K  the  court  deem  that  the  facts  stated  in  the 
presentment  constitute  a  public  ofi'ence,  triable  within  the 
county,  it  shall  direct  the  clerk  to  issue  a  bench  wairrant  for 
the  arrest  of  the  defendant. 

8ec.  221.  The  clerk,  ou  the  application  of  the  district  at- 
torney, may  accordingly,  at  any  time  after  the  order,  whether 
the  court  be  sitting  or  not,  issue  a  bench  warrant,  under  his 
signature  and  the  seal  of  the  court,  into  one  or  more  counties. 

Sbc.  222.    The  bench  warrant,  upon  presentment,  shall  be 
substantially  in  the  following  form : 
County  of . 

The  people  of  the  United  States,  of  the  territory  of  Idaho, 
to  any  sheriff,  constable,  marshal  or  policeman  in  this  territory : 

A  presentment  having  been  made,  on  the day  of , 

18-- — ,  to  the  district  court  of  the  district  of ,  charging 

C.  D.  with  the  crime  of (designating  it  generally) ;  you 

are  therefore  commanded  forthwith  to  arrest  the  above  named 
C.  D.,  and  take  him  before  E.  F^,  a  magistrate  of  this  county, 
or,  in  case  of  his  absence  or  inability  to  act,  before  the  nearest 
or  most  accessible  mc^strate  in  this  county. 

Given  under  my  hand,  with  the  seal  of  the  said  court  affixed, 

this day  of ,  A.  D.  18 .    By  order  of  the  court 

G.  H.,  Clerk. 

Sbc.  228.  The  bench  warrant  may  be  served  in  any  county, 
and  the  officer  serving  it  shall  proceed  thereon  in  all  respects 
as  upon  a  warrant  of  arrest  on  a  complaint,  except  that  when 
served  in  another  county  it  need  not  be  indorsed  by  a  mag- 
istrate of  that  county. 

Sbo.  224.  The  magistrate,  when  the  defendant  is  brought 
before  him,  shall  proceed  to  examine  the  chaise  contained  in 
the  presentment,  and  hold  the  defendant  to  answer  the  same, 
or  discharge  him  therefrom,  in  the  same  manner  in  all  re- 
spects, as  upon  a  warrant  of  arrest  on  complaint. 


v.— THE  INMCTMENT. 
Sw.  325.    Ho>w  foimd,  fUmlaHtl  of  oliErg«. 


264  CBIMINAL  PIUCTICB   ACT. 

8sc.  227.  Effect  of,  names  of  witneisefi  to  be  ioaerted. 

229.  To  be  presented  to  court,  against  defendant  not  in  cnstody. 

231.  Pleadings,  indictment,  what  to  contain,  form  of. 

236.  Error  in  name  of  defendant. 

237.  To  charge  only  one  oflfence. 

238.  Manner  of  stating  time  of  offence. 

.  239.  Erroneous  allegations  not  material. 

240.  Constractlon  of  indictment. 

241.  Statute  words  not  strictly  followed. 

242.  'Indictment,  when  saffident. 

243.  ICatters  of  form  not  vitiated,  what  need  not  be  stated. 
245.  Judgment  how  pleaded,  private  statnte,  how  pleaded. 

247.  Indictment  for  libel,  what  to  set  forth. 

248.  Misdescription  of  forged  instraments  when  immaterial. 

249.  Perjoiy,  indictment  for,  what  to  set  forth. 

250.  Indictment  agahist  several  defendants. 

251.  No  distinction  between  principal  and  accessory. 

252.  Accessory  after  the  &ct. 

253.  Gomponnding  offence,  indictment  for. 

254.  When  defendant  to  be  arraigned,  when  must  appear  personally. 
256,  How  arraigned,  defendant  ikiling  to  appear. 

258.  Warrant  for  arrest,  form  of,  proceedings  on. 

261.  Form  of  warrant  when  offence  not  capital. 

263.  Warrant  how  served,  bail  in  other  connty. 

265.  Defendant  may  be  ordered  In  custody  for  ftirther  bail. 

266.  Defendant  to  be  committed,  counsel  for  defendant. 

268.  Arraignment,  how  made,  defendant  to  declare  true  name. 

270.  Other  name,  entry  of  on  minutes,  time  to  answer. 

273.  Defendant  may  answer,  demur  or  plead. 

274.  Indictment,  setting  aside. 

276.  Motion  not  made  no  objection,  hearing  of. 

278.  Motion  denied,  defendant  to  answer. 

279.  MoUon  granted,  defendant  to  be  discharged. 

2S0.  Case  resubmitted,  proceedings,  order  for  discharge. 

282.  Indictment  set  aside  no  bar  to  ftiture  prosecution. 

283.  Pleadings  by  defendant. 

284.  Demurrer  and  plea,  when  to  put  in,  for  what  cause,  form  of,  eto. 

287.  Hearing  of.  Judgment  on  demurrer. 

288.  Effect  of  allowance  of  demurrer. 

290.  Case  not  resubmitted,  effect  of,  submitted,  proceedings. 

292.  Effect  of  disallowing  demurrer,  objections  to,  how  taken  advantage  of. 

294.  Pleas,  kinds  of,  to  be  oral,  entry  of,  form  of. 

697.  Plea  of  guilty,  how  put  in,  may  be  withdrawn. 

299.  Plea  of  not  guilty,  effects  of,  evidence. 

801.  Former  acquittal,  what  deemed,  effect  of,  or  conviction. 

804.  Defendant  mute,  plea  of  not  guilty. 

306.  When  criminal  action  maybe  removed  to  other  county. 

306.  Application,  how,  when  and  to  what  court  order  made. 

308.  Order  entered  on  minutes,  copy  of  record  transmitted. 

309.  Order  to  direct  removal  of  defendant,  proceedings  after  removal. 
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Brno.  311.  Isiae  of  &Gt  uriaes,  how  tried,  Jury  trial,  how  foimed. 

314.  Docket  of  Mtion,  how  kept,  iataes  on  docket  how  disposed  of. 

816.  Time  to  prepare  for  trial,.po8tponemeiit  of. 

318.  Challenging  Jnrj  by  several  defendants,  panel. 

321.  To  the  panel,  on  what  founded,  when  and  how  to  be  taken. 

324.  Exception  to,  trial  of. 

326.  Exception  may  be  withdrawn,  amending  challenge. 

327.  Denial  and  trial  of,  witnesses  and  trial  of. 

329.  An  aeoonnt  of  bias  of  officer  snmmoning. 

330.  Eflfbct  of  allowing,  challenge  to  the  polls,  kinds  of. 
333.    When  to  be  taken,  peremtory,  how  taken. 

335.  Number  of,  for  caose,  general  cause  of. 

338.  Particular  causes  of,  challenge  for  implied  bias. 

340.  Exemption  not  cause  for,  how  taken. 

342.  Exceptions  to  and  proceedings  thereon,  trial  of. 

344.  Triers,  who  to  be,  oath  of.  Juror  challenged  may  be  witness. 

847.  Other  testimony,  oourt  to  determfaie  law  and  fkcts. 

849.  Instruction  to  triers,  decision  final. 

351.  Order  of  taUng  challenges,  final  peremptory  challenge. 

Sbc.  225.  An  indictment  cannot  be  fonnd  without  the  con- 
cnrrence  of  at  least  twelve  nand  jurors ;  when  so  found,  it 
shall  be  indorsed  "a  true  bill/'  and  the  indorsement  shall  be 
signed  by  the  foreman  of  the  grand  jury. 

Sbc  226.  K  twelve  grand  jurors  do  not  concur  in  finding 
an  indictment  against  a  defendant  who  has  been  held  to  an- 
swer, the  deposition  and  statement,  if  any,  transmitted  to 
them,  shall  be  returned  to  the  court,  with  an  indorsement 
thereon,  si^ed  by  the  foreman,  to  the  effect  that  the  charge 
is  dismissed. 

Sec  227.  The  dismissal  of  the  charge  shall  not,  however, 
prevent  the  same  charge  from  being  again  submitted  to  a 
grand  jury,  or  as  often  as  the  court  shall  so  direct.  But  with- 
out such  direction,  it  shall  not  be  a^ain  submitted. 

Sec  228.  When  an  indictment  is  found,  the  names  of  the 
witnesses  examined  before  the  ^rand  jury  shall  be  inserted  at 
the  foot  of  the  indictment,  or  indorsed  thereon,  before  it  is 
presented  to  the  court. 

Sbc  229.  An  indictment,  when  found  by  the  grand  jury, 
shall  be  presented  by  their  foreman,  in  their  presence,  to  the 
court,  and  shall  be  filed  with  the  clerk,  and  remain  in  his 
office  as  a  public  record. 

Sec  230.  Wlien  an  indictment  has  been  found  against  a 
defendant  not  in  custody,  the  same  proceedings  shall  be  had 
as  are  prescribed  in  sections  two  hundred  and  fifty-seven  and 
two  hundred  and  sixty-four,  both  inclusive,  against  a  defendant 
who  fails  to  appear  for  arraignment 

Sec  281.    All  the  forms  of  pleading  in  criminal  actions. 
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and  the  rules  by  which  the  anfflciency  of  pleadings  is  to  be 
determined,  shall  be  those  which  are  prescribed  bv  this  act 

Sec.  232.  The  first  pleading  on  the  part  of  the  people  is 
the  indictment. 

Sec.  233.  The  indictment  shall  contain  the  title  of  the  ac- 
tion, specifying  the  name  of  the  court  to  which  the  indictment 
is  presented,  and  the  names  of  the  parties ;  a  statement  of  the 
acts  constituting  the  offence,  in  ordinary  and  concise  language, 
and  in  such  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended. 

Sec.  234.    It  may  be  substantially  in  tho  following  form : 

The  people  of  the  United  States,  of  the  territory  of  Idaho, 
against  A.  B.,  in  the  district  court  of  the  judicial  district  in 

the  county  of ^  tettn,  A.  D.,  18 — .      A.  B.,  is 

accused  by  the  grand  jury  of  the  county  of ,  by  this  in- 
dictment, of  the  crime  of  (giving  its  legal  appellation  such  as 
murder,  arson,  manslaughter,  or  the  like,  or  designating  it  as 
felony  or  misdemeanor),  committed  as  follows : 

The  said  A.  B.,  on  the day  of ^,  A.  D.,  18—,  at 

the  county  of ,  (stating  the  act  or  omission  constituting 

the  offence,  in  the  manned  prescribed  in  this  act,  according  to 
the  forms  mentioned  in  the  nelxt  section,  where  tbey  are 
applicable)." 

Sec  235.  The  indictment  must  be  direct,  and  contain  as  it 
regards :  First.  The  party  charged.  Second.  The  offence 
charged,  when  tbey  are  necessary  to  constitute  a  complete 
offence. 

Sec  236.  When  a  defendant  is  indicted  by  a  fictitious  or 
erroneous  name,  and  in  any  stage  <^  the  proceeditig  his  true 
name  is  discovered,  it  shall  be  inserted  in  the  subsequent  pro- 
ceedings, referring  to  the  feet  of  his  being  indicted  by  the 
name  mentioned  in  the  indictment. 

Sec  237.  The  indictment  shall  charge  but  one  offence,  but 
it  may  set  forth  that  oflence  in  different  fbrms  under  different 
courts. 

Sec  238.  The  precise  time  at  which  it  was  committed  need 
not  be  stated  in  the  indictment,  but  it  ma^  be  alleged  to  have 
been  committed  at  any  time  before  the  finding  of  the  same, 
except  when  the  time  is  a  material  ingredient  of  the  offence. 

Sec  239.  When  an  offence  involves  the  commission,  or  an 
attempt  to  commit  private  injury,  and  is  described  with  suffi- 
cient certainty  in  other  respects  to  identify  the  acJt,  an  erro- 
neous all^ation  as  to  the  person  injured  or  intended  to  be 
injured  shall  not  be  deemed  material. 

Sec  240.  The  words  used  in  an  indictment  shall  be  con- 
stmed  in  the  usual  acceptance  in  the  common  language,  except 
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Buch  words  and  phrases  as  are  defined  hy  law,  which  are  to  be 
construed  according  to  their  legal  meaning. 

Sec.  241.  Words  used  in  a  statute  to  define  a  public 
ofience,  need  not  be  strictly  pursued  in  the  indictment,  but 
other  words  conveying  the  same  meaning  may  be  used. 

8ec.  242.  The  indictment  shall  be  sufiicient  if  it  can  be 
understood  therefrom :  First.  That  it  is  entitled  in  a  court 
having  authority  to  receive  it,  though  the  name  of  the  court 
be  not  accurately  set  forth.     Second.    That  it  was  found  by  a 

?rand  jury  of  the  county  in  which  the  court  was  held.  Third, 
hat  the  defendant  is  named,  or  if  his  name  cannot  be  dis- 
covered, that  he  be  described  by  a  fictititidus  name,  with  a 
statement  that  he  has  refused  to  disclose  his  real  name. 
Fourth.  That  the  ofGence  was  committed  at  some  place  within 
the  jurisdiction  of  the  court.  Fifth.  That  the  offence  was 
committed  at  some  time  prior  to  the  time  of  finding  the  in- 
dictment. Sixth.  That  the  act  or  omission  charged  as  the 
offence  is  clearly  and  distinctly  set  forth  in  ordinary  and  con- 
cise language,  without  repetition,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  what  is 
intended.  Seventh.  That  the  act  or  omission  charged  as  the 
offence  is  stated  with  such  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  judgment  upon  a  conviction  aceordinjg 
to  the  right  of  the  case. 

Seo.  248.  No  indictment  shall  be  deemed  insufficient,  nor 
shall  the  trial,  judgment,  or  other  proceeding  thereon,  be 
affected  by  reason  of  any  defect  or  imperfection  in  matters  of 
form  which  shall  not  tend  to  the  prejudice  of  the  defendant. 

Sec.  244.  Neither  presumption  of  law,  nor  matters  of 
which  judicial  notice  is  taken,  need  be  stated  in  the  indictment. 

Sec  245.  In  pleading  a  judgment  or  other  determination 
of,  or  proceeding  before  a  court  or  officer  of  special  jurisdiction, 
the  facts  conferring  jurisdiction  need  not  be  stated,  but  it  may 
be  stated  that  the  judgment  or  determination  was  duly  made, 
or  the  proceeding  duly  had  before  such  court  or  officer.  The 
facts  constituting  the  jurisdiction,  however,  must  be  established 
on  the  trial. 

Sec.  246.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  shall  be  sufficient  to  refer  to  the  statute  by  its 
title  and  the  day  of  its  passage,  and  the  court  shall,  thereupon 
take  judicial  notice  thereof. 

Sec  247.  An  indictment  for  libel  need  not  set  forth  aaiy 
extrinsic  facts  for  the  purpose  of  showing  the  application  to 
the  party  fibeled  of  the  defamatory  matter  on  which  the  indict- 
ment is  founded,  but  it  shall  be  sufficient  to  state  generally 
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that  the  same  was  published  concemiDg  him,  and  the  fact  that 
it  was  so  published  must  be  established  on  the  trial. 

Sec  248.  When  an  instrument  which  is  the  subject  of  an 
indictment  for  forgery  has  been  destroyed  or  withheld  by 
the  act  or  procurement  of  the  defendant,  and  Ihe  fact  of  such 
destruction  or  withholding  is  alleged  in  the  indictment,  and 
established  on  the  trial,  the  misdescription  of  the  instrument 
shall  be  deemed  immaterial. 

Sec.  249.  In  an  indictment  for  perjury,  or  subornation  of 
perjury,  it  shall  be  sufl5.cient  to  set  forth  the  substance  of  the 
controversy,  or  matter  in  respect  to  which  the  oflFence  was 
committed,  and  in  what  court,  or  before  whom,  the  oath 
alleged  to  be  false  was  taken,  and  that  the  court  or  person 
before  whom  it  was  taken  had  authority  to  administer  the 
same,  with  proper  allegations  of  the  falsity  of  the  matter  on . 
which  the  penury  is  assigned ;  but  the  indictment  need  not 
set  forth  the  pleaaings,  record,  or  proceedings  with  which  the 
oath  is  connected,  nor  the  commission,  or  the  authority  of  the 
court  or  person  before  whom  the  perjury  was  committed. 

Bec.  250.  Upon  an  indictment  against  several  defendants, 
any  one  or  more  may  be  convicted  or  acquitted. 

Sec  251.  No  distinction  shall  exist  between  an  accessory 
before  the  fact  and  a  principal,  or  between  principals  in  the 
first  and  second  degree,  in  cases  of  felony ;  and  all  persons 
concerned  in  the  commission  of  a  felony,  whether  they  directly 
commit  the  act  constituting  the  offence,  or  aid  or  abet  in  its 
commission,  though  not  present,  shall  hereafter,  be  indicted, 
tried,  and  punished  as  princi{)als. 

Sec  252.  An  accessory  after  the  fact  to  the  commission  of 
a  felony,  may  be  indicted  and  punished,  though  the  principal 
felon  may  be  neither  tried  nor  indicted. 

Sec  253.  A  person  may  be  indicted  for  havine,  with  the 
knowledge  of  the  commission  of  a  public  offence,  taken  money 
or  property  of  another,  or  a  gratuity,  .or  a  reward,  or  an  en- 
gagement, or  understanding,  express  or  implied,  to  compound 
or  conceal  the  offence,  or  to  abstain  from  the  prosecution 
therefor,  or  to  withhold  any  evidence  thereof,  though  the  per- 
son guilty  of  the  original  offence  have  not  been  indicted  or 
tried. 

Sec  254.  When  the  indictment  is  filed,  the  defendant  must 
be  arraigned  thereon  before  the  court  in  which  it  is  found, 
except  in  the  cases  mentioned  in  sections  two  hundred  and 
seventy-five  and  two  hundred  and  seventy-six. 

Sec  255.  If  the  indictment  be  for  a  felony,  the  defendant 
must  be  personally  present ;  but  for  a  misdemeanor,  his  per- 
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Bonal  appearance  is  unnecessaiy,  and  he  may  appear  upon  the 
argument  by  counsel. 

8kc.  256.  When  his  personal  appearance  is  necessary,  if  he 
be  in  custody,  the  court  may  direct  the  oflS.cer  in  whose  custody 
he  is,  to  bring  him  before  it  to  be  arraigned,  and  the  officer 
shall  do  so  accordingly. 

Sec.  257.  K  the  defendant  have  been  discharged  on  bail, 
or  have  deposited  money  instead  thereof,  and  do  not  appear 
to  be  arrai^ed  when  his  personal  attendance  is  necessary,  the 
court,  in  addition  to  the  forfeiture  of  the  recognizance  or  of  the 
money  deposited,  may  direct  the  clerk  to  issue  a  bench  warrant 
for  his  arrest 

Sec.  258.     The  clerk,  on  the  application  of  the  district 
attorney,  may  accordingly,  at  any  time  after  the  order,  whether 
the  court  be  sitting  or  not,  issue  a  bench  warrant  into  one  or 
'  more  counties. 

Sec.  259.  The  bench  warrant  upon  the  indictment  shall, 
if  the  offence  be  a  felony,  be  substantially  in  the  following 
form: 

County  of .    The  people  of  the  United  States,  of  the 

territory  of  Idaho,  to  any  sheriff,  constable,  marshal,  or  police- 
man in  this  territory :    An  indictment  having  been  found  on 

the day  of ^  A.  D.  18 — ,  in  the  district  court  of 

the  judicial  district  of  the  county  of ,  charging  C.  D. 

with  the  crime  of f designating  it  generally);  you  are 

therefore  commanded  fortnwitn  to  arrest  the  above  named  C. 
B.,  and  bring  him  before  that  court  to  answer  the  indictment ; 
or  if  the  court  have  adjourned  for  the  term,  that  you  deliver 

him  into  the  custody  of  the  sheriff  of  the  county  of . 

Given  under  my  hand,  with  the  seal  of  the  court  affixed,  this 

thy day  of ,  A.  D.  18—.    [Seal.]    By  order  of 

the  court.    E.  F.,  clerk. 

Sec.  260.  The  defendant,  if  the  offence  be  punishable  with 
death,  when  arrested  under  the  warrant,  snail  be  held  in 
custody  by  the  sheriff  of  the  countyin  which  the  indictment  is 
found. 

Sec.  261.  If  the  offence  be  not  capital,  the  bench  warrant 
shall  be  in  similar  form,  adding  to  the  Dody  thereof  a  direction 
to  the  following  effect :  "Or  if  he  require  it,  that  you  take 
him  before  any  madstrate  in  that  county,  or  in  the  district  in 
which  you  arrested  him,  that  he  may  give  bail  to  answer  to 
the  indictment." 

Sec.  262.  If  the  offence  charged  be  not  capital,  the  court, 
upon  directing  the  bench  warrant  to  issue,  shall  fix  the  amount 
of  bail,  and  an  indorsement  shall  be  made  upon  the  bench 
warrant,  signed  by  the  clerk,  to  the  following  effect : '  "The 
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defendant  is  to  be  admitted  to  bail  in  the  sum  of 

dollars." 

Sec-  263.  The  bench  warrant  mav  be  served  in  any  county 
in  the  same  manner  as  a  warrant  of  arrest,  except  that  when 
served  in  another  county,  it  need  not  be  endorsed  by  a 
magistrate  of  the  county. 

Sec.  264,  K  the  defendant  be  brought  before  amagistrate  of 
another  county  for  the  purpose  of  giving  bail,  the  magistnite 
shall  proceed  m  all  respects  thereto  in  the  same  manner  as  if 
the  defendant  had  been  brought  before  him  upon  a  warrant  of 
arrest,  and  the  same  proceedings  may  be  had  thereon  as  pro- 
vided in  sections  one  hundred  and  eleven  and  one  hundred 
and  fourteen,  both  inclusive. 

Sec.  265.  When  the  indictment  is  for  felony,  and.  the 
defendant,  before  the  iBnding  thereof,  has  given  bail  for  his 
appearance  to  answer  the  charge,  the  court  to  which  the  in- 
dictment is  presented  may  order  the  defendant  to  be  committed 
to  actual  custody,  unless  ne  give  bail  in  an  increased  amount, 
to  be  specified  in  the  order. 

Sec.  266.    If  such  order  be  made,  and  the  defendant  be 

E resent,  he  shall  be  forthwith  committed  acoordinriy.  If  he 
e  not  present,  a  bench  warrant  shall  be  issued  and  proceeded 
upon  in  the  manner  provided  for  in  this  act. 

Seo.  267.  If  the  defendant  appear  for  arraignment  without 
counsel,  he  shall  be  informed  by  the  court  that  it  is  his  right 
to  have  counsel  before  being  arraigned,  and  shall  be  asked  if 
he  desires  the  aid  of  counsel. 

Sec  268.  The  arraignment  must  be  made  by  the  court,  or 
by  the  clerk  or  district  attorney,  under  its  direction,  and  con- 
sists in  reading  the  indictment  to  the  defendant  and  delivering* 
to  him  a  copy  thereof  and  of  the  indorsements  thereon,  in- 
cluding the  list  of  witnesses  endorsed  on  it,  and  in  addnghim 
whether  he  pleads  guilty  or  not  guiltj  to  the  indictment 

Sec.  269.  When  the  defendant  is  arraigned  he  shall  be 
informed  that  if  the  name  by  which  he  is  indicted  be  not  hid 
true  name,  he  must  then  declare  his  true  name  or  be  proceeded 
against  by  the  name  in  the  indictment. 

Sec.  270.  If  he  give  no  other  name,  the  court  may  proceed 
accordingly. 

Sec  271.  If  he  alleges  that  another  name  is  his  true  name, 
the  court  shall  direct  an  entry  thereof  in  the  minutes  of  the 
arraignment,  and  the  subsequent  proceedings  on  the  indict- 
ment may  be  had  against  him  by  that  name,  refering,  also,  to 
the  name  by  which  he  is  indicted. 

Sec  272.  If^  on  the  arraignment,  the  defendant  require  it, 
he  shall  be  allowed  until  the  next  day,  or  such  further  time 
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may  be  allowed  him  as  the  court  may  deem  reasonable,  to 
answer  the  indictment. 

Sbc.  273.  If  the  defendant  do  not  require  time  as  provided 
in  the  last  section,  or  if  he  do,  then,  on  the  next  day,  or  at 
such  fui-dier  day  as  the  court  may  have  allowed  him,  he  may 
answer  to  the  arraignment,  and  either  move  the  court  to  set 
aside  the  indictment  or  may  demur  or  plead  thereto. 

Sec.  274.  The  indictment  shall  be  set  aside  by  the  court  in 
which  the  defendant  is  arraigned,  and  upon  his  motion,  in 
either  of  the  following  cases :  First.  When  it  is  not  found, 
endorsed,  and  presented  as  prescribed  in  this  act.  Second. 
When  the  names  of  the  witnesses  examined  before  the  grand 
jury,  or  whose  depositions  may  have  been  read  before  them, 
are  not  inserted  at  the  foot  of  the  indictment,  or  endorsed 
thereon.  Third.  When  any  person  is  permitted  to  be  present 
durine  the  session  of  the  ^rand  jury,  while  the  charge  em- 
braced in  the  indictment  is  under  consideration,  except  as 
provided  in  section  two  hundred  and  twelve. 

Seo.  275.  When  the  defendant  has  not  been  held  to  answer 
before  the  finding  of  the  indictment,  he  may  move  to  set  it 
aside  on  any  around  which  would  have  been  good  ground  for 
challenge,  either  to  the  panel  or  any  individual  grand  juror. 

Sbc.  276.  If  the  motion  to  set  ac»de  the  indictment  be  not 
made,  the  defendant  shall  be  precluded  from  afterwards  taking 
Uie  objections  mentioned  in  the  last  two  sections. 

Sec.  277.  The  nu>tion  shall  be  heard  when  it  is  made,  un^ 
less  for  ^ood  cause  the  court  shall  postpone  the  hearing  to 
another  time. 

Sec.  278.  If  the  motion  be  denied,  the  defendant  must  im«. 
mediately  answer  the  indictment,  either  by  demurring  or 
pleading  thereto. 

Sec.  279.  If  the  motion  be  granted,  the  court  shall  order 
that  the  defendant,  if  in  custody,  be  discharged  therefrom ; 
or,  if  admitted  to  bail,  thSit  his  bail  be  exonerated ;  or,  if  he 
have  deposited  money  instead  of  bail,  that  the  same  shall  be 
refunded  to  him,  unless  it  direct  that  the  case  be  re-submittM 
to  the  same  or  another  grand  jury. 

Sec.  280.  If  the  court  direct  that  the  case  be  re-submitted, 
the  defendant,  if  already  in  custody,  shall  so  remain,  unless 
he  be  admitted  to  bail ;  or,  if  already  admitted  to  bail,  or 
money  have  been  deposited  instead  thereof,  the  bail  or  money 
shall  be  answerable  for  the  appearance  of  the  defendant  to 
answer  a  new  indictment. 

Sbc.  281.  Unless  a  new  indictment  be  found  before  the 
next  grand  juiy  of  the  district  is  discharged,  the  court  shall. 
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on  the  diBcIiarffe  of  such  grand  jury,  make  the  order  prescribed 
in  section  two  nundred  and  seventy-nine. 

Sec.  282.  An  order  to  set  aside  an  indictment,  as  provided 
in  this  act,  shall  be  no  bar  to  a  future  prosecution  for  the  same 
offence. 

Sbc.  288.  The  only  pleading  on  the  part  of  the  defendant 
is  either  a  demurrer  or  a  plea. 

Sec.  284.  Both  the  demurrer  and  the  plea  must  be  put  in, 
in  open  court,  either  at  the  time  of  the  arraignment,  or  at  such 
other  time  as  may  be  allowed  to  the  defendant  for  that  purpose. 

Sec.  285.  The  defendant  may  demur  to  the  indictment 
when  it  shall  appear  upon  the  face  thereof,  either :  First  That 
the  grand  Jury  by  which  it  was  found  had  no  le^l  authority 
to  inquire  into  the  offence  charged,  by  reason  of  its  not  being 
within  the  local  jurisdiction  of  the  court.  Second.  That  it 
does  not  substantially  conform  to  the  requirements  of  sections 
two  hundred  and  thirty-three  and  two  hundred  and  thirty-four. 
Third.  That  more  than  one  offence  has  been  charged  in  Hie 
indictment.  Fourth.  That  the  facts  stated  do  not  constitute 
a  public  offence.  Fifth.  That  the  indictment  contains  any 
matter  which,  if  true,  would  constitute  a  legal  justification,  or 
excuse  of  the  offence  charged,  or  other  bar  to  tiie  prosecution. 

Sec.  286.  The  demurrer  must  be  in  writing,  signed  either 
by  the  defendant  or  his  counsel,  and  filed.  It  must  distinctly 
specify  the  grounds  of  objection  to  the  indictment^  or  it  shall 
be  disregarded. 

Sec.  287.  Upon  the  demurrer  being  filed,  the  objections 
presented  thereby  shall  be  heard  either  immediately,  or  at 
such  time  as  the  court  may  appoint 

Sec  288.  Upon  considering  the  demurrer,  the  court  shall 
give  judgment,  either  allowing  or  disallowing  it,  and  an  order 
to  that  effect  shall  be  entered  on  the  minutes. 

Sec.  289.  K  the  demurrer  be  allowed,  the  judgment  shall 
be  final  upon  the  indictment  demurred  to,  and  shall  be  a  bar 
to  another  prosecution  of  the  same  offence,  unless  the  court, 
brfing  of  opinion  that  the  objection  on  which  the  demurrer  is 
allowed  may  be  avoided  in  a  new  indictment,  direct  the  case 
to  be  resubmitted  to  the  same  or  another  grand  jury. 

Sec  290.  If  the  court  do  not  direct  the  case  to  be  resub- 
mitted, the  defendant,  if  in  custody,  shall  be  discharffed,  or 
if  admitted  to  bail,  his  bail  shall  be  exonerated,  or  if  he  has 
deposited  money  instead  of  bail,  the  money  shall  be  refunded 
to  mm. 

Sec.  291.  If  the  court  direct  that  the  case  be  resubmitted 
anew,  the  same  proceedings  must  be  had  thereon  as  are  pre- 
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scribed  in  sections  two  hundred  and  eighty  and  two  hundred 
and  eighty-one. 

Sbc.  292.  If  the  demurrer  be  disallowed,  the  court  shall 
permit  the  defendant^  at  his  election,  to  plead,  which  he  must 
ao  forthwith,  or  at  such  time  as  the  court  may  allow.  If  he 
do  not  plead,  the  court  shall  direct  the  plea  of  not  guilty  to  be 
entered  for  him. 

S£C.  293.  When  the  objections  mentioned  in  section  two 
hundred  and  eighty-five  aopear  upon  the  face,  of  the  indict- 
ment, they  can  only  be  taKen  advantage  ot  by  demurrer,  ex- 
cept that  the  objection  to  the  jurisdiction  of  the  court  over 
the  subject  of  the  indictment,  or  that  the  facts  stated  do  not 
contitute  a  public  offence,  may  be  taken  at  the  trial,  under  tiie 
plea  of  not  guilty,  and  in  arrest  of  judgment. 

Sec.  294.  There  are  three  kinds  of  pleas  to  an  indictment. 
A  plea  of— First.  Guilty.  Second.  Kot  guilty.  Third.  A 
former  jud^ent  of  conviction  or  acquittal  of  the  offence 
charged,  wnich  may  be  pleaded  either  with  or  without  the 
plea  of  "not  ffuilty." 

Sbc.  295.  Every  plea  shall  be  oral,  and  shall  be  entered 
upon  the  minutes  of  the  court. 

Sec  296.  The  plea  shall  be  entered  in  substantially  the 
following  form:  First.  If  the  defendant  plead  guilty,  "the 
defendant  pleads  that  he  is  guilty  of  the  offence  charged  in 
this  indictment."  Second.  If  he  plead  not  ^ilty,  "the  de- 
fendant pleads  that  he  is  not  guilty  of  the  offence  charged  in 
the  indictment"  Third.  If  he  plead  a  former  acquittal  or 
conviction,  "the  defendant  pleads  that  he  has  already  been 
convicted  (or  acquitted,  as  the  case  may  be)  of  the  offence 
charged  in  the  indictment,  by  the  judgment  of  the  court  of 

f  (naminff  it)  renderea  at ,  (naming  the  place) 

on  the day  of ." 

Sec  297.  A  plea  of  guilty  can  in  no  case  be  put  in,  except 
by  the  defendant  himseu,  in  open  court,  unless  upon  an  in- 
dictment against  a  corporation,  in  which  case  it  may  be  put 
in  by  counsel. 

Sec  298.  The  court  may,  at  any  time  before  judgment, 
upon  a  plea  of  guilty,  permit  it  to  be  withdrawn,  and  a  plea, 
of  not  guilty  substitutea. 

Sec  299.  The  plea  of  not  guilty  shall  be  deemed  a  denial 
of  every  material  allegation  in  the  indictment. 

Sec  800.  All  matters  of  fact,  tending  to  establish  a  de- 
fence, may  be  ^^ven  in  evidence,  under  the  plea  of  not  guilty. 

Sec  801.  If  the  defendant  were  formerly  acquitted,  on  the 
ground  of  a  variance  between  the  indictment  and  the  proof, 
or  upon  an  objection  to  the  form  or  substance  of  the  indict- 

18 
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ment,  it   shall  not  be  deemed   an  acquittal  of  the  sair 
offence. 

Sec.  802.  When,  however,  he  shall  have  been  acquitte* 
on  the  merits,  he  shall  be  deemed  acquitted  of  the  offence, 
notwithstanding  any  defect,  in  form  or  stibstance,  in  the  in- 
dictment on  which  he  was  acquitted. 

Sec  803.  When  the  defendant  shall  have  been  convicted 
or  acquitted  upon  an  indictment,  the  conviction  or  acquittal 
shall  be  a  bar  to*  another  indictment  for  the  offence  charged 
in  the  former,  or  for  an  attempt  to  commit  the  same,  or  for 
an  offence  necessarily  included  therein,  of  which  he  might 
have  been  convicted  under  that  indictment,  as  provided  in 
section  four  hundred  and  eleven. 

Sec.  304.  If  the  defendant  refuse  to  answer  the  indict- 
ment by  demurrer  or  plea,  a  plea  of  not  guilty  shall  be 
entered. 

Sec  306.  A  criminal  action,  prosecuted  by  indictment, 
may  be  removed  from  the  court  in  which  it  is  pending,  on 
the  application  of  the  defendant,  on  the  ground  that  a  fair 
and  impartial  trial  cannot  be  had  in  the  county  where  the 
indictment  is  pending. 

Sec.  306.  The  application  must  be  made  in  open  court, 
and  in  writing,  verified  by  the  affidavit  of  the  defendant,  and 
a  copy  of  said  affidavit  must  be  served  on  the  district  attorney, 
at  least  one  day  before  the  application  is  made  to  the  court. 

Sec  307.  If  the  court  be  satisfied  that  the  representation, 
of  the  defendant  is  true,  an  order  shall  be  made  for  the  re- 
moval of  the  action  to  the  district  court  of  a  county  which  is 
free  from  the  like  objection. 

Sec  308.  The  order  of  removal  shall  be  entered  on  the 
minutes,  and  the  clerk  shall  immediately  make  out  and  trans- 
mit a  certified  copy  of  the  entry,  with  a  certified  copy  of  the 
record,  pleadings,  and  proceedings  in  the  action,  including 
the  recognizances  for  the  appearance  of  the  defendant^  nd  of 
the  witnesses,  to  the  court  to  which  the  action  is  removed. 

Sec  309.  If  the  defendant  be  in  custody,  the  order  shall 
direct  his  removal  by  the  sheriff  of  the  county  where  he  is 
imprisoned,  to  the  custody  of  the  sheriff  of  thft*  counter  to 
which  the  action  is  removed,  and  he  shall  be  forthwith  re- 
moved accordingly. 

Sec  310.    The  court  to  which  the  action  is  removed  shall 

Eroceed  to  trial  and  judgment  therein,  as  if  the  action  had 
een  commenced  in  such  court.  If  it  be  necessary  to  have 
any  of  the  original  pleadings  or  other  papers  before  such 
court,  the  court  from  which  the  action  is  removed  shall,  at 
any  time,  on  application  of  the  district  attorney,  or  the  de- 
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fendant,  order  such  papers  or  pleadings  to  be  transmitted  by 
the  clerk,  a  certified  copy  thereof  being  retained. 

Sec.  311.  An  issue  of  fact  arises — ^First.  Upon  a  plea  of 
not  guilty ;  or  Second.  Upon  a  plea  of  a  tbrmer  conviction 
or  acquittal  of  the  same  onencc. 

Sec.  312.  An  issue  of  fact  must  be  tried  by  a  jury  of  the 
county  in  which  the  indictment  was  found,  unless  the  action 
be  removed  by  order  of  the  court  into  some  other  county. 

Sec  813.  Trial  juries  for  criminal  actions  shall  be  formed 
in  the  aame  manner  as  trial  juries  in  civil  actions. 

Sec  314.  The  clerk  shall  keep  a  docket  of  all  the  crim- 
inal actions  pending  in  the  court,  m  which  he  shall  enter  each 
indictment,  according  to  the  date  of  filing,  specifying  opp- 
osite the  title  of  each  action,  whether  it  be  for  a  felony  or 
misdemeanor,  and  whether  the  defendant  be  in  custody  or  on 
bail. 

Sec  315.  The  issues  on  the  docket  shall  be  disposed  of  in 
the  following  order,  unless  upon  the  application  of  either 
party,  for  good  cause  shown  by  aflldavit,  and  upon  two  daj^s' 
notice  to  the  opposite  party,  with  a  copy  of  the  affidavit  in 
support  of  the  application,  the  court  snail  direct  an  indict- 
ment to  be  tried  out  of  its  order — ^First.  Indictments  for  fel- 
ony when  the  defendant  is  in  custody.  Second.  Indict- 
ments for  misdemeanor  when  the  defendant  is  in  custody. 
Third.  Indictments  for  felony  when  the  defendant  is  on  bail, 
and,  Fourth,  Indictments  for  misdemeanor  when  the  defen- 
dant is  on  bail. 

Sec  316.  After  his  plea,  the  defendant  shall  have  at  least 
two  days  to  prepare  for  his  trial  if  he  require  it. 

Sec  317.  when  an  indictment  is  called  for  trial,  the  court 
may,  upon  sufficient  cause  shown  by  affidavit,  direct  the  trial 
to  be  postponed  to  another  day  of  the  same  term,  or  the  next 
term. 

Sec  31S.  A  challenge  is  an  objection  made  to  the  trial 
jurors,  and  is  of  two  kinds — ^First.  To  the  panel.  Second. 
To  an  individual  juror. 

Sec  319.  When  several  defendants  are  tried  together, 
they  are  not  allowed  to  sever  their  challenges,  but  must  join 
therein. 

Sec  320.  A  panel  is  a  list  of  jurors  returned  by  a  sheriff 
to  serve  at  a  particular  court,  or  for  the  trial  of  a  particular 
cause. 

Sec  821.  A  challenge  to  the  panel  is  an  objection  made  to 
all  the  jurors  returned,  and  may  be  taken  by  either  party. 

Sec  322.  A  challenge  to  the  panel  can  only  be  found  on  a 
material  departure  fi'om  the  forms  described  by  statute  in 
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respect  to  the  drawing  and  return  of  the  jury,  or  on  the  in- 
tentional omission  of  the  sheriff  to  summon  one  or  more  of 
the  jurors  drawn. 

Ssc.  823.  A  challenge  to  the  panel  must  be  taken  before 
a  juror  is  sworn,  and  must  be  in  writing,  specifying  plainly 
and  distinctly  the  facts  constituting  the  grounds  of  challenge. 

Sec.  324.  If  the  sufficiency  of  the  facts  alleged  as  a 
ground  of  challenge  be  denied,  the  adverse  party  may  except 
to  the  challenge.  The  exception  need  not  be  in  writing,  but 
shall  be  entered  on  the  minutes  of  the  court. 

Sbc.  326.  ^  Upon  the  exception,  the  court  shall  proceed  to 
try  the  sufficiency  of  the  challenge,  assuming  the  tacts  alleged 
therein  to  be  true. 

Sec  326.  K,  on  the  exception,  the  court  deem  the  chall- 
enge sufficient,  it  may,  if  justice  require  it,  permit  the  part^ 
excepting  to  withdraw  his  exception,  and  to  deny  the  facta  al- 
leged in  the  challenge.  If  the  exception  be  allowed,  the 
court  may,  in  like  manner,  permit  an  amendment  of  the  chal- 
lenge. 

Sbc  327.  If  the  challenge  be  denied,  the  denial  may,  in 
like  manner,  be  oral,  and  shall  be  entered  on  the  minutes  of 
the  court,  and  the  court  shall  proceed  to  try  the  question  of 
fact. 

Sbc  328.  Upon  such  trial,  the  officers,  whether  judicial  or 
ministerial,  whose  irregularity  is  complained  of,  as  well  as 
any  other  persons,  may  be  examined  to  prove  or  disprove  the 
facts  alleged  as  the  grounds  of  challenge. 

Sbc  829.  When  the  panel  is  formed  from  persons  whose 
names  are  not  drawn  from  the  grand  jury  box,  a  challenge 
may  be  made  to  the  panel  on  account  of  any  bias  of  the 
officer  who  summoned  the  jury,  which  would  be  ffood  grounds 
of  challenge  to  a  juror.  Such  objection  shall  oe  made  in 
the  same  form  and  determined  in  the  same  manner  as  when 
made  to  a  juror. 

Sec  330.  K,  either  upon  an  exception  to  the  challenge  or  a 
denial  of  the  fact,  the  challenge  be  allowed,  the  court  shall  dis- 
charge the  jury,  so  far  as  the  tnal  of  the  indictment  in  question 
is  concerned.  If  it  be  disallowed,  the  court  shall  direct  the 
jury  to  be  empaneled. 

Sec  331.  Before  a  juror  is  called,  the  defendant  must  be 
informed  by  the  court,  or  under  its  direction,  that  if  he  intend 
to  challenge  any  individual  juror,  he  must  do  so  when  the 
iuror  appears,  and  before  he  is  sworn. 

Sec  882.  A  challenge  to  an  individual  juror  is  either — 
First.    Peremptory ;  or  Second.    For  cause. 

Sec  838.    It  must  be  taken  when  the  juror  appears,  and 
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before  he  is  sworn,  but  the  court  may,  for  good  cause,  permit 
it  to  be  taken  after  the  juror  is  sworn,  and  before  the  jury  is 
conml'eted. 

Sec.  334.  A  peremptory  challenge  may  be  taken  by  either 
party,  and  may  be  oral.  It  is  not  an  objection  to  a  juror,  for 
which  no  reason  need  be  given,  but  upon  which  the  court 
shall  exclude  him, 

Sec.  335.  If  the  oflfence  charged  be  punishable  with  death, 
or  with  imprisonment  in  the  territorial  prison  for  life,  the  de- 
fendant is  entitled  to  twenty,  and  the  territory  to  five,  per- 
emptory challenges.  On  a  trial  for  any  other  offence,  the  de- 
fendant is  entitled  to  ten,  and  the  territory  to  three  peremp- 
tory challenges. 

Sec  336.  A  challenge  for  cause  may  be  taken  by  either 
party.  It  is  an  objection  to  a  particular  juror,  and  is  either- 
First.  General,  that  the  juror  is  disqualified  from  serving  in 
any  case ;  or.  Second.  Particular,  that  he  is  disqualified  irom 
serving  in  the  case  on  trial. 

Sec.  387.  General  cases  of  challenges  are — ^First.  A  con- 
viction for  felony.  Second.  A  want  of  any  of  the  qualifi- 
cations prescribed  by  statute  to  render  a  person  a  competent 
juror.  Third.  Unsoundness  of  mind,  or  such  defect  m  the 
faculties  of  the  mind,  or  organs  of  the  body  as  renders  him 
incapable  of  performing  the  duties  of  a  juror. 

Sec.  838.  Particular  cases  of  challenge  are  of  two  kinds : 
First.  For  such  a  bias  as,  when  the  existance  of  the  facts  is 
ascertained,  in  judgment  of  law  disqualifies  the  iuror,  and 
which  is  known  in  mis  act  as  implied  bias.  Second.  For  the 
existancJe  of  a  state  of  mind  on  me  part  of  the  juror  in  refer- 
ence to  the  Qase  which,  in  the  excercise  of  a  sound  discretion 
on  the  part  of  the  trier,  leads  to  the  inference  that  he  will  not 
act  with  entire  impartiality,  and  which  is  known  in  this  act  as 
actual  bias. 

Sec  339.  A  challenge  for  implied  bias  may  be  taken  for 
all  or  any  of  the  following  causes,  and  for  no  other :  First. 
Consanguinity  or  affinity  within  the  fourth  degree  to  the  person 
alleged  to  be  injured  by  theoftence  charged,  or  on  whose  com- 
plaint the  prosecution  was  instituted,  or  to  the  defendant. 
Second.  Standing  in  the  relation  of  guardian  and  ward, 
attorney  and  client,  master  and  servant,  or  landlord  and  tenant, 
or  being  a  member  of  the  family  of  the  defendant  or  of  the 
person  alleged  to  be  injured  by  the  offence  charged,  or  on 
whose  complaint  the  prosecution  was  instituted,  or  in  his 
employment  on  wages.  Third.  Being  a  party  adverse  to  the 
defendant  in  a  civil  action,  or  having  complained  against,  or 
been  accused  by  him  in  a  criminal  prosecution.    Fourth, 
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Having  served  on  the  jury  which  found  the  indictment,  or  on 
a  coroner's  jury  which  inquired  into  the  death  of  a  person 
whose  death  is  the  subject  of  the  indictment.  Fifth.  Having 
served  on  a  trial  junr  which  has  tried  another  person  fcj:  the 
offence  charged  in  the  indictment.  Sixth.  Having  been  one 
of  a  jury  formerly  sworn  to  try  the  same  indictment,  and 
whose  verdict  was  set  aside,  or  which  was  discharged  without 
a  verdict,  after  the  case  was  submitted  to  it.  Seventh.  Hav- 
ing served  as  a  juror  in  a  civil  action  brought  against  the  de- 
fendant for  the  act  charged  as  an  offence.  Eighth.  Having 
formed  or  expressed  an  unqualified  opinion  or  belief  that  the 
prisoner  is  guilty  of  the  offence  charged.  Ninth.  If  the 
offence  charged  be  punishable  with  death,  the  entertaining  of 
such  conscientious  opinions  as  would  preclude  his  finding  the 
defendant  guilty ;  in  which  case  he  shall  neither  be  permitted 
nor  compeUed  to  serve  as  a  juror. 

Sec.  340.  An  exemption  from  service  on  a  jury  is  not  a 
cause  of  challenge,  but  the  privilege  of  the  person  exempted. 

Sec.  341.  In  a  challenge  for  implied  bias,  one  or  more  of 
the  causes  stated  in  section  three  hundred  and  thirty-nine  must 
be  alleged.  In  a  challenge  for  actual  bias,  it  must  be  alleged 
that  the  juror  is  biased  against  the  party  challenging.  In 
either  case  the  challenge  may  be  oral,  but  nmst  be  entered  on 
the  minutes  of  the  court. 

Sec  342.  The  adverse  party  may  except  to  the  challenge 
in  the  same  manner  as  to  a  challenge  to  the  panel,  and  the 
same  proceedings  shall  be  had  thereon  as  prescribed  in  sections 
three  hundred  and  twenty-four  and  three  hundred  and  twenty- 
five,  except  that  if  the  exception  be  allowed,  the  juror  shall  be 
excluded.  He  may  orally  deny  the  facts  alleged  as  the  ground 
of  challenge. 

Sec  343.  If  the  facts  be  denied,  the  challenge  shall  be 
tried  as  follows :  First.  If  it  be  for  implied  bias,  by  the 
court     Second.    If  it  be  for  actual  bias,  by  triers. 

Sec  344.  The  triers  shall  be  three  impartial  persons,  not 
on  the  jury  panel,  appointed  by  the  court.  All  challenges  for 
actual  bias  shall  be  tried  by  tlii;ee  triers  thus  appointed,  a 
majority  of  whom  may  decide. 

Sec  345.  The  triers  shall  be  sworn  generally  to  inquire 
whether  or  not  the  several  persons  who  may  be  challenged, 
and  in  respect  to  whom  the  challenges  shall  be  given  to  them 
in  charge,  are  biased  against  the  challenged  party,  and  to 
decide  the  same  truly,  according  to  the  evidence. 

Sec  346.  Upon  the  trial  of  a  challenge  to  an  individual 
juror,  the  juror  challenged  may  be  examined  as  a  witness  to 
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prove  or  disprove  the  challenge,  and  shall  be  compelled  to 
answer  every  question  pertinent  to  the  inquiry  therein. 

Sec.  847.  Other  witnesses  may  also  be  examined  on  ^ither 
side,  and  the  rules  of  evidence  applicable  to  the  trial  of  other 
issues  shall  govern  the  admission  or  exclusion  of  testimony, 
on  the  trial  of  the  challenge. 

Sec,  848.  On  the  trial  of  a  challenge  for  implied  bias,  the 
court  shall  determine  the  law  and  the  facts,  and  shall  either 
allow  or  disallow,  the  challenge  and  direct  an  entry  accord- 
ingly on  the  minutes. 

Sec,  349.  On  the  trial  of  a  challenge  for  actual  bias,  when 
the  evidence  is  concluded,  the  court  shall  instruct  the  triers 
that  it  is  their  duty  to  find  the  challenge  true,  if,  in  their 
opinion,  the  evidence  warrants  the  conclusion  that  the  juror 
has  such  a  bias  against  the  party  challenging  him  as  to  render 
him  not  impartial,  and  that  it,  from  the  evidence,  they  believe 
him  free  from  such  a  bias,  they  must  find  the  challenge  not 
true.    The  court  shall  give  them  no  other  instructions. 

Sec.  360.  The  triers  must  thereupon  find  the  challenge 
either  true  or  not  true,  and  their  decision  is  final.  If  they  find 
it  true,  the  juror  shall  be  excluded. 

Sec.  861.  All  challenges  to  an  individual  juror,  except  per- 
emptory, must  be  first  taken  by  the  defendant  and  then  by  the 
]^eople,  and  each  party  must  exhaust  all  his  challenges  to  each 
juror  as  he  is  called,  oefore  the  other  begins. 

Sec.  862.  The  challenges  of  either  party  need  not  all  be 
taken  at  once,  but  they  must  be  taken  separately  in  the  follow- 
ing order,  including  in  each  challenge  all  the  causes  of  chal- 
lenge belonging  to  the  same  class:  First  To  the  panel. 
Second.  To  an  individual  juror  for  a  general  disqualification. 
Third.  To  an  individual  juror  for  implied  bias.  Fourth.  To 
an  individual  juror  for  actual  bias. 

Sec  363.  If  all  the  challeijges  on  both  sides  be  disallowed, 
either  party  mav  still  take  a  peremptory  challenge,  unless  the 
peremptory  challenges  be  exhausted. 


VI.— TRIAL. 


Sao.  854.  Trial,  order  of. 

366.  When  prescribed  may  be  departed  from. 

S66.  Coanael,  namber  of,  innocence  presumed. 

368.  Beasonable  doubt  of  gnilt,  degrees  of. 

359.  When  defendant  may  be  tried  separately. 
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860.    When  defendant  may  torn  itatea  evidence. 

361.  When  defendant  may  be  witneas  for  co-defendant. 

362.  Diseharge  deemed  acquittal,  rape  proof  of. 

364.  Accomplice,  eridence  of  to  be  corroborated. 

365.  Proceedings  where  ftcts  show  offence  greater  than  charge. 
367.    When  jury  may  be  discharged,  when  defendant  discharged. 

369.  Proceedings  when  excloslYe  Jarlsdiction  of  offence  in  other  comity. 

370.  Clerk  to  transmit  papers,  when  defendant  discharged. 

372.  ProceediDgs  on  arrest  in  snch  cases. 

373.  ProceediDgs  when  foots  do  not  constitnte  offence. 
87i.    Pnbceedings  when  case  submitted  anew. 

376.  Acqoittal,  when  conrt  may  advise,  eflTect  of. 

376.  When  view  may  be  had,  no  person  allowed  to  speak  to  Jury. 

378.  Juror  must  disclose  knowledge  of  controveny  in  conrt,  must  be  witness. 

879.  Jury,  how  to  be  kept,  to  be  admonished  on  each  adjournment. 

381.  Juror  sick,  court  to  decide  questions  of  law. 

383.  Law  and  fact  on  trial  of  indictment. 

384.  Jury  to  receive  law  as  laid  down  by  court,  charge  to  jury. 
888.  How  Jury  to  decide  after  charge. 

389.  Defendant  on  ball  may  be  committed,  room  to  be  provided. 

891.  Provision  tor  Jury  while  deliberating. 

392.  Papers  which  they  may  take. 

394.  Jury  may  be  brought  into  court  for  instruction. 

395.  When  Jury  may  be  discharged  after  returning. 

397.  Effect  of  discharge  without  verdict. 

398.  Adjournment  during  absence  of  Jury,  final  adjournment,  discharges. 

400.  Expenses  of  two  or  more  counties  for  Judicial  purposes. 

401.  Verdict,  how  delivered,  defendant,  when  must  appear. 
403.  Jury  to  be  asked  if  they  agreed,  general  or  special  verdict. 
405.  General  import,  special,  reduced  to  writing,  form  of. 

409.  Judgment  on,  how  given,  new  trial  when  ordered. 

411.  Defendant  may  be  found  guilty  of  any  offence. 

412.  Verdict  may  be  rendered  as  to  some  defendants. 

413.  Verdict,  when  to  be  reconsidered. 

415.  Persistance  of  Jury  in  informality  to  work  acquitted. 

416.  Jury  may  be  polled,  recording. 

418.  Proceedings  on  verdict  of  acquittal. 

419.  Of  guilty  proceedings. 

Bec.  854.  The  jury  having  been  empaneled  and  sworn,  the 
trial  shall  proceed  in  the  following  order :  First.  If  the  in- 
dictment be  for  feloDvv  the  clerk  must  read  the  indictment 
and  state  the  plea  of  the  defendant  to  the  jury.  In  all  other 
cases  this  formality  may  be  dispensed  with.  Second.  The 
district  attorney  or  other  counsel  for  the  people  must  open  the 
cause  and  offer  the  evidence  in  support  of  the  indictment. 
Third.  The  defendant  or  his  counsel  may  then  open  the  de- 
fense, and  ofier  the  evidence  in  support  thereof.  Fourth.  The 
parties  may  then  respectively  offer  rebutting  testimony  only. 
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unless  the  court,  for  good  reasons,  in  furtherance  of  justice, 
permit  them  to  offer  evidence  upon  their  original  cause.  Fifth, 
when  the  evidence  is  concluded,  unless  the  ca^e  is  submitted 
to  the  jury  on  either  side,  or  on  both  sides,  without  argument, 
the  counsel  for  the  people  must  open  and  must  conclude  the 
argument.  Sixth.  The  judge  shall  then  charge  the  jury,  if 
requested  by  either  party ;  he  may  state  the  testimony  and  de- 
clare the  law,  but  shall  not  charge  the  jury  in  respect  to  matters 
of  fact  Such  charge  shall  be  reduced  to  writing  before  it  is 
given,  and  in  no  case  shall  any  charge  or  instructions  be  given 
to  the  jury,  otherwise  than  in  writing,  unless  by  the  mutual 
consent  ot  the  parties. 

Sec,  355.  When  the  state  of  the  pleadings  require  it,  or  in 
any  other  case,  for  good  reasons  ana  in  the  sound  discretion 
of  the  court,  the  order  prescribed  in  the  last  section  may  be 
departed  from. 

Sec.  356.  If  the  indictment  be  for  an  offence  punishable 
with  death,  two  counsel  on  each  side  may  argue  the  cause  to 
the  jury — in  which  case  they  must  do  so  alternately.  If  it  be 
for  any  other  offence,  the  court  may,  in  its  discretion,  restrict 
the  argument  to  one  counsel  on  each  side. 

Sec  357.  A  defendant  in  a  criminal  action  is  presumed  to 
be  innocent  until  the  contrary  be  proved ;  and  in  case  of  a 
reasonable  doubt  whether  his  guilt  be  satisfactorily  shown,  he 
is  entitled  to  be  acquitted.  • 

Sec.  858.  When  it  legally  appears  that  a  defendant  has 
committed  a  public  offence,  and  there  is  reasonable  ground  of 
doubt  in  which  of  two  or  more  degrees  he  is  guilty,  he  can  be 
convicted  of  the  lowest  of  such  degrees  only. 

^  Sec  359.  When  two  or  more  defendants  are  jointly  in- 
dicted tor  any  offence,  they  shall  be  jointly  tried — unless,  for 
good  cause  shown  by  the  prosecution  or  defence,  the  court 
shall  otherwise  direct 

Sec.  860.  When  two  or  more  persons  are  included  in  the 
same  indictment,  the  court  may  at  any  time  before  the  de- 
fendant has  gone  into  his  defense,  on  the  application  of  the 
district  attorney,  direct  any  defendant  to  be  discharged  from 
the  indictment,  that  he  may  be  a  witness  for  the  people. 

Sec  361.  When  two  or  more  persons  are  included  in  the 
same  indictment,  and  the  court  is  of  opinion  that  in  regard  to 
a  particular  defendant  there  is  not  sufficient  evidence  to  put 
him  on  his  defense,  it  shall  order  him  to  be  discharged  from 
the  indictment,  before  the  evidence  shall  be  deemed  closed, 
that  he  may  be  a  witness  for  his  co-defendant 

Sec  862.    The  order  mentioned  in  the  two  last  sections 
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shall  be  deemed  an  acquittal  of  the  defendant  discharged,  and 
shall  be  a  bar  to  another'prosecution  for  the  same  offence. 

Sec.  363.  Proof  of  actual  penetration  into  the  body  is  suffi- 
cient to  sustain  an  indictment  for  rape,  or  for  the  crime  against 
nature. 

Sec  364.  A  conviction  cannot  be  had  upon  the  testimony 
of  an  accomplice,  unless  he  be  corroborated  by  such  other  evi- 
dence  as  shall  tend  to  connect  the  defendant  with  the  com- 
mission of  the  offence ;  and  the  corroboration  shall  not  bo 
sufficient  if  it  merely  show  the  commission  of  the  offence  or 
the  circumstances  thereof. 

Sec.  365.  If  it  appear  by  the  testimony  that  the  fiicts 
proved  constitute  an  offence  of  a  higher  nature  than  that 
charged  in  the  indictment,  the  court  mav  direct  the  jury  to  be 
discharged,  and  all  proceeding  on  the  indictment  to  be  sus- 
pended, and  may  order  the  defendant  to  be  committed  or  con- 
tinued on,  or  admitted  to  bail,  to  answer  any  new  indictment 
which  may  be  found  against  him  for  the  higher  offence. 

Sec.  866.  If  an  indictment  for  the  higher  offence  be  dis- 
missed by  the  grand  jury,  or  be  not  found  at  or  before  the  next 
term,  the  court  shall  again  proceed  to  try  the  defendant  on  the 
original  indictment. 

Sec  867.  The  court  may  also  direct  the  jury  to  be  dis- 
charged when  it  appears  that  it  has  not  jurisdiction  of  the 
offence,,  or  that  the  facts  charged  in  the  indictment  do  not  con- 
stitute an  offence  punishable  oy  law. 

Sec.  368.  K  the  jury  be  discharged  because  the  court  has 
not  jurisdiction  of  the  offence  charged  in  the  indictment,  and 
it  appears  that  it  was  committed  out  of  the  jurisdiction  of  this 
territory,  it  shall  order  the  defendant  to  be  discharged. 

Sec  869.  If  the  offence  were  committed  within  the  exclu- 
sive jurisdiction  of  another  county  of  this  territory,  the  court 
shall  direct  the  defendant  to  be  committed  for  such  time  as  shall 
be  deemed  reasonable,  to  await  a  warrant  from  the  proper 
county  for  his  arrest;  or  if  the  offence  be  a  misdemeanor  only, 
it  may  admit  him  to  bail  in  a  recognizance,  with  sufficient 
sureties,  that  he  will,  within  sach  time  as  the  court  may  appoint, 
render  himself  amenable  to  a  warrant  for  his  arrest  from  the 
proper  county,  and  if  not  sooner  arrested  thereon,  will  attend 
at  the  office  of  the  sheriff  of  the  county  where  the  trial  was 
had,  at  a  certain  time  particularly  designated  in  the  recog- 
nizance, to  surrender  himself  upon  the  warrant,  if  issued,  or 
that  his  bail  will  forfeit  such  sum  as  the  court  may  fix,  and  to 
be  mentioned  in  the  recognizance. 

Sec.  370.  In  the  case  provided  for  in  the  last  section,  the 
clerk  shall  forthwith  transmit  a  certified  copy  of  the  indict- 
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ment,  and  of  all  the  papers  filed  in  the  action,  to  the  district 
attorney  of  the  proper  county,  the  expense  of  which  trans- 
mission shall  be  chargeable  to  that  county. 

Skc.  871.  If  the  defendant  be  not  ari'estcd,  as  provided  in 
section  three  hundred  and  sixty-nine,  on  a  warrant  from  the 
proper  county,  he  shall  be  discharged  from  custod^%  or  his  bail 
in  tne  action  shall  be  exonerated,  or  money  deposited  instead 
of  bail  shall  be  refunded,  as  the  case  may  be,  and  the  sureties 
in  the  recognizance  shall  be  discharged. 

Sec  872.  If  he  be  arrested,  the  same  proceeding  shall  be 
had  thereupon  as  upon  the  arrest  of  a  defendant  in  another 
county,  on  a  warrant  of  arrest  issued  by  a  magistrate. 

Sec  873.  K  the  jury  be  discharged  because  the  facts  as 
charged  do  not  constitute  an  offence  punishable  by  law,  the 
court  shall  order  that  the  defendant,  if  in  custody,  be  dis- 
charged ;  or  if  admitted  to  bail,  that  his  bail  be  exonorated, 
,or  if  he  have  deposited  money  instead  of  bail,  that  the  money 
deposited  be  refunded  to  him,  unless  in  the  opinion  of  the 
court  a  new  indictment  can  be  framed,  upon  which  the  de- 
fendant can  be  legally  convicted,  in  which  case  it  may  direct 
that  the  case  be  submitted  to  tlie  same  or  another  grand  jury. 

Sec  874.    If  the  court  direct  that  the  case  be  submitted 
anew,  the  same  proceedings  must  be  had  thereon  as  are  pre- . 
scribed  in  sections  two  hundred  and  eighty  and  two  hundred 
and  eighty-one,  both  inclusive. 

Sec.  875.  If,  at  any  time  after  the  evidence  on  either  side 
is  closed,  the  court  deem  the  same  insufiicient  to  warrant  a 
conviction,  it  may  advise  the  jury  to  acquit  the  defendant. 
But  the  jury  shall  not  be  bound  by  such  advice,  nor  shall  the 
court  for  any  cause  prevent  the  jury  irom  giving  a  verdict,  ex- 
cept as  provided  in  sections  three  hundred  and  sixty,  three 
hundred  and  sixty-one,  three  hundred  and  sixty-five,  and  three 
hundred  and  sixty-seven. 

Sec  876.  Whenever,  in  the  opinion  of  the  court,  it  is 
proper  that  the  jury  should  view  the  place  in  which  the  oftence 
IS  charged  to  have  been  committed,  or  in  which  any  other  ma- 
terial fact  occurred,  it  may  order  the  jury  to  be  conducted  in 
a  body,  in  the  custody  of  the  sherifi^,  to  the  place,  which  shall 
be  shown  to  them  by  a  person  appointed  by  the  court  for  that 
purpose. 

Sec  877.  N'o  person  shall  be  suffered  to  speak  to  the  jury 
on  any  smbject  connected  with  the  trial,  and  the  ofiicer  shall 
return  them  into  court  without  unnecessary  delay,  or  at  a 
specified  time. 

Sec  878.  If  a  juror  have  any  personal  knowledge  respect- 
ing a  fact  in  controversy  in  the  case,  he  must  declare  the  same 
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as  of  fact,  they  are  bound,  nevertheless,  to  receive  as  law  what 
is  laid  down  as  such  by  the  court 

Sec  885.  In  charging  the  jury,  the  court  shall  state  to 
them  all  such  matters  of  law  as  it  shall  think  necessary  for 
their  information  in  giving  their  verdict. 

Sec  386.  Either  party^  may  present  to  the  court  any  written 
charge,  and  request  that  it  may  be  given.  If  the  court  think 
it  correct  and  pertinent,  it  shall  be  given,  if  not,  it  shall  be 
refused. 

Sec  887.  Upon  each  charge  so  presented,  and  riven  or 
refused,  the  court  shall  endorse  its  decision,  and  shall  sign  it. 
If  part  be  given  and  part  refused,  the  court  shall  distinguish, 
showing  by  the  endorsement  what  part  of  the  charge  was  given 
and  what  part  refused. 

Sec  888.  After  hearing  the  charge,  the  juiy  may  either 
decide  in  court  or  may  retire  for  deliberation.  If  they  do  not 
agree  without  retiring,  one  or  more  officers  must  be  sworn  to 
keep  them  together  in  some  private  and  cpnvenient  place,  and 
not  permit  any  person  to  speak  to  them,  nor  to  speak  to  them 
themselves,  unless  it  be  to  ask  them  whether  thev  have  agreed 
upon  a  verdict,  and  to  return  them  into  court  when  they  have 
BO  agreed. 

Sec  889.  When  a  defendant,  having  given  bail,  appears 
for  trial,  the  court  may,  in  its  discretion,  at  any  time  atter  his 
appearance  for  trial,  order  him  to  be  committea  to  the  custody 
of  the  proper  officer  of  the  county  to  abide  the  judgment  or 
further  order  of  the  court,  and  he  shall  be  committed  and  held 
in  custody  accordingly. 

Sec  890.  A  room  shall  be  provided  by  the  sheri^  of  each 
county  for  the  use  of  the  jury  upon  their  retirement  for  delib- 
eration, with  suitable  furniture,  fuel,  lights  and  stationery, 
unless  the  same  have  been  already  furnished  by  the  county; 
the  court  may  order  the  sheriff  to  do  so,  and  the  expenses  in- 
curred by  him  in  carrying  the  order  into  effect,  when  certified 
by  the  court,  shall  be  a  county  charge. 

Sec  891.  While  the  jury  are  ke|)t  together,  either  during 
the  progress  of  the  trial  or  afler  their  retirement  for  delibera- 
tion, they  shall  be  provided  by  the  sheriff,  at  the  expense  of 
the  county,  with  suitable  and  sufficient  food  and  lodgmg. 

Sec.  892,  Upon  retiring  for  deliberation,  the  jury  may  take 
with  them  all  papers  (except  depositions)  which  have  been  re- 
ceived as  evidence  in  the  case,  or  copies  of  such  parts  of  public 
records  or  private  documents  riven  m  evidence  as  ought  not, 
in  the  opinion  of  the  court,  to  be  taken  from  the  person  having 
them  in  possession,  and  also  the  instructions  of  the  court. 

Sec  893.    The  jury  may  also  take  with  them  notes  of  the 
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in  open  court,  during  the  trial.  K,  during  the  retirement  of 
the  jury,  a  juror  declare  any  fact  which  could  be  evidence  in 
the  case,  as  of  his  own  knowledge,  the  jury  must  return  into 
court  In  either  of  these  cases,  the  juror  making  the  state- 
ment must  be  sworn  as  a  witness,  and  examined  in  the 
presence  of  the  parties. 

Sec  879.  The  jury  sworn  to  try  an  indictment  for  a  misde- 
meanor may,  at  any  time  during  tne  trial,  in  the  discretion  of 
the  court,  be  allowed  to  separate.  In  all  cases,  on  the  trial  of 
an  indictment  for  feloiry,  the  jurors  sworn  shall  be  kept  to- 
gether until  they  are  finally  discharged  by  the  court  from 
further  consideration  of  the  cause.  At  each  adjournment  or 
recess  of  the  court,  which  may  occur  during  the  trial,  the 
sheriff,  or  his  deputy,  shall  keep  the  jury  together  in  his  charge, 
and  it  shall  be  the  duty  of  the  sherift,  at  the  expense  of  me 
county,  to  provide  a  suitable  plase  for  the  board  and  lodging 
of  the  jury.  The  court,  at  each  recess  or  adjournment  during 
the  trial,  shall  administer  to  the  sheriff,  or  his  deputy,  the  fol- 
lowing oath  :  "  You  do  solemnly  swear  that  you  will,  during 
this  recess  or  adjournment  (as  the  case  may  be),  keep  this  jury 
together,  and  that  you  will  return  them  into  court  at  the  open- 
ing thereof,  and  that  in  the  meantime  you  will  not  allow  any 
person  to  speak  to  them,  5r  either  of  them,  nor  speak  to  them, 
or  cither  oi  them,  yourself,  on  the  subject  of  the  case  now  on 
trial ;  so  help  you  God." 

Sec.  880.  The  jury  shall  also,  at  each  adjournment  of  the 
court,  whether  they  be  permitted  to  separate  or  be  kept  in 
charge  of  officers,  be  admonished  by  the  court  that  it  is  their 
duty  not  to  converse  among  themselves,  or  with  any  one  else, 
on  any  subject  connected  with  the  trial,  or  to  form  or  express 
any  opinion  thereon  until  the  cause  is  finally  submitted  to 
them. 

Sec.  381.  If,  before  the  conclusion  of  the  trial,  a  iuror  be- 
come sick,  so  as  to  be  unable  to  perform  his  duty,  the  court 
may  order  him  to  be  discharged.  In  that  case  a  new  juror 
may  be  sworn,  and  the  trial  begun  anew,  or  the  jury  may  be 
discharged,  and  a  new  jury  then  or  afterward  empaneled. 

Sec  882.  The  court  shall  decide  all  question  of  law  which 
shall  arise  in  the  course  of  the  trial. 

Sec  888.  On  the  trial  of  an  indictment  for  libel,  the  jury 
shall  have  the  right  to  determine  the  law  and  the  fapt. 

Sec  884.     On  the  trial  of  an  indictment  for  any  other 

offence  than  libel,  questions  of  law  are  to  be  decided  by  the 

court,  saving  the  right  ot  the  defendant  to  except  questions  of 

fact  by  the  jury.     And,  although  the  jury  have  the  power  to 

general  verdict,  which  includes  questions  of  law  as  well 
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as  of  fact,  they  are  bound,  nevertheless,  to  receive  as  law  what 
is  laid  down  as  such  by  the  court 

Sec.  885.  In  chargiuj^  the  jury,  the  court  shall  state  to 
them  all  such  matters  of  law  as  it  shall  think  necessary  for 
their  information  in  giving  their  verdict. 

Sec  886.  Either  partjr  may  present  to  the  court  any  written 
charge,  and  request  tnat  it  may  be  given.  If  the  court  think 
it  correct  and  pertinent,  it  shall  be  given,  if  not,  it  shall  be 
refused. 

Sec.  887.  Upon  each  charge  so  presented,  and  given  or 
refused,  the  court  shall  endorse  its  decision,  and  shall  sign  it. 
K  part  be  given  and  part  refused,  the  court  shall  distinguish, 
showing  by  the  endorsement  what  part  of  the  charge  was  given 
and  what  part  refused. 

Sec  888.  After  hearing  the  charge,  the  jury  may  either 
decide  in  court  or  may  retire  for  deliberation.  If  they  do  not 
agree  without  retiring,  one  or  more  officers  must  be  sworn  to 
keep  them  together  in  some  private  and  convenient  place,  and 
not  permit  any  person  to  speak  to  them,  nor  to  speak  to  them 
themselves,  unless  it  be  to  ask  them  whether  thev  have  agreed 
upon  a  verdict,  and  to  return  them  into  court  when  they  have 
80  agreed. 

Sec  889.  When  a  defendant,  having  given  bail,  appears 
for  trial,  the  court  may,  in  its  discretion,  at  any  time  alter  his 
appearance  for  trial,  order  him  to  be  committea  to  the  custody 
of  the  proper  officer  of  the  county  to  abide  the  judgment  or 
further  order  of  the  court,  and  he  shall  be  committedand  held 
in  custody  accordingly. 

Sec  390.  A  room  shall  be  provided  by  the  sheri^  of  each 
county  for  the  use  of  the  jury  upon  their  retirement  for  delib- 
eration, with  suitable  furniture,  fuel,  lights  and  stationery, 
unless  the  same  have  been  already  furnished  by  the  countj; 
the  court  may  order  the  sheriff  to  do  so,  and  the  expenses  in- 
curred by  him  in  carrying  the  order  into  effect,  when  certified 
by  the  court,  shall  be  a  county  charge. 

Sec  891.  While  the  jury  are  kept  together,  either  during 
the  progress  of  the  trial  or  after  their  retirement  for  delibera- 
tion, they  shall  be  jjrovided  by  the  sheriff,  at  the  expense  of 
the  county,  with  suitable  and  sufficient  food  and  lodging. 

Sec.  892,  Upon  retiring  for  deliberation,  the  jury  may  take 
with  them  all  papers  (except  depositions)  which  have  been  re- 
ceived as  evidence  in  the  case,  or  copies  of  such  parts  of  public 
records  or  private  documents  eiven  in  evidence  as  ought  not, 
in  the  opinion  of  the  court,  to  be  taken  from  the  person  having 
tibem  in  possession,  and  also  the  instructions  of  the  court 

Sec  893.    The  jury  may  also  take  with  them  notes  of  tbo 
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in  open  court,  during  the  trial.  K,  during  the  retirement  of 
the  jury,  a  juror  declare  any  fact  which  could  he  evidence  in 
the  case,  as  of  his  own  knowledge,  the  jury  must  return  into 
court  In  either  of  these  cases,  the  juror  making  the  state- 
ment must  he  sworn  as  a  witness,  and  examined  in  the 
presence  of  the  parties. 

Sec.  379.  The  jury  sworn  to  tiy  an  indictment  for  a  misde- 
meanor  may,  at  any  time  during  the  trial,  in  the  discretion  of 
the  court,  he  allowed  to  separate.  In  all  cases,  on  the  trial  of 
an  indictment  for  felony,  the  jurors  sworn  shall  be  kept  to- 
getlier  until  they  are  finally  discharged  by  the  court  from 
further  consideration  of  the  cause.  At  each  adjournment  or 
recess  of  the  court,  which  may  occur  during  the  trial,  the 
sheriff,  or  his  deputy,  shall  keep  the  juiy  together  in  his  charge, 
and  it  shall  be  the  duty  of  the  sheriff,  at  the  expense  of  tne 
county,  to  provide  a  suitable  plase  for  the  board  and  lodging 
of  the  jury.  The  court,  at  each  recess  or  adjournment  durinfi; 
the  trial,  shall  administer  to  the  sheriff,  or  his  deputy,  the  fol- 
lowing oath  :  "  You  do  solemnly  swear  that  you  will,  during 
this  recess  or  adjournment  (as  the  case  may  be),  keep  this  jury 
together,  and  that  you  will  return  them  into  court  at  the  open- 
ing thereof,  and  that  in  the  meantime  you  will  not  allow  any 
person  to  speak  to  them,  5r  either  of  them,  nor  speak  to  them, 
or  cither  oi  them,  yourself,  on  the  subject  of  the  case  now  on 
trial ;  so  help  you  God." 

Sec.  880.  The  jury  shall  also,  at  each  adjournment  of  the 
court,  whether  they  be  permitted  to  separate  or  be  kept  in 
charge  of  officers,  be  admonished  by  the  court  that  it  is  their 
duty  not  to  converse  among  themselves,  or  with  any  one  else, 
on  any  subject  connected  with  the  trial,  or  to  form  or  express 
any  opinion  thereon  until  the  cause  is  finally  submitted  to 
them. 

Sec  881.  If,  before  the  conclusion  of  the  trial,  a  juror  be- 
come sick,  so  as  to  be  unable  to  perform  his  duty,  the  court 
may  order  him  to  be  discharged.  In  that  case  a  new  juror 
may  be  sworn,  and  the  trial  begun  anew,  or  the  jury  may  be 
discharged,  and  a  new  jury  then  or  afterward  empaneled. 

Sec  382.  The  court  shall  decide  all  question  of  law  which 
shall  arise  in  the  course  of  the  trial. 

Sec  883.  On  the  trial  of  an  indictment  for  libel,  the  jury 
shall  have  the  right  to  determine  the  law  and  the  fapt. 

Skc  884.  On  the  trial  of  an  indictment  for  any  other 
offence  than  libel,  questions  of  law  are  to  be  decided  by  the 
court,  saving  the  right  ot  the  defendant  to  except  questions  of 
fact  by  the  jury.  And,  although  the  jury  have  the  power  to 
find  a  general  verdict,  which  includes  questions  of  law  as  well 
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as  of  fact,  they  are  bound,  nevertheless,  to  receive  as  law  what 
is  laid  down  as  such  by  the  court 

Sec  885.  In  charging  the  jury,  the  court  shall  state  to 
them  all  such  matters  of  hiw  as  it  shall  think  necessary  for 
their  information  in  giving  their  verdict. 

Sec.  886.  Either  party  may  present  to  the  court  any  written 
charge,  and  request  tnat  it  may  be  given.  If  the  court  think 
it  correct  and  pertinent,  it  shall  be  given,  if  not,  it  shall  be 
refused. 

Sec  887.  Upon  each  charge  so  presented,  and  riven  or 
refused,  the  court  shall  endorse  its  decision,  and  shall  sign  it. 
K  part  be  given  and  part  refused,  the  court  shall  distinguish, 
showing  by  the  endorsement  what  part  of  the  charge  was  given 
and  what  part  refused. 

Sec  888.  After  hearing  the  charge,  the  jury  may  either 
decide  in  court  or  may  retire  for  deliberation.  If  they  do  not 
agree  without  retiring,  one  or  more  officers  must  be  sworn  to 
keep  them  together  in  some  private  and  convenient  place,  and 
not  permit  any  person  to  speak  to  them,  nor  to  speak  to  them 
themselves,  unless  it  be  to  ask  them  whether  thev  have  agreed 
upon  a  verdict,  and  to  return  them  into  court  when  they  have 
so  agreed. 

Sec  889.  "When  a  defendant,  having  given  bail,  appears 
for  trial,  the  court  may,  in  its  discretion,  at  any  time  alter  his 
appearance  for  trial,  order  him  to  be  committed  to  the  custody 
of  the  proper  officer  of  the  county  to  abide  the  judgment  or 
further  order  of  the  court,  and  he  shall  be  committed  and  held 
in  custody  accordingly. 

Sec.  890.  A  room  shall  be  provided  by  the  sheri^  of  each 
county  for  the  use  of  the  jury  upon  their  retirement  for  delib- 
eration, with  suitable  furniture,  fuel,  lights  and  stationery, 
unless  the  same  have  been  already  furnished  by  the  county ; 
the  court  may  order  the  sheriff  to  do  so,  and  the  expenses  in- 
curred by  him  in  carrying  the  order  into  effect,  when  certified 
by  the  court,  shall  be  a  county  charge. 

Sec  891.  While  the  jury  are  kept  together,  either  during 
the  progress  of  the  trial  or  afler  their  retirement  for  delibera- 
tion, they  shall  be  provided  by  the  sheriff,  at  the  expense  of 
the  county,  with  suitable  and  sufficient  food  and  lodgmg. 

Sec  892,  Upon  retiring  for  deliberation,  the  iury  may  take 
with  them  all  papers  (except  depositions)  which  have  been  re- 
ceived as  evidence  in  the  case,  or  copies  of  such  parts  of  public 
records  or  private  documents  eiven  m  evidence  as  ought  not, 
in  the  opinion  of  the  court,  to  be  taken  from  the  person  having 
them  in  possession,  and  also  the  instructions  of  the  court 

Sec  893.    The  jury  may  also  take  with  them  notes  of  tbo 
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testimony  or  other  proceedings  on  the  trial,  taken  by  them- 
selves, or  any  of  them,  but  none  taken  by  any  other  person. 

Sec.  394.  After  the  jury  have  retired  for  deliberation,  if 
there  be  any  disagreement  between  them  as  to  any  part  of  the 
testimony,  or  if  they  desire  to  be  informed  on  any  point  of 
law  arising  in  the  cause,  they  must  require  the  officer  to  con- 
duct them  into  court.  Upon  their  being  brought  into  court, 
the  information  required  shall  be  given  in  the  presence  of,  or 
after  notice  to  the  district  attorney,  and  the  defendant  or  his 
counsel. 

Sec  395.  If,  after  the  retirement  of  the  jury,  one  of  them 
be  taken  so  sick  as  to  prevent  the  continuance  of  his  duty,  or 
any  other  accident  or  cause  occur  to  prevent  their  being  kept 
for  deliberation,  the  jury  may  be  discharged. 

Sec.  896.  Except  as  provided  in  the  last  section,  the  jury 
shall  not  be  discharged  after  the  cause  is  submitted  to  them, 
until  they  have  agreed  upon  their  verdict  and  rendered  it  in 
open  court,  unless  by  the  consent  of  both  parties  entered  upon 
the  minutes,  or  unless,  at  the  expiration  of  such  time  as  the 
court  shall  deem  proper,  it  satisfactorily  appears  that  there  is 
no  reasonable  prooability  that  the  jury  can  agree. 

Sec.  397.  In  all  cases  where  a  jury  are  discharged  or  pre- 
vented from  giving  a  verdict  by  reason  of  an  accident  or  other 
cause,  except  where  the  defendant  is  discharged  from  the  in- 
dictment duriuff  the  progress  of  the  trial  or  after  the  cause  is 
submitted  to  them,  the  cause  may  be  again  tried  at  the  same 
or  another  term. 

Sec  398.  While  the  jury  are  absent,  the  court  may  adjourn 
from  time  to  time,  as  to  other  business ;  but  it  shall  neverthe- 
less be  deemed  to  be  open  for  every  purpose  connected  with 
the  cause  submitted  to  the  jury,  until  a  verdict  be  rendered  or 
the  jury  discharged. 

Sec  399.  A  final  adjournment  of  the  court  discharges  the 
jury. 

Sec  400.  When  two  or  more  counties  are  joined  for  judicial 
purposes,  the  expenses  accruing  from  the  trial  of  cases  shall 
be  assigned  to  the  county  in  which  the  oftence  was  committed, 
for  which  trial  was  had. 

Sec  401.  When  the  jury  have  agreed  upon  their  verdict, 
they  must  be  conducted  into  court  by  the  officer  having  them 
in  charge.  Their  names  must  then  be  called,  and  if  all  do 
not  appear,  the  rest  shall  be  discharged,  without  eiving  a  ver- 
dict. In  such  a  case,  the  cause  may  be  again  tried  at  the  same 
or  another  term. 

Sec  402.    If  the  indictment  be  for  a  felony,  the  defendant 
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must,  before  the  verdict,  appear  in  person.  If  it  be  for  A 
iniedemeanor,  the  verdict  may  be  rendered  in  his  absence. 

Sec.  403.  If  the  jury  appear,  they  shall  be  asked  by  the 
court  or  the  clerk  whether  they  have  agreed  upon  a  verdict ; 
and  if  the  foreman  answer  in  the  affirmative,  they  shall  on 
being  required,  declare  the  same. 

Sec.  404.  The  jury  may  either  render  a  general  verdict,  or 
when  they  are  in  aoubt  of  the  legal  eftect  ot  the  facts  proved, 
they  may,  except  upon  an  indictment  for  libel,  find  a  special 
verdict 

Sec  405.  A  general  verdict,  upon  a  plea  of  not  guilty,  is 
either  "ffuilty''  or  "not  guilty,''  which  imports  a  conviction  or 
acquittal  on  every  material  allegation  in  the  indictment. 
Upon  a  plea  of  a  former  conviction  or  acquital  of  the  same 
oftence,  it  is  either  "for  the  people,"  or  "for  the  defendant." 

Sec.  406.  A  special  verdict  is  that  by  which  the  jury  find 
the  facts  only,  leaving  the  judgment  to  the  court.  It  must 
present  the  conclusions  of  fact,  as  established  by  evidence,  and 
not  the  evidence  to  prove  them :  and  these  conclusions  of  fact 
must  be  so  presented  as  that  nothing  remains  to  the  court  but 
to  draw  conclusions  of  law  upon  them. 

Sec  407.  The  special  verdict  must  be  reduced  to  writing 
by  the  jury,  or  in  their  presence  entered  upon  the  minutes  of 
the  court,  read  to  the  jury  and  agreed  to  by  them  before  they 
are  discharged. 

Sec  408.  The  special  verdict  need  not  be  in  any  particular 
form,  but  shall  be  sufficient  if  it  present  intelligibly  the  facts 
found  by  the  jury. 

Sec  409.  The  court  shall  give  judgment  upon  the  special 
verdict,  as  follows ;  First.  It  the  plea  be  not  guilty,  and  the 
facts  prov^  the  defendant  guilty  of  the  oftence  charged  in  the 
indictment,  or  of  any  other  oftence  of  which  he  could  be  con- 
victed, as  provided  in  section  four  hundred  and  eleven,  undei: 
that  indictment,  judgment  shall  be  given  accordingly ;  but  if 
the  facts  found  do  not  prove  the  defendant  guilty  of  the  offence 
charged,  or  of  any  oflfence  of  which  he  could  be  so  convicted 
under  the  indictment,  judgment  of  acquital  shall  be  given. 
Second.  If  the  plea  be  afonner  conviction  or  acquital  of  the 
same  offence,  the  court  shall  give  judgment  of  acquital  or  con- 
viction, according  as  the  facts  prove  or  fail  to  prove  the  former 
conviction  or  acquital. 

Sec  410.  If  the  jury  do  not,  in  a  special  verdict,  pronounce 
affirmatively  or  negatively  on  the  facts  necessary  to  enable  the 
court  to  give  judgment,  or  if  they  find  the  evidence  of  facts 
merely,  and  not  the  conclusions  of  facts  from  the  evidence  as 
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established  to  ther  satisfaction,  the  coart  shall  order  a  new 
trial. 

Sec.  411.  In  all  cases  the  defendant  maybe  found  guilty  of 
any  offence,  the  commission  of  which  is  necessarily  included 
in  that  with  which  he  is  charged  in  the  indictment,  or  may  be 
found  guilty  of  an  attempt  to  commit  the  offence  charged. 

Sec  412.  On  an  indictment  against  several,  if  the  jury 
cannot  agree  upon  a  verdict  as  to  all,  they  may  render  a  ver- 
dict as  to  those  in  regard  to  whom  they  do  agree,  on  which  a 
judgment  shall  be  entered  accordingly;  and  the  case  as  to  the 
rest  may  be  tried  by  another  jury. 

.  Sec.  418.  When  there  is  a  verdict  of  conviction,  in  which 
it  appears  to  the  court  that  the  jury  have  mistaken  the  law, 
the  court  may  exjjlain  the  reason  for  that  opinion,  and  direct 
the  jury  to  reconsider  their  verdict,  and  if,  after  such  reconsid- 
eration they  return  the  same  verdict,  it  must  be  entered;  but 
when  there  is  a  verdict  of  acquital,  the  court  cannot  require 
the  jury  to  reconsider  it. 

Sec  414.    If  the  jury  render  a  verdict  which  is  neither  a 

feneral  nor  a  special  verdict,  as  defined  in  sections  four  hun- 
red  and  five  and  four  hundred  and  six,  the  court  may  direct 
them  to  reconsider  it,  and  it  shall  not  be  recorded  until  it  be 
rendered  in  some  form  from  which  it  can  be  clearly  understood 
what  is  the  intent  of  the  jurj^,  whether  to  render  a  general 
verdict,  or  to  find  the  facts  specially,  and  to  leave  the  judgment 
to  the  court. 

Sec  415.  If  the  jury  persist  in  finding  an  informal  verdict 
from  which,  however,  it  can  be  clearly  understood  that  their 
intention  is  to  find  in  favor  of  the  defendant  upon  the  issue,  it 
shall  be  entered  in  the  terms  in  which  it  is  found,  and  the 
court  shall  give  judgment  of  acquital.  But  no  judgment  of 
conviction  can  be  given  unless  the  jury  find  expressly  against 
the  defendant  upon  the  issue,  or  judgment  be  given  against 
him  on  a  special  verdict. 

Sec  416.  When  a  verdict  is  rendered,  and  before  it  is  re- 
corded, the  jury  may  be  polled,  on  the  requirement  of  either 
partv,  in  which  case  they  shall  be  severally  asked  whether  it 
DC  their  verdict,  and  if  any  one  answer  in  the  negative,  the 
jury  shall  be  sent  out  for  further  deliberation. 

Sec  417.  When  the  verdict  is  given,  and  is  such  as  the 
court  may  receive,  the  clerk  must  immediately  record  it  in  fall 
on  the  minutes,  and  must  read  it  to  the  jury  and  inquire  of 
them  whether  it  be  their  verdict.  If  any  iuror  disagree,  the 
fact  must  be  entered  in  the  minutes,  and  the  jury  again  sent 
out :  but  if  no  disagreement  be  expressed,  the  verdict  is 
complete,  and  the  jury  must  be  discharged  from  the  case. 
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8bo,  418.  If  judgment  of  acquittal  be  given  on  a  general 
verdict,  and  the  defendant  be  not  detained  tor  any  other  legal 
cause,  he  must  be  discharged  as  soon  as  the  verdict  is  given, 
except  that  where  the  acquittal  is  for  a  variance  between  the 
proof  and  the  indictment  which  may  be  obviated  by  a  new 
indictment,  the  court  may  order  his  detention,  to  the  end  that 
a  new  indictment  may  be  preferred  in  the  same  manner  and, 
with  like  eftect,  as  provided  in  sections  three  hundred  and 
seventy-three  and  three  hundred  and  seventy-four. 

Sec.  419.  K  a  general  verdict  be  rendered  against  the  de- 
fendant, or  a  special  verdict  be  given,  he  must  be  remanded  if 
in  custody,  or  if  on  bail,  he  may  be  committed  to  the  proper 
officers  of.  the  county,  to  await  the  judgment  of  the  court  upon 
the  verdict.  If  so  committed,  his  bail  shall  be  exonerated,  or 
if  money  be  deposited  instead  of  bail,  it  shall  be  rounded  to 
the  defendant. 


VII— PROCEEDINGS    AFTER    TRIAL    AND    BEFORE 
JUDGMENT. 

Bbc.  420.  Bill  of  exceptions  by  defendant. 

ill.  Same  on  behalf  of  people,  when  and  how  settled. 

423.  What  to  contain,  when  to  be  filed. 

425.  Written  charges  to  form  part  of  record. 

426.  New  trial,  elTect  of,  when  may  be  granted. 

428.  When  application  for,  to  be  made. 

429.  Motion  in  arrest  of  Jadgment,  on  what  founded. 

430.  Judgment  arrested,  when  motion  made. 

432.    Effect  of  allowing  motion,  proceedings  after  judgment  has  been  arrested. 

6]^.  420.  On  the  trial  of  an  indictment,  exceptions  may 
be  t&en  by  the  defendant  to  a  decision  of  the  court  as  to  a 
matter  of  law,  in  any  of  the  following  cases :  First  In  dis- 
allowing a  challenge  to  the  panel  of  the  jury,  or  to  an  individual 
jaror,  tor  implied  bias,  second.  In  admitting  or  rejecting 
witnesses  or  testimony,  or  in  charging  the  triers  of  a  challenge 
to  a  juror  for  actual  bias.  Third.  In  admitting  or  rejecting 
witnesses  or  testimony,  or  in  deciding  any  question  of  law,  not 
a  matter  of  discretion,  or  in  charging  or  instructing  the  jury 
upon  the  law  on  the  trial  of  the  issue. 

Sec.  421.  The  exceptions  may  be  taken  by  the  district  at- 
torney, or  other  counsel  for  the  people,  to  a  decision  of  the 
court  upon  a  matter  of  law,  in  any  of  the  cases,  specified  in 
the  third  subdivision  of  the  preceding  section. 

19 
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Sec.  422.  A  bill  containing  the  exceptions  must  be  settled 
and  signed  by  the  judge,  and  filed  with  the  clerk  within  ten 
days  after  the  trial  of  the  cause,  unless  fiirtber  time  be  granted 
by  said  judge  or  by  a  judge  of  the  supreme  court. 

Sec.  423.  The  bill  of  exceptions  shall  contain  so  much  of 
the  evidence  only  as  is  necessary  to  present  the  question  of  law 
upon  which  the  exceptions  were  taKen  ;  and  the  judge  shall^ 
upon  the  settlement  of  the  bill,  whether  agreed  to  by  the  par- 
ties or  not,  strike  out  evidence  and  other  matters  not  material 
to  the  questions  to  be  raised. 

Sbc.  424.  The  bill  of  exceptions  must  be  filed  Tvith  the 
clerk  of  the  court  as  soon  as  it  is  sipied  bv  the  judge. 

Sec  425.  When  any  written  charge  nas  been  presented 
and  given,  or  retused,  the  question  or  questions  presented  in 
such  charge  need  not  be  excepted  to  nor  embodied  in  a  bill  of 
exceptions ;  but  the  written  charge  itself,  with  the  indorsement 
showing  the  action  of  the  court,  shall  form  part  of  the  record, 
and  any  error  in  the  decision  of  the  court  thereon  may  be 
taken  advantage  of  on  appeal,  in  like  manner  as  if  presented 
in  a  bill  of  exceptions. 

Sec.  426.  A  new  trial  is  a  re-examination  of  the  issue,  m 
the  same  court,  before  another  jury,  after  a  verdict  has  been 
given.  It  places  the  parties  in  the  same  condition  as  if  no 
trial  had  been  had.  All  the  testimony  must  be  produced  anew, 
and  the  former  verdict  cannot  be  used  or  referred  to  either  in 
evidence  or  in  argument. 

Sec.  427.  The  court  in  which  a  new  trial  is  had  upon  the 
issue  of  fact  has  power  to  ffrant  a  new  trial,  where  a  verdict 
has  been  rendered  against  the  defendant,  upon  his  application, 
in  the  following  cases  only :  First.  When  the  trial  has  been 
had  in  his  absence,  if  the  indictment  be  for  felony.  Second. 
When  the  jury  has  received  any  evidence  out  of  court,  other 
than  that  resulting  from  a  view  as  provided  in  section  three 
hundred  and  seventy-six.  Third.  When  the  jury  has*sep- 
arted  without  leave  of  the  court,  after  retiring  to  deliberate 
upon  their  verdict,  or  been  guilty  of  any  misconduct  tending 
to  prevent  a  fair  and  just  consideration  of  the  case.  Fourth. 
When  the  verdict  has  been  decided  by  lot,  or  by  any  means 
other  than  a  fair  repression  of  opinion  on  the  part  of  all  the 
jurors.  Fifth.  When  the  court  has  misdirected  the  jury  in 
a  matter  of  law.  Sixth.  When  the  verdict  is  contrary  to  law 
or  evidence.  But  no  more  than  two  new  trials  shall  be  granted 
for  this  cause  alone. 

Sec  428.  The  application  for  a  new  trial  must  be  made 
before  the  judgment  is  entered  in  the  cause. 

Sec  429.    A  motion  in  arrest  of  judgment  is  an  application 
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on  the  part  of  the  defendant  that  no  judgment  he  rendered  on 
a  plea  or  verdict  of  gnilty,  or  a  vert^ct  against  the  defendant, 
on  a  plert  of  a  former  conviction  or  acquittal.  It  maj^  be 
founded  on  any  of  the  defects  in  the  indictment  mentioned  in 
section  two  hundred  and  eighty-five. 

Sec.  480.  The  court  may  also,  on  its  own  view  of  any  of 
these  defects,  arrest  the  judgment  without  motion. 

Sec.  431.  The  motion  must  be  made  before  or  at  the  time 
when  the  defendant  is  called  for  judgment. 

Sec.  482.-  The  eiFect  of  allowing  a  motion  in  arrest  of  judg- 
ment is  to  place  the  defendant  in  the  same  situation  in  which 
he  was  before  the  indictment  was  found. 

Sec.  438.  If,  from  the  evidence  on  the  trial  there  is  reason- 
able ground  to  believe  the  defendant  guilty,  and  a  new  indict- 
ment can  be  framed  upon  which  he  may  be  convicted,  the 
court  may  order  him  to  be  recommitted  to  the  officers  of  the 

S roper  county,  or  admitted  to  bail  anew  to  answer  the  new  in- 
ictment.  If  the  evidence  show  him  guilty  ot  another  oftence, 
he  shall  be  committed  or  held  thereon,  and  in  neither  case 
shall  the  verdict  be  a  bar  to  another  prosecution  or  indictment. 
But  if  no  evidence  appear  sufficient  to  charge  him  with  any 
ofience,  he  shall,  if  in  custody,  be  discharged;  or,  if  admitted 
to  bail,  bis  bail  shall  be  exonerated ;  or,  if  money  have  been 
deposited  instead  of  bail,  it  shall  be  refunded  to  the  defendant, 
and  the  arrest  of  judgment  shall  operate  as  an  acquittal  of  the 
charge  upon  which  the  indictment  was  founded. 


VIIL-JUDGMENT  AND  EXECUTION. 

8x0.  434.  Time  for  pronouncing,  what  time  to  be  appointed. 

436.  Presence  of  defendant  when  necessary,  defendant  to  be  brought  into  court 

438.  Defendant  out  on  bail  fklling  to  appear,  bench  warrant. 

439.  Warrant  may  be  issoed  into  several  coontiea,  form  of. 
441.  How  served,  arrest  of  defendant. 

443.  Proceedings  when  defendant  appears. 

444.  Causes  against  jndgment,  rendftlon  of. 

446.  Judgment,  where  defendant  found  guilty  of  two  or  more  olfences. 

447.  Judgment  to  pay  fine  may  order  imprisonment. 

448.  Uen  of  such  Judgment 

449.  Entry  of  Judcpment,  reoord,  how  constituted. 

450.  Authority  for  execution. 

451.  Execution  on  judgment  for  fine. 

452.  On  judgment  for  improvement. 

453.  On  Judgment  of  death. 
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Sac.  45i.  Statement  to  be  transmitted  to  governor. 

455.  Goyeroor  may  require  opinion  of  supreme  court. 

456.  Suspension  of  judgment  of  death. 

457.  Inquiry  into  sanity  of  defendant. 

459.  Certificate  of  inquisition,  proceedings  on  such  inquiry. 

461.  Effect  of  finding. 

462.  Inquiry  into  pregnancy  of  female  convict. 

463.  Efl'ect  of  finding. 

465.  Proceedings  when  judgment  not  executed. 

466.  Death  penalty,  how  Inflicted. 

Sec.  484.  After  a  plea  or  verdict  of  guilty,  or  after  a  ver- 
dict against  the  defendant,  on  a  plea  of  a  former  conviction  or 
acquittal,  if  the  judgment  be  not  arrested  or  a  new  trial 
granted,  the  court  snail  appoint  a  time  for  pronouncing 
judgment. 

Sec.  435.  The  time  appointed  shall  be  at  least  two  days 
after  the  verdict,  if  the  court  intend  to  remain  in  session  so 
long;  or,  if  not,  as  remote  a  time  as  can  reasonably  be  allowed. 
But  in  no  case  shall  the  judgment  be  rendered  in  less  than  six 
hours  after  the  verdict 

Sec.  486.  For  the  purpose  of  judgment,  if  the  conviction 
be  for  a  felony,  the  defendant  must  be  personally  present ;  if 
it  be  for  misdemeanor,  judgment  may  be  pronounced  in  his 
absence. 

Sbc.  487.    "When  the  defendant  is  convicted  of  a  felony,  if 
he  be  in  custody,  the  court  mav  direct  the  officer  in  whose 
custody  he  is,  to  bring  him  before  it  for  judgment,  and  the 
,  officer  shall  do  so  accordingly. 

Sec  438.  If  the  defendant  have  been  discharged  on  bail, 
or  have  deposited  money  instead  thereof,  and  do  not  appear 
for  judgment  when  his  personal  appearance  is  necessary,  the 
court  in  addition  to  the  forfeiture  of  the  recognizance,  or  of 
the  money  deposited,  may  direct  the  clerk  to  issue  a  bench 
warrant  for  his  arrest. 

Sec.  439.  The  clerk,  on  the  application  of  the  district  at- 
torney, may,  accordingly,  at  any  time  after  the  order,  whether 
the  court  be  sitting  or  not,  issue  a  bench  warrant  into  one  or 
more  counties. 

Sec  ^0.     The  behch  warrant  shall  be  substantially  in  the 
following  form: 
County  of . 

The  people  of  the  United  States,  of  the  territory  of  Idaho, 
to  any  sherift,  constable,  marshal,  or  policeman  in  this  terri- 
tory :    A.  B!,   having  been  on  the day  of ,   A.  D., 

18—,  duly  convicted  in  the  district  court  of  the  district  of , 

of  the  crime  of  (designating  it  generally),  you  are  therefore 
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commandod  forthwith  to  arrest  the  above  named  A.  B.,  and 
bripg  him  before  that  court  for  judgment,  or  if  the  court  have 
adjourned  for  the  term,  that  you  deliver  him  into  the  custody 
of  the  sherift'of  the  county  of . 

Given  under  my  hand,  with  the  seal  of  said  court  affixed, 

this  the day  of y  A.  D.,  18 — .    By  order  of  the  court. 

[Seal.]  E.  F.,  Clerk. 

8bc.  441.    The  bench  warrant  may  be  served  in  any  county, 
in  the  same  manner  as  a  warrant  of  arrest,  except  that  when 
served  in  another  county,  it  need  not  be  endorsea  by  a  magis-  • 
irate  of  that  county. 

Sbo.  442.  Whether  the  bench  warrant  be  served  in  the 
county  in  which  it  was  issued,  or  in  another  county,  the  offi- 
cer shall  arrest  the  defendant,  and  bring  him  before  the  court, 
or  commit  him  to  the  officer  mentioned  in  the  warrant,  ac- 
cording to  the  command  thereof. 

Sec  448.  When  the  defendant  appears  for  judgment  he 
shall  be  informed  by  the  court,  or  by  the  clerk  under  its  direc- 
tion, of  the  nature  of  the  indictment,  and  of  his  plea,  and  the 
verdict,  if  any  there  are,  and  shall  be  asked  whether  he  have 
any  legal  cause  to  show  why  judgment  should  not  be  pro- 
nounced againt  him. 

Sec.  444.  He  may  show  for  cause  against  the  judgment: 
First  That  he  is  insane ;  and  if,  in  the  opinion  of  the  court, 
there  be  reasonable  grounds  for  believing  him  to  be  insane, 
the  question  of  his  insanity  shall  be  tried,  as  provided  in  sec- 
tions five  hundred  and  seventy-one,  to  five  hundred  and  sev- 
enly-four,  both  inclusive.  If,  upon  the  trial  of  that  question, 
the  jury  find  that  he  is  of  sound  mind,  judgment  shall  be  pro- 
nounced ;  but,  if  they  find  him  insane,  he  shall  be  committed 
to  the  custody  of  some  proper  and  suitable  person,  until  he  be- 
come sane,  and  when  notice  is  given  of  that  fact,  as  provided 
in  section  five  hundred  and  seventy-eight,  he  shall  be  brought 
before  the  court  for  judgment.  Second.  That  he  has  good 
cause  to  offer,  either  in  arrest  of  Judgment,  or  for  a  new  trial ; 
in  which  case,'  the  court  may,  in  its  discretion,  order  the  judg- 
ment to  be  deferred,  and  proceed  to  decide  upon  the  motion 
in  arrest  of  judgement,  or  for  a  new  triat.  * 

8eo.  445.  If  no  sufficient  cause  be  alleged,  or  appear  to 
the  court  why  judgment  should  not  be  pronounced,  it  shall 
thereupon  be  rendered. 

Sec.  446.  If  the  defendant  have  been  convicted  of  two  or 
more  ofiences  before  judgment  on  either,  the  judgment  may 
be  that  the  imprisonment  upon  any  one  mav  commence  at  the 
expiration  of  the  imprisonment  upon  any  other  of  the  offences. 

Sec  447.    A  judgment  that  the  defendant  pay  a  fine,  may 
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filso  direct  that  he  be  imprisoned  until  the  fine  be  satisfied, 
specifying  the  extent  of  the  impriBonment,  which  shall  no  1 
exceed  one  day  for  eveiy  two  dollars  of  the  fine,  or  in  tba  1 
proportion. 

Sec.  448.  A  judgment  that  the  defendant  shall  pay  a  fine, 
shall  constitute  a  lien  in  like  manner  as  a  judgment  for  money 
rendered  in  a  civil  action. 

Sec.  449.  When  judgment  upon  a  conviction  is  rendered, 
the  clerk  shall  enter  the  same  in  the  minutes,  stating  briefly 
•  the  offence  for  which  the  conviction  has  been  had,  and  shall, 
within  five  days,  annex  together  and  file  the  following  papers^ 
which  shall  conettitute  the  record  of  the  action :  First  A  copy 
of  the  minutes  of  any  ejiallenge  which  may  have  been  inter- 
posed b^  the  defendant  to  the  panel  of  the  grand  jury,  or  to 
any  individual  grand  juror,  and  the  proceedings  thereon. 
Second.  The  indictment,  and  a  copy  of  the  minutes  of  the 
plea  of,  or  demurrer.  Third.  A  copy  of  the  minutes  of  any 
challenge  which  may  have  interposed  to  the  panel  of  the  trial 
jury,  or  to  an  individual  juror,  and  the  proceedings  theron« 
Fourth.  A  copy  of  the  minutes  of  the  trial.  Fifth.  A  copy 
of  the  minutes  of  the  judgment  Sixth.  The  bill  of  excep- 
tions, if  th^re  be  one.  Seventh.  The  written  charges  asked 
of  the  court,  if  there  be  any. 

Sec.  460.  When  a  judgment  has  been  pronounced,  a  cer- 
tified copy  of  the  entry  thereof  in  the  minutes  shall  be  forth- 
with furnished  to  the  officer  whose  duty  it  is  to  execute  the 
Jud^ent,  and  no  other  warrant  or  authority  is  necessary  to 
justify  or  reqaire  the  execution  thereof,  except  when  judg^ 
ment  of  death  is  rendered. 

Sfic.  451.  If  the  judgment  be  for  a  fine  alone,  execution 
may  be  issued  thereon  as  on  a  judgment  in  a  civil  action. 

Sec.  452.  If  the  judgment  be  imprisonment,  or  a  fine  and 
imprisonment  until  it  be  satisfied,  the  defendant  shall  forth- 
with be  committed  to  the  custody  of  the  proper  officer  and  by 
him  detained  until  the  judgment  be  compliea  with. 

Sec.  453.  When  judgment  of  death  ia  rendered,  a  wanant, 
signed  by  the  iudge  ana  attested  by  the  clerk,  under  the  seal 
of  the^conrt,  shall  b^  drawn  and  delivered  to  the  sheriff;  it 
shall  state  the  conviction  and  judgment,  and  appoint  a  day  on 
which  the  judgment  shall  be  executed,  which  shall  not  be 
more  than  sixty  days  from  the  time  of  the  Judgment 

Sec.  454.  The  judee  of  the  court  at  which  a  conviction  re- 
quiring judgment  of  death  shall  have  been  had,  shall  imme- 
diately after  the  conviction  transmit  to  the  governor,  by  mail 
or  otherwise,  a  statement  of  the  conviction  and  judgment,  and 
of  the  testimony  given  at  the  trial. 
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Sic.  455.  The  governor  may  tberenpon  require  {he  opinion 
of  the  justices  of  ^e  supreme  court  and  the  attorney-general, 
or  any  of  them,  upon  the  statement  so  furnished. 

Sbc.  456.  No  judge,  court  or  officer  other  than  the  gover- 
nor, can  suspend  the  execution  of  a  judgment  of  death,  ex- 
cept the  shenfi^  as  provided  in  the  seven  succeeding  sections, 
unless  an  appeal  be  taken.  When  an  appeal  has  been  taken 
from  a  judgment  of  death,  the  appellate  court,  and  any  judge 
thereof  in  vacation,  may  suspend  the  execution  until  the  ap- 
peal is  heard  and  determined. 

Sbc.  467.  If,  after  judgment  of  death,  there  be  good  reason 
to  suppose  that  the  defendant  has  become  insane,  the  sheriff 
of  the  county,  with  the  concurrence  of  the  judge  of  the  court 
by  vrhich  the  jud^ent  was  rendered,  may  summon  a  jurv  of 
twelve  persons  to  inquire  into  the  supposea  insanity,  and  shall 
give  immediate  notice  thereof  to  the  district  attorney. 

Sec.  458.  The  district  attorney  shall  attend  the  inquitision, 
and  may  produce  witnesses  before  the  jury — ^for  which  purpose 
he  may  issue  process  in  the  same  manner  as  for  witnesses  to 
attend  before  the  grand  jury ;  and  disobedience  thereto  may 
be  punished  in  like  manner  as  disobedience  to  process  issued 
by  that  court. 

Sec.  459.  A  certificate  of  the  inquisition  shall  be  signed 
by  the  jurors  and  the  sheriif,  and  filed  with  the  clerk  of  the 
court  in  which  the  conviction  was  had. 

Sec  460.  K  it  be  found  by  the  inquisition  that  the  defend- 
ant is  sane,  the  sherifi:'  shall  execute  the  judgment ;  but  if  it 
be  found  that  he  is  insane,  the  sheriff  shall  suspend  the  exe- 
cution of  the  judgment  until  he  receive  a  warrant  from  the 
governor  or  from  tne  judge  of  the  court  by  which  the  judg 
ment  was  rendered,  directing  the  execution  of  the  judgment 

Sec.  461.  If  the  incjuisition  find  that  the  defendant  is  in- 
sane, the  sheriff  shall  immediately  transmit  the  same  to  the 
governor,  who  may,  when  the  defendant  becomes  sane,  issue 
a  warrant  appointing  a  day  for  the  execution  of  the  jud^ent. 

Sec.  462.  If  there  be  good  reason  to  suppose  that  a  &male, 
against  whom  a  judgment  of  death  is  rendered,  is  pregnant, 
tlie  sheriff  of  the  countv,  with. the  concurrence  of  tile  judge 
of  the  court  hj  which  the  judgment  was  rendered,  may  sum- 
mon a  jury  of  three  physicians  to  inquire  into  the  supposed 
Sregnancy.  Immediate  notice  thereof  shall  be  given  to  the 
istrict  attorney ;  and  the  provisions  of  sections  four  hundred 
and  fifty-ei^ht  and  four  hundred  and  fifty-nine  shall  govern , 
the  proceedings  upon  the  inquisition. 

Sec.  468.  If  it  be  found  by  the  inquisition  that  such  female 
is  notipregnant,  the  sheriff  shall  execute  the  judgment ;  if  it 
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be  found  that  she  is  pregnant,  the  sherifi  shall  suspend  the 
execution  of  the  judgment,  and  transmit  the  inquisition  to  the 
governor. 

Sec.  464.  When  the  governor  is  satisfied  that  such  female 
is  no  longer  pregnant,  he  may  issue  his  warrant  appointing  a 
day  for  the  execution  of  the  judgment. 

Sec.  465.  If,  for  any  reason  a  judgment  of  death  shall  not 
have  been  executed,  and  the  same  remain  in  force,  the  court 
in  which  the  conviction  was  had,  on  the  application  of  the 
.district  attorney,  shall  order  the  defendant  to  be  brought 
before  it,  or  if  he  be  at  lai'ge,  a  warrant  for  his  apprehension 
may  be  issued. 

Sec  466.  Upon  the  defendant  being  brought  before  the 
court,  it  shall  inquire  into  the  facts ;  and  if  no  legal  reason  exists 
against  the  execution  of  the  judgment,  shall  make  an  order  to 
the  sheriff  of  the  proper  county  to  execute  the  judgment  at 
the  time  specified  therein,  and  the  sheriff  shall  execute  the 
judgment  accordingly. 

Sec.  467.  The  punishment  of  death  shall  be  inflicted  by 
hangiug  the  defendant  by  the  neck  until  he  be  dead. 


IX.— APPEAL. 

Sec.  468.  To  and  ftron  wbat  coartB. 

469.  On  questions  of  law  alone. 

470.  Parties  on,  designated,  what  may  be  reviewed. 
472.  Time,  how  taken,  when  deemed  perfect. 

477.  Effect  of  appeal,  oopy  of  record  transmitted  to  supreme  court. 

480.  Dismissing  appeal. 

482.  Argument  of,  appellate  court. 

480.  Technical  error  not  to  affbct. 

487.  Extent  of  judgment. 

488.  New  trial,  when  had,  proceedings  on  reversal  of  Judgment. 

490.  Ob  aArmance  of. 

491.  Entry  of  jndgmefit  and  copy. 

402.   Papers  to  romala  in  appellate  conrt. 

49S.    All  Author  proceedings  to  bo  had  in  court  below. 

Sec.  468.  The  party  aggrieved  in  a  criminal  action,  whether 
the  party  be  the  people  or  the  defendant,  may  appeal  as  fol- 
lows :  First.  To  the  district  court  of  the  county,  from  a  final 
judgment  of  a  iustice's  court.  Second.  To  the  supreme 
court,  from  a  final  judgment  of  the  district  court,  in  all  criminal 
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cases.  Also,  from  an  order  of  the  district  court  allowiug  a 
demurrer  ffranting  or  refusing  a  new  trial. 

Sbc.  469.  Tlie  appeal  to  tne  supreme  court  from  the  district 
court  can  be  taken  on  questions  of  law  alone. 

Sec.  470.  The  party  appealing  shall  be  known  as  the 
appellant,  and  the  adverse  party  as  the  respondent. 

Sec  471.  Upon  the  appeal,  any  decision  of  the  court  in  an 
intermediate  oraer  or  proceeding,  forming  a  part  of  the  record, 
may  be  reviewed. 

Sbc.  472.  An  appeal  must  be  taken  within  six  months  after 
the  judgment  was  rendered. 

Sec  473.    An  appeal  may  be  taken  by  tlie  semce  of  a 

notice  in  writing  on  the  clerk:  of  the  court  m  which  the  action 

^as  tried,  stating  that  the  appellant  appeals  from  the  judgment. 

Sec.  474.  If  the  appeal  be  taken  by  the  defendant,  a  similar 
notice  must  be  served  on  the  district  attorney. 

Sec.  475.  If  it  be  taken  by  the  people,  a  similar  notice 
must  be  served  upon  the  defendant,  if  he  be  a  resident  of  the 
county ;  if  not,  on  the  counsel  (if  any)  who  appear  for  him  on 
the  trial,  if  he  be  living  within  the  county.  If  such  service, 
after  due  dilligence,  cannot  be  made,  the  appellate  court,  upon 
proof  thereof,  shall  make  an  order  for  the  publication  of  the 
notice  in  some  newspaper,  and  for  such  time  as  it  may  deem 
proper. 

Sec  476.  At  the  expiration  of  the  time  appointed  for  the 
publication,  on  filing  an  affidavit  of  the  publication,  the  appeal 
shall  be  deemed  perfected. 

Sec  477.  An  appeal  taken  by  the  people  shall  in  no  case 
stay  or  affect  the  opei'ation  of  a  judgment  in  favor  of  the 
defendant. 

Sec  478.  ITo  appeal  from  a  judgment  of  conviction,  unless 
it  be  one  imposing  a  fine  only,  shall  stay  the  execution  of  the 
judgment;  but  the  defendant,  if  in  custody,  shall  remain  in 
custody,  to  abide  the  judgment  on  the  appeal,  unless  admitted 
to  bail,  as  prescribed  in  section  five  hundred  and  one. 

Sbc  479.  Upon  the  appeal  being  taken,  the  clerk  with 
whom  the  notice  of  appeal  is  filed  must,  within  ten  days  there- 
after, without  charge,  transmit  to  the  clerk  of  the  supreme 
court  a  copy  of  the  notice  of  appeal  and  of  the  record. 

Sbc  480.    J£  the  appeal  be  irregular  in  any  substantial 

S articular,  but  not  otherwise,  the  appellate  court  may,  on  any 
ay  in  term,  on  motion  of  the  respondent,  upon  five  days* 
notice,  with  copies  of  the  papers  upon  which  the  motion  is 
founded,  order  the  same  to  be  dismissed. 

Sec  481.  The  court  may  also,  upon  like  motion,  dismiss 
the  appeal,  if  the  return  be  not  made  as  provided  in  section 
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four  hundred  and  eeventy-nine,  unless  for  good  cause  it  enlarge 
the  time  for  that  purpose. 

Sec.  482.  All  appeals  in  criminal  cases  shall  be  tried  and 
determined  at  the  first  term  of  the  appellate  court  after  the 
record  is  filed,  or  as  soon  thereafter  as  the  same  can  be  heard. 

Sec  483.  Judment  of  affiraance  may  be  granted  without 
argument,  if  the  appellant  fail  to  appear;  but  judgment  of 
reversal  can  only  be  given  upon  argument,  though  the 
respondent  fail  to  appear. 

Sec.  484.    Upon  the  argument  of  the  appeal,  if  the  offence  " 
be  pcnishable  with  death,  two  counsel  shall  be  heard  on  each 
side,  if  they  desire  it ;  in  any  other  case  the  court  may,  in  its 
discretion,  restrict  the  argument  to  one  counsel  on  each  side.^ 

Sec.  486.  The  defendant  need  not  appear  in  the  appellate^ 
court. 

Sec.  486.  After  hearing  the  appeal,  the  court  shall  give 
judgment  without  regard  to  technical  error  or  defect,  which 
do  not  affect  the  substantial  rights  of  the  parties. 

Sec  487.  The  appellate  court  may  reverse,  affirm  or  modify 
the  judgment  appealed  from,  and  may,  if  necessary  or  proper, 
order  a  new  trial. 

Sec  488.  When  a  new  trial  is  ordered,  it  must  be  directed 
to  be  had  in  the  court  of  the  district  from  which  the  appeal 
was  taken. 

Sec  489.  If  a  judgment  against  the  defendant  be  reversed 
without  ordering  a  new  trial,  the  appellate  court  shall  direct, 
if  he  be  iu  custody,  that  he  be  discharged  therefrom,  or  if  he 
be  admitted  to  bail,  that  his  bail  be  exonerated,  or  if  money  be 
deposited  instead  of  bail,  that  it  be  refdnded  to  the  defendant. 

BBC  490.  On  a  judgment  of  affirmance  against  the  defend- 
ant, the  original  judgment  shall  be  carried  into  execution,  as 
the  appellate  court  shall  direct. 

Sec  491.  When  the  judgment  of  the  appellate  court  is 
given,  it  shall  be  entered  in  the  minutes,  and  a  certified  copy 
of  the  entry  shall  be  forthwith  remitted  to  the  clerk  of  the  court 
from  which  the  appeal  was  taken. 

Sec  492.  The  papers  returned  to  the  apjjellate  court  shall 
there  remain  of  recoi*d,  and  shall  not  be  remitted  to  the  court 
below. 

Sec  498.  After  the  certificate  of  judgment  has  been  remit- 
ted, as  provided  in  section  four  hundred  and  ninety-on«,  the 
appellate  court  shall  have  no  further  jurisdiction  of  the  appeal, 
or  of  the  proceedings  thereon,  and  all  orders  which  may  be 
necessary  to  carry  the  judgment  into  effect,  shall  be  made  by 
the  court  to  which  the  certificate  is  remitted. 
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X.— BAIL. 

Bko.  494.  BaO  defined,  taking,  adndsalon  to. 

497.  When  not  admitted  to,  Indiscretion,  notice  necessary. 

499.  After  conviction,  when  allowed,  before  conviction. 

601.  Ob  appeal,  held  to  answer,  who  may  admit  to. 

603.  How  pat  in,  recognizance,  form  of. 

604.  Qnaliflcation  of,  Justification  of. 

607.  On  indictment  before  conviction. 

608.  When  delivered  hito  custody  to  be  held  by  sheriff. 

610.  Bail,  how  put  in,  recogniianee,  form  of. 

611.  QaaliilcatioBB  and  Justfflcations  of. 

612.  Bail  on  appeal,  order  for,  notice  of  application  for. 
614.  Qualifloation  and  recognisance. 

616.  Deposit  in  lieu  of  bail,  in  exoneration  of.    ^ 

617.  How  deposit  applied. 

618.  How  bail  may  surrender  defendant  and  be  exonerated. 
620.  Bail  may  arrest  defendant,  surrender  after  deposit. 
632.  When  recognizance  or  deposit  forfielted. 

623.  Discharge  of  forfeiture,  aetlon  on  reeognizanoe. 

625.  Payment  of  deposit  to  county  treasurer. 

626.  When  defendant  may  be  recommitted  after  bail. 

627.  Order  for  recommitment,  what  to  contain. 

628.  Arrest  on  such  order,  amount  of  bail  to  be  specified. 

631.  Who  may  take  bail  in  such  cases. 

632.  Form  of  recognisance  on  complaint,  qualifications  of  bafl. 

Sbc.  494.  Adniissiou  to  bail  is  the  order  of  a  competent 
court  or  magistrate  that  the  defendant  be  discharged  from 
actual  custo^  upon  giving  bail. 

Sec.  495.  The  taking  of  bail  consists  in  the  acceptance  by  a 
competent  court  or  magistrate,  of  the  recognizance  of  suffi- 
cieut  bail  for  the  appearance  of  the  defendant,  according  to 
the  tenns  of  the  recognizance,  or  that  the  bail  will  pay  to  the 
people  of  the  United  States  of  the  territory  of  Idaho,  a  specified 
sum. 

Sec  496.  A  person  charged  with  an  offence  may  be 
admitted  to  bail  before  conviction,  as  follows :  First.  As  a 
matter  of  discretion  in  all  cases  where  the  punishment  is  death. 
Second.    As  a  matter  of  right  in  all  other  cases. 

Sbc  497.  Ko  person  shall  be  admitted  to  bail  where  he  is 
charged  with  an  offence  punishable  with  deslth,  when  the  proof 
is  evident  or  the  presumption  great. 

Sec  498.  When  the  admission  to  bail  is  a  matter  of  discr^ 
tion,  the  court  or  officer  by  whom  it  may  be  ordered,  shall 
require  such  notice  of  the  application  therefor  as  he  may  deem 
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reasonable  to  be  given  to  the  district  attorney  of  the  county 
where  the  examination  is  had. 

Sec.  499.  After  conviction  of  an  oftence  not  punishable 
with  death,  a  defendant  who  has  appealed  may  be  admitted  to 
bail :  First.  As  a  matter  of  right,  where  the  appeal  is  from 
a  judgment  imposing  a  fine  only.  Second.  As  a  matter  of 
discretion  in  all  other  cases. 

Sec.  500.  Before  conviction  a  defendant  may  be  admitted 
to  bail :  First.  For  his  appearance  before  a  magistrate,  on 
the  examination  of  the  charge,  before  being  held  to  answer. 
Second.  To  appear  at  the  court  to  which  the  magistrate  is 
required,  by  section  one  hundred  and  seventy-two,  to  return 
the  depositions  and  statement  upon  the  defendant  being  held 
to  answer  after  the  examination.  Third.  After  indictment, 
either  before  the  bench  warrant  is  issued  for  his  arrest,  or  upon 
an  order  of  the  court  committing  or  enlarging  the  amount  of 
bail,  or  upon  his  being  surrendered  by  his  bail  to  answer  the 
indictment  in  the  court  in  which  it  is  found,  or  to  which  it 
may  be  sent  or  removed  for  trial. 

Sec.  501.  After  conviction  and  upon  an  appeal,  the  de- 
fendant may  be  admitted  to  bail  as  follows  :  First.  If  the 
appeal  be  from  a  judgment  imposing  a  fine  only,  on  the 
recognizance  of  bail  that  he  will  pay  the  same,  or  such  part 
of  it  as  the  appellate  court  may  direct,  if  the  judgment  be 
affirmed  or  modified,  or  the  appeal  dismissed.  Second.  If 
judgment  of  imprisonment  have  been  given,  that  he  will  sur- 
renaer  himself  in  execution  of  the  judgment,  upcn  its  being 
affirmed  or  modified,  or  upon  the  appeal  being  dismissed. 

Sec.  502.  When  the  defendant  has  been  held  to  answer,  as 
provided  in  section  one  hundred  and  sixty,  the  admission  of 
nail  may  be  by  the  magistrate  by  whoNci  he  is  so  held,  or  by 
any  magistrate  who  has  power  to  issue  the  writ  of  habeas 
corjpus. 

Sec.  508.  Bail  is  put  in  by  a  written  recognizance,  executed 
by  two  sufficient  sureties,  (with  or  without  the  defendant,  in 
the  discretion  of  the  court  or  magistrate),  and  acknowledged 
before  the  court  or  ma^strate,  in  [substantially  the  following 

form  :    "An  order  having  been  made  on  the day  of 

^  A.  D.,  18—,  by  A.  B.,  a  justice  of  the  peace  of 

county,  (or  as  the  case  may  be),  that  C.  D.  be  held  to  answer 
upon  a  charge  of  (stating  briefly  the  nature  of  the  oifence), 
upon  which  he  hlls  been  duly  admitted  to  bail  in  the  sum  of 

dollars ;  we,  E.  F.  and  G.  H.,  ^stating  their  place  of 

residence),  hereby  undertake  that  the  anove  named  C.  D.  shall 
appear  and  answer  the  charge  above  mentioned,  in  whatever 
court  it  may  be  prosecuted,  and  shall,  at  all  times  render  himr 
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self  amenable  to  the  orders  and  process  of  the  court,  and,  if 
convicted,  shall  appear  for  judgment  and  render  himself  in 
execution  thereof,  or,  if  he  fail  to  perform  either  of  these 'con- 
ditions, that  we  will  pay  to  the  people  of  the  United  States  of 

the  territory  of  Idaho,  the  sum  of dollars,  ^inserting 

the  sum  in  which  the  defendant' is  admitted  to  bail). 

Seo.  504.  The  qualifications  of  bail  are  as.follows:  First. 
Each  of  them  must  be  a  resident  within  the  territory ;  but  the 
court  or  magistrate  may  refiise  to  accept  any  person  as  a  bail 
who  is  not  a  resident  of  the  county  where  tne  bail  is  offered. 
Second.  They  must  each  be  worth  the  amount  specified  in 
the  recognizance,  exclusive  of  property  exeirint  from  execution ; 
but  the  court  or  magistrate,  on  taking  bail,  may  allow  more 
than  two  bail  to  justify  severally  in  amounts  less  than  that 
expressed  in  the  recognizance,  if  the  whole  justification  be 
equivalent  to  that  of  two  sufl5cient  bail. 

Sec.  505.  The  bail  shall,  in  all  cases,  justify  by  affidavit, 
taken  before  the  court  or  magistrate,  as  the  case  may  be.  The 
affidavit  must  state  that  they  each  possess  the  qualifications 
provided  in  section  five  hundred  and  four. 

Sec  506.  The  court  or  magistrate  may  thereupon  ftirther 
examine  the  bail,  upon  oath,  concerning  their  sufficiency,  in 
such  manner  as  the  court  or  magistrate  may  deem  proper. 

Sec.  507.  When  the  offence  charged  in  the  indictment  is 
not  capital,  the  officer  serving  the  bench  warrant  shall,  if 
required,  take  the  defendant  before  a  magistrate  in  the  county 
in  which  it  is  issued,  or  in  which  he  is  arrested,  for  the  purpose 
of  giving  bail,  as  prescribed  in  sections  two  hundred  and  sixty- 
one  and  two  hundred  and  sixty-four. 

Sec  608.  If  the  offence  charged  in  the  indictment  be 
capital,  the  officer  arrestinff  the  defendant  shall  deliver  him 
into  custody,  according  to  the  command  of  the  bench  warrant, 
as  prescribed  in  section  two  hundered  and  fifty-nine. 

Sec  509.  When  the  defendant  is  so  delivered  into  custody 
he  shall  be  held  by  the  sheriff^  unless  admitted  to  bail  on 
examination,  upon  a  writ  of  habeas  corpus. 

Sec.  510.  The  bail  must  be  put  in  by  a  written  recognizance 
executed  by  two  sufficient  sureties,  (with  or  without  the  de- 
fendant, in  the  discretion  of  Jthe  court  or  magistrate),  and 
acknowledged  before  the  court'  or  magistrate,  in  substantially 
the  followng  form : 

An  indictment  having  been  found,  on  the  -^—  day  of ^ 

A.  D.,  eighteen  hundred  and ,  in  the  court  of  the  dis- 
trict of (as  the  case  may  he\  charging  A.  B.  with  the 

crime  of  designating  it  generally),  and  Be  having  been  duly 
admitted  to  bail  in  me  sum  of dollars,  we,  C.  D.  and 
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E.  F.,  (stating  their  place  of  residence),  hereby  undertake  that 
the  above  named  A.  B.  shall  appear  and  answer  the  indictment 
abo^ne  mentioned,  in  whatever  court  it  maybe  prosecuted,  and 
shall  at  all  times  render  himself  amenable  to  the  orders  and 
processes  of  the  court,  and  if  convicted,  shall  appear  for  judg- 
ment, and  render  himself  in  execution  thereof;  or,  it  he  &il 
to  perform  either  of  these  conditions,  that  we  will  pay  to  the 
people  of  the  United  States,  of  the  territory  of  Idaho,  the  sum 

of dollars  (inserting  the  sum  in  which  the  defendant  is 

held  to  bail). 

Sec.  611.  The  provisions  contained  in  sections  five  hundred 
and  four  and  five  hundred  and  six,  both  inclusive,  in  relation 
to  bail,  shall  apply  to  the  qualifications  of  the  bail,  and  to.  all 
the  proceedings  respecting  the  putting  in  and  justifying  of  bail 
and  incident  tnereto. 

Sec.  512.  In  the  cases  in  which  the  defendant  mav  be  ad- 
mitted to  ?bail,  upon  an  appeal,  as  provided  in  section  four 
hundred  and  ninety-nine,  the  order  admitting  him  to  bail  maj 
be  made  by  any  magistrate  having  the  power  to  issue  a  writ 
of  habeas  corpus. 

Sec  513.  When  the  admission  to  bail  is  a  matter  of  dis- 
cretion, the  court,  or  officer  by  whom  it  may  be  ordered,  shall 
require  such  notice  of  the  application  therefor  as  he  may  deem 
reasonable,  to  be  given  to  the  district  attorney  of  the  county 
in  which  the  verdict  or  judgment  was  originally  rendered. 

Sec.  514.  The  bail  must  possess  the  qualifications,  and 
must  be  put  in  in  all  respects  as  above  provided,  except  that 
the  condition  of  recognizance  shall  be  to  the  effect  that  the 
defendant  will  in  all  respects  abide  the  orders  and  judgment  of 
the  appellate  court  upon  the  appeal. 

Sec  515.  The  defendant,  at  any  time  after  an  order  ad* 
mitting  him  to  bail,  may  deposit  with  the  clerk  of  the  court 
in  which  he  is  held  to  answer  the  sum  mentioned  in  the  order; 
and  upon  delivering  to  the  officer  in  whose  custody  he  is,  a 
certificate  of  the  deposit,  he  shall  be  discharged  from  custody. 
This  may  be  done  instead  of  giving  bail. 

Sec.  516.  If  the  defendant  have  given  bail,  he  may,  at  any 
time  before  the  forfeiture  of  the  recognizance,  in  like  manner 
deposit  the  sum  mentioned  in  the  recognizance,  and  upon  the 
deposit  being  made,  the  bail  shall  be  exonerated. 

Sec.  517.  When  money  has  been  deposited,  if  it  remain 
on  deposit  at  the  time  of  a  judgment  for  the  payment  of  a 
fine,  the  clerk  shall,  under  the  direction  of  the  court,  apply 
the  money  in  satisfaction  thereof;  and,  after  satisfying  the  fine 
and  costs,  shall  refund  the  surplus,  if  any,  to  the  defendant. 

Sec.  518.    At  any  time  before  the  forfeiture  of  the  recog- 
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'  nizance,  the  bail  may  surrender  the  defendant  in  their  exonera- 
tion, or  he  may  surrender  himself  to  theofficer,  to  whose  custody 
he  was  committed,  at  the  time  of  giving  bail,  in  the  following 
manner  : 

Sec.  519.  A  certified  copy  of  the  recognizance  of  bail 
shall  be  delivered  to  the  officer,  who  shall  detain  the  defendant 
in  his  custody  thereon  as  upon  a  commitment,  and  shall,  by  a 
certificate  in  writing,  acknowledge  the  surrender.  Second. 
Upon  a  recognizance  and  a  certificate  of  the  officer,  the  court 
in  which  the  action  is  pending  may,  upon  notice  of  five  days 
to  the  district  attorney  of  the  district,  with  a  copy  of  the 
recognizance  and  certificate,  order  that  the  bail  be  Exonerated; 
and  on  filing  the  order  and  the  papers  used  on  the  application, 
they  shall  be  exonerated  accordingly. 

Sec  520.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  before  they  are  finally  discharged,  and  at 
any  place  within  the  territory,  may  themselves  arrest  him,  or 
by  a  written  authority,  endorsed  on  a  certified  copy  of  the 
recognizance,  may  empower  any  person  of  suitable  age  and 
discretion  to  do  so. 

Sec.  521.  If  money  have  been  deposited  instead  of  bail, 
and  the  defendant,  at  any  time  before  the  forfeiture  thereof, 
shall  surrender  himself  to  the  officer  to  whom  the  commit- 
ment was  directed,  in  the  manner  provided  in  the  last  two 
sections,  the  court  shall  order  a  return  of  the  deposit^to  the 
defendant,  upon  producing  the  certificate  to  the  officer,"show- 
ing  the  surrender,  and  upon  a  notice  of  five  days  to  the  district 
attorney,  with  a  copy  of  the  certificate. 

Sbc.  522.  If,  without  sufficient  excuse,  the  defendant  neglect 
to  appear  for  arraignment,  or  for  trial  or  judgment,  or  upon 
any  other  occasion  when  his  presence  in  court  may  be  lawfully 
required,  or  to  surrender  himself  in  execution  of  the  judgment 
the  court  shall  direct  the  fact  to  be  entered  upon  its  minutes, 
and  the  recognizance,  or  the  money  deposited  instead  of  bail, 
as  the  case  ma^  be,  shall  thereupon  be  declared  forfeited. 

Sec.  623.    if,  at  any  time  before  the  final  adjournment  of 

'the  court,  the  defendant  appear  and  satis&ctorily   excuse  his 

neglect,  the  court  may  direct  the  forfeiture  of  the  recognizance 

or  the  deposit  to  be  discharged,  upon  such  terms  as  may 

be  just. 

Sec.  524.  If  the  forfeiture  be  not  discharged,  as  provided 
in  the  last  section,  the  district  attorney  may,  at  any  time  after 
the  adjournment  of  the  court,  proceed  by  action  only  against 
the  bail  upon  their  recognizance. 

Sec.  525.  If,  by  reason  of  the  neglect  of  the  defendont  to 
appear,  as  provided  in  section  five  hundred  and  twenty-two, 
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money  deposited  instead  of  bail  is  forfeited,  and  the  forfeiture 
be  not  discharged  or  remitted,  as  provided  in  section  five  hun- 
dred and  twenty-three,  the  clerk  with  whom  it  is  deposited 
shall,  immediately  after  the  final  adjournment  of  the  court, 
pay  over  the  money  deposited,  to  the  county  treasurer. 

Sec  626.  The  court  to  which  the  committing  magistrate 
shall  return  the  dispositions  and  statement,  or  in  which  an  in- 
dictment or  an  appeal  is  pending,  or  to  which  a.  judgment  on 
appeal  is  remitted  to  be  carried  into  effect,  may,  by  an  order 
to  be  entered  on  its  minutes,  direct  the  arrest  of  the  defendant 
and  his  commitment  to  the  officer  to  whose  custody  he  was 
committed  at  the  time  of  giving  bail,  and  his  detention  until 
legally  discharged,  in  the  following  cases  :  First.  When,  by 
reason  of  his  failure  to  appear,  he  has  incuiTcd  a  forfeiture 
of  his  bail,  or  of  money  deposited  instead  thereof,  as  provided 
in  section  five  hundred  and  twenty-two.  Second.  When  it 
satisfactorily  appears  to  the  court  that  his  bail,  or  either  of 
them,  are  dead,  or  insufficient,  or  have  removed  from  the  ter- 
ritory. Third.  Upon  an  indictment  being  found  in  the  cases 
provided  in  section  two  hundred  and  sixty-five. 

Sec.  627.  The  order  for  the  recommitment  of  the  de- 
fendant shall  recite  generally  the  facts  upon  which  it  is 
founded,  and  shall  direct  that  the  defendant  be  arrested  by 
any  sheriff,  constable,  marshal  or  policeman  within  this  ter- 
ritory, and  committed  to  the  custody  of  the  sheriff  of  the 
county  where  the  depositions  and  statement  were  returned,  or 
the  indictment  was  found,  or  the  conviction  was  had,  as  the 
case  may  be,  to  be  detained  until  legally  discharged. 

Sec.  528.  The  defendant  may  be  arrested  pursuant  to  the 
order,  upon  a  certified  copy  thereof,  in  any  county,  in  the 
same  manner  as  upon  a  warrant  of  arrest,  except  that  when 
arrested  in  another  county,  the  order  need  not  be  endorsed  by 
a  magistrate  of  that  county. 

Sec.  629.    If  the  order  recite,  as  the  grounds  upon  which 
it  is  made,  the  failure  of  the  defendant  to  appear  for  judg- 
ment upon  conviction,  the  defendant  must  be  committed  ac- , 
cording  to  the  reauirement  of  the  order. 

Sec.  630.  If  tne  order  be  made  for  any  other  cause,  and 
the  offence  be  bailable,  the  court  may  fix  tne  amount  of  bail, 
and  may  cause  a  direction  to  be  inserted  in  the  order  that  the 
defendant  be  admitted  to  bail  in  the  sum  affixed,  which  shall 
be  specified  in  the  order. 

Sec  631.  When  the  defendant  is  admitted  to  bail,  the 
bail  may  be  taken  by  any  magistrate  in  the  county  having 
authority  in  a  similar  case  to  admit  to  bail  upon  the  holding 
of  the  defendant  to  answerbefore  indictment,  as  prescribed  in 
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section  five  hundred  and  two,  or  by  any  other  magistrate  to 
be  designated  by  the  court. 

Sec.  632.  When  bail  is  taken  upon  the  recommitment  of 
the  defendant,  the  recognizance  shall  be  in  substantially  the 
following  form :     "An  order  having  be^n  made  onthe— — 

day  of ,  A.  D.  18 — ,  by  the  court  (naming  it),  that  A. 

B.  be  admitted  to  bail  in  the  sum  of dollars,  in  an 

action  pending  in  that  court  against  him  in  behalf  of  the 
people  of  the  United  States,  of  the  Territory  of  Idaho,  upon 
an  (information,  presentment,  indictment,  or  appeal,  as  the 
case  may  be),  we,  0.  D.  and  E.  F.,  of  (stating  their  place  of 
residence),  hereby  undertake  that  the  above  named  A.  B. 
shall  appear  in  that  or  any  other  court  in  which  his  appearance 
may  be  lawfully  required  upon  that  (information,  present- 
ment, indictment,  or  appeal,  as  the  case  mav  be),  and  shall  at 
all  times  render  himself  amenable  to  its  orders  and  processes, 
and  appear  for  judgment,  and  surrender  himself  in  execution 
thereof,  or  if  he  fail  to  perform  either  of  these  conditions, 
that  we  will  pay  to  the  people  of  the  United  States,  of  the 

Territory  of  Idaho,  the  sum  of dollars  (inserting  the 

sum  in  which  the  defendant  is  admitted  to  bail).'* 

Sec.  588.  The  bail  must  possess  the  qualifications,  .and 
must  be  put  in  in  all  respects  in  the  manner  heretofore 
prescribed. 


v.— MISCELLANEOUS    PROCEEDINGS. 

I, COMPELLING  WITNESSES  TO  ATTEND. 

8ec.  534.  Bikbp<BM»  who  may  teae,  form  of»  duon  tecum. 

641.  How  served,  payment  of  waneaaee. 

545.  Attendance  of  witnesses  oat  of  county. 

646.  Disobedienoe  to  subpoena,  etc. 

547.  Beoognizance,  how  forfeited. 

54S.  Disobedience  of  subpoena  iasned  by  defendant. 

Skc.  534.  The  process  by  which  the  attendance  of  a  wit- 
ness before  a  court  or  magistrate  is  required,  is  a  subpoena. 

Sec.  535.  A  magistrate  before  whom  an  information  is 
laid  may  issue  subpoenas,  subscribed  by  him,  for  witnesses 
within  the  territory,  either  on  behalf  of  the  people  or  of  the 
defendant. 

Sec.  586.  The  district  attorney  may  issue  subpoenas,  sub- 
scribed by  him,  for  witnesses  within  the  territory,  in  support 

20 
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of  the  prosecution,  or  for  sucIl  other  witnesses  as  the  grand 
jury  may  direct  to  appear  before  the  grand  jury,  upon  any 
investigation  pending  before  them. 

Sec.  537.  The  district  attorney  may,  in  like  manner,  issue 
subpoenas,  subscribed  by  him,  for  witnesses  within  the  ter- 
ritory, in  support  of  an  indictment,  to  appear  before  the  court 
at  which  it  is  to  be  tried. 

Sec.  588.  The  clerk  of  the  court  at  which  an  indictment 
is  to  be  tried,  shall,  at  all  times,  upon  the  application  of  the 
defendant,  and  without  charge,  issue  as  many  blank  subpoenas, 
subscribed  by  him  as  clerk,  for  witnesses  within  the  territory, 
as  may  be  required  by  the  defendant. 

Sec.  539.  A  subpoena  authorized  by  the  last  four  sections, 
shall  be  substantially  in  the  following  form:  "The people 
of  the  United  States,  of  the  Territory  of  Idaho,  to  A.  B.: 
Tou  are  commanded  to  appear  before  C.  D.,  a  justice  of  the 

peace   of township,   in county  (or,  the  court 

of ,  as  the  case  may  be),  at  (naming  the  place),  on  (state 

the  day  and  hour),  as  a  witness  in  a  criminal  action,  presented 
by  the  people  of  the  United  States,  of  the  Territory  of  Idaho, 

against  E.  F.     Given  under  my  hand,  this day  of , 

A.  D.  18 — .  G-.  H.,  justice  of  the  peace  (or  J.  B.,  district 
attorney,  or  *By  order  of  the  court,  L.  M.,  clerk,*  as  the  case 
may  be)." 

Sec.  540.  If  books,  papers,  or  documents  be  required,  a 
direction  to  the  following  effect  shall  be  contained  in  the 
subpoena :  "And  you  are  required  also  to  bring  with  you  the 
following  (describing  intelligibly  the  books,  papers,  or  docu- 
ments required)." 

Sec  541.  A  peace  officer  must  serve  within  his  county  any 
subpoena  delivered  to  him  for  service,  either  on  the  part  of  the 
people,  or  of  the  defendant,  and  must  make  a  written  return 
of  the  service,  subscribed  by  him,  stating  the  time  and  place 
of  service,  without  delay. 

Sec.  542.  The  service  of  a  subpoena  shall  be  by  showing 
the  original  to  the  witness  personally,  and  informing  him  of 
the  contents. 

Sec.  543.  When  a  person  shall  attend  before  a  magistrate, 
grand  jury,  or  court,  as  a  witness  on  behalf  of  the  people, 
upon  a  subpoena,  or  by  virtue  of  a  recognizance,  and  it  shall 
appear  that  he  has  come  from  any  place  out  of  the  county,  or 
that  he  is  poor,  the  court,  if  the  attendance  of  the  witness  be 
upon  a  trial  by  an  order  upon  its  minutes,  or  in  anv  other 
case,  the  district  or  probate  judge,  by  an  order  subscrioed  by 
him,  may  direct  the  treasurer  of  the  county  to  pay  the  witness 
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a  reasonable  snmy  to  be  Bpecified  in  tbe  order,  for  his 
expenses. 

Sac.  644.  Upon  the  production  of  the  order,  or  certified 
copy  thereof,  the  county  treasurer  shall  pay  the  witness  the 
sum  specified  therein  out  of  the  county  treasury. 

Sec.  645.  "No  person  shall  be  obliged  to  attend  as  a  witness 
before  any  court  or  jud^e  out  of  the  district  where  the  witness 
resides,  or  is  servea  with  the  subpoena,  unless  a  judge  of  a 
court  in  which  the  ofience  is  triable,  or  a  justice  of  the  su<^ 
preme  court,  or  a  probate  judge,  upon  an  affidavit  of  the 
district  attorney  or  prosecutor,  or  of  the  defendant  or  his 
counsel,  stating  that  be  believes  the  evidence  of  the  witness 
is  material,  and  his  attendance  at  the  examination  or  trial 
necessary,  shall  io  dorse  on  the  subpcena  an  order  for  the 
attendance  of  the  witness. 

Sec.  546.  Disobedience  to  a  subpcena,  or  a  refusal  to  be 
sworn  or  to  answer  as  a  witness,  may  be  punished  by  the  court 
or  magistrate  as  a  contempt. 

Sbc.  647.  Where  a  witness  has  entered  into  a  recognizance 
to  appear,  as  provided  in  section  one  hundred  and  sixty-six, 
upon  his  failure  so  to  do,  his  recognizance  shall  be  forfeited, 
in  the  same  manner  as  recognizances  of  bail. 

Sec.  548.  A  witness  disobevin^  a  subpoena,  issued  on  the 
part  of  a  defendant,  shall  also  n)rfeit  to  the  defendant  the  sum 
of  one  hundred  dollars — ^which  may  be  recovered  in  a  civil 
action,  unless  good  cause  can  be  shown  for  his  non-attendance. 


II.— TESTIMONY  TAKEN  BY  COMMISSION. 

8bo.  649.  Defendants  witDeasoi  ezamined  before  or  after  Indictment. 

660.  When  such  examination  had,  commiaaon  denied. 

652.  Who  may  be  commiasioner,  application  what  to  ahov. 

664.  When  and  to  whom  made,  order  for  when  to  be  granted. 

666.  Stay  of  proceedings,  notice  and  interrogatories  served  on  district  attorney. 

658.  Cross-interrogatories,  what  may  be  Inserted. 

660.  Allowance  of  interroo^atories. 

661.  Direction  to  execute  eommisslon,  how  executed. 
663.  What  to  be  annexed,  retom  of  coamisiion. 
666.  Ffling  commisrion  and  return,  when  by  malL 

668.  Commission  and  return  open  for  inspection. 

669.  Depositions  eyidence  for  either  party. 

Sbc.  549.    When  a  defendant  has  been  held  to  answer  a 
charge  for  a  public  offence,  he  may,  either  before  or  after  in- 
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dictment,  have  witnesses  examined  on  his  behalf,  as  prescribed 
in  this  9.ct,  and  not  otherwise. 

Sec.  650.  When  a  material  witness  for  tlie  defendant  is 
about  to  leave  the  territory,  or  is  so  sick  or  infirm  as  to  afford 
reasonable  grounds  for  apprehending  that  he  will  be  unable 
to  attend  the  trial,  the  defendant  may  apply  for  an  order  that 
the  witness  be  examined  conditionally  on  a  commission. 

Sec.  551.  A  commission  is  a  process  issued  under  the  seal 
of  the  court  and  the  signature  of  the  clerk,  directed  to  some 
person  designated  as  commissioner,  authorizing  him  to  ex* 
amine  the  witness  upon  oath,  on  interrogations  annexed 
thereto,  to  take  and  certify  the  deposition  of  the  witness,  and 
return  it  according  to  the  directions  given  in  the  commission. 

Sec.  552.  The  commissioner  ^all  be  either  a  district 
judge,  probate  judge,  county  clerk  or  notary  public  of  the 
district  to  which  the  commission  is  issued. 

Sec.  558.  The  application  must  be  made  upon  affidavit, 
showing — ^First  The  nature  of  the  offence  charged.  Second. 
The  state  of  the  proceedings  in  the  action.  Third.  The  name 
of  the  witness,  and  that  his  testimony  is  material  to  the 
defense  of  the  action.  Fourth.  That  the  witness  is  about  to 
leave  the  territory,  or  is  so  sick  or  infirm  as  to  afford  reason- 
able grounds  for  apprehending  that  he  will  not  be  able  to 
attend  the  trial. 

Sec.  554.  The  application  may  be  made  to  the  court  during 
the  term,  or  to  the  judge  in  vacation,  and  must  be  upon  three 
days'  notice  to  the  district  attorney. 

Sec.  555.  If  the  court  or  judge  to  whom  the  application 
is  made,  be  satisfied  of  the  truth  of  the  facts  stated,  and  that 
the  examination  of  the  witness  is  necessary  to  the  attainment 
of  justice,  an  order  shall  be  made  that  a  commission  be  issued 
to  take  his  testimony. 

Sec.  556.  If  the  application  for  a  commission  be  granted, 
the  court  or  judge  may  insert  in  the  order  therefor  a  direction 
that  the  trial  of  the  indictment  be  stayed  for  a  specified  time 
reasonably  sufficient  for  the  execution  and  return  of  the 
commission. 

Sec.  557.    When  the  commission  is  ordered,  the  defendant 
must  serve  upon  the  district  attorney,  without  delay,  a  copy     \^ 
of  the  interrogatories  to  be  annexed  thereto,  with  two  days' 
notice  of  the  time  at  which  they  will  be  presented  to  the 
court  or  judge. 

Sec.  558.  The  district  attorney  may,  in  like  manner,  serve 
upon  the  defendant  or  his  counsel  cross-interrogatories,  to  be 
annexed  to  the  commission,  with  like  notice. 
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Sbo.  559.  In  the  interrogatories,  either  party  may  insert 
any  question  pertinent  to  the  issue. 

Sec.  560.  W  hen  the  interrogatories  and  cross-interrogato- 
ries are  presented  to  the  court  or  jud^e,  according  to  the  notice 
given,  the  court  or  judge  shall  modify  the  questions  so  as  to 
conform  them  to  the  rules  of  evidence,  and  shall  endorse  upon 
them  his  allowance,  and  annex  them  to  the  commission. 

Sec.  561.  Unless  the  parties  otherwise  consent  by  an  en- 
dorsement on  the  commission,  the  court  or  judge  shall  endorse 
thereon  a  direction  as  to  the  manner  in  which  it  shall  be  re- 
turned, and  may,  in  his  discretion,  direct  that  it  be  returned 
by  mail,  or  otherwise,  addressed  to  the  clerk  of  the  court  in 
which  the  action  is  pending. 

Sec  562.  The  commissioner,  unless  otherwise  specially  di- 
rected, maj  execute  the  commission  as  follows :  JFirst.  He 
shall  publicly  administer  an  oath  to  the  witness  that  his  an- 
swers given  to  the  interrogatories  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.  Second.  He  shall  cause 
the  examination  of  the  witness  to  be  reduced  to  writing. 
Third.  He  shall  write  the  answers  of  the  witness  as  near  as 
possible  in  the  language  he  gives  them,  and  shall  read  to  them 
each  answer  as  it  is  t&en  down,  and  correct  or  add  to  it  until 
it  is  made  conformable  to  what  he  declares  is  the  truth. 
Fourth.  If  a  witness  decline  answering  a  question,  that  fact, 
with  the  reason  for  which  he  declines  answering  it,  as  he  gives 
it,  must  be  stated.  Fifth.  If  any  papers  or  documents  are 
produced  before  him  and  proved  by  the  witness,  they  shall  be 
annexed  to  his  deposition  and  be  subscribed  by  the  witness, 
and  certified  by  the  commissioner.  Sixth.  The  commissioner 
shall  subscribe  his  name  to  each  sheet  of  the  deposition,  and 
annex  the  deposition  with  the  papers  and  documents  proved 
by  the  witness  to  the  commission,  and  must  close  up  under 
seal,  and  address  the  same  as  directed  on  the  commission. 
Seventh.  If  there  be  a  direction  on  the  commission  to  return 
it  by  m^il,  the  commissioner  shall  immediately  deposit  it  in 
the  nearest  post  office ;  if  any  other  direction  be  made  by  the 
written  consent  of  the  parties,  or  by  the  court  or  judge  on  the 
commission  as  to  its  return,  he  must  comply  with  the  direction. 

Sec  563.  A  copy  of  the  last  section  must  be  annexed  to 
the  commission. 

Sec  564.  If  the  commission  and  return  be  delivered  by  the 
commissioner  to  an  agent,  he  must  deliver  the  same  to  the 
clerk  to  whom  it  is  directed,  or  to  the  judge  of  the  court  in 
which  the  indictment  is  pending,  by  whom  it  may  be  received 
and  opened,  upon  the  agent  mf^iig  affidavit  that  he  received 
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it  froin  the  hand  of  the  commiBsioner,  and  that  it  has  not  been 
opened  or  altered  since  he  received  it* 

Sbc.  5QSu  If  the  agent  be  dead,  or  from  sickness  or  other 
oasualtf  xmsablQ  personally  to  deliver  the  commission  and  re- 
tara  as  presoribed  in  the  last  section,  it  may  be  received  by 
the  clerk  or  judge  from  any  other  person,  upon  his  making  an 
affidavit  tiaat  he  received  it  from  the  agent ;  that  the  agent  is 
dead^  or  frpm  sickness  or  other  casualty  unable  to  deliver  it ; 
that  itfaaa  not  been  opened  or  altered  smcethe  person  making 
the  affidavit  received  it ;  and  that  he  believes  that  it  has  not 
been  opened,  or  altered  since  it  came  from  the  baud  of  the 
commissioDer. 

Sec.  566.  The  clerk  or  judge  receiving  and  opening  the 
commission  and  return,  must  immediately  file  it,  with  the  affi- 
davit mentioned  in  the  last  two  sections,  in  the  office  of  the 
clerk  of  the  cotirt  in  which  the  indictment  is  pending. 

Sec.  587.  If  the  commission  and  return  be  transmitted  by 
mail,  the  clerk  to  whom  it  is  addressed  must  receive  it  from 
the  post  office,  and  open  and  file  it  in  his  office,  where  it  shall 
remain,  unlefis  the  court  otherwise  direct. 

Sec.  568.  The  cotlimission  and  return  shall  at  all  tinies  be 
open  to  the  inspedtion  of  the  parties,  who  shall  be  furnished 
by  the  clerk  With  cojpies  of  the  same,  or  of  such  part  thereof 
Hs  they  may  tequire,  oh  paylnent  of  his  fees. 

Sec  569.  The  depositions  taken  under  the  commission 
tnay  be  read  in  evidence  by  the  defendant  on  the  trial,  upon  it 
being  8how;n  that  the  witness  Is  unable  to  attend  from  any 
bailse  whatever,  and  the  same  objections  may  be  taken  to  any 
questions  in  the  interrogatories,  or  to  any  answer  in  the  depo- 
sition, as  if  the  witness  had  bpen  examined  orally  in  court. 


III.— INCitriRlNtf  INTO  TEtfi  INSAKl^Y  0.P  THE  DEFENDANT 
:  BEFORE  TRIAL  OR  AFTER.  QQf^ VICTION. 

Sbc.  570.  Insanity  excuses  crime. 

£74.  Inqviry  intO'defendant'S'Sanity. 

572.  Trial  or  jadgment  auspended,  insanity,  how  tried. 

574.  Cbarge  f  o  jory,  defendant  found  sane,  proceedings. 

579.  Fotnd  Insane,  proceedings,  bail,  exo&eratlng. 

57fi.  ItetdHiSng  to  sanity,  proceefings. 

576.  Bxpense  of  keeping -defetvdiitft,  to'lr'bOBi  cB^vgeable^ 
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Sec.  670.  '  An  act  done  by  a  person  in  a  state  of  insanity 
cannot  be  punished  as  a  public  offence,  nor  can  a  person  be 
tried,  adjuaeed  to  punishment,  or  punished,  for  a  public  of- 
fence while  lie  is  insane. 

Sec  571.  When  an  indictment  is  called  for  trial,  or  upon 
conviction,  the  defendant  is  brought  up  for  judgment,  if  a 
doubt  shall  arise  as  to  the  aanity  of  the  defendant,  the  court 
shall  order  the  question  to  be  submitted  to  the  regular  jury, 
or  may  order  a  jury  to  be  summoned  as  prescribed  in  section 
four  hundred  and  fifty-seven,  to  inquire  into  the  fact 

Sec.  572.  The  trial  of  the  indictment,  or  the  pronouncing 
of  the  judgment,  as  the  case  may  be,  shall  be  suspended  untu 
the  question  of  insanity  shall  be  determined  by  the  verdict  of 
the  jury.    ^ 

Sec.  578.  The  trial  of  the  question  of  insanity  shall  jpro^ 
cced  in  the  following  order :  First.  The  counsel  for  the  de- 
fendant shall  open  tne  case,  and  offer  evidence  in  support  of 
the  alleffation  of  insanity.  Second.  The  caunsel  for  the  peo- 
ple shall  open  their  case,  and  offer  evidence  in  support  thereof^ 
Third.  The  parties  may  then  respectively  offer  rebutting  tes- 
timony^ only,  unless  the  court,  for  ^ood  reason  in  furtherance 
of  justice,  permit  them  to  offer  evidence  upon  their  original 
cause.  Fourth.  When  the  evidence  is  concluded,  unless  the 
case  is  submitted  to  the  jury,  on  either  or  both  sides,  without 
argument,  the  counsel  for  the  people  must  commence,  and  the 
defendant,  or  his  counsel,  may  conclude  the  argument  to  the 
jury.  Fifth.  If  the  indictment  be  for  an  offence  punishable 
with  death,  two  counsel  on  each  side  may  argue  the  cause  to 
the  jury,  in  which  case  they  must  do  so  alternately.  In  other 
cases,  the  argument  may  be  restricted  to  one  counsel  on  each 
side.  Sixth.  The  court  shall  then  charge  the  jury,  if  requested 
by  either  party. 

Sec.  574.  The  provisions  of  section  three  hundred  and 
eighty-five,  in  respect  to  the  charge  of  the  court  to  the  jury, 
upon  the  trial  of  an  indictment,  shall  apply  to  the  trial  of  the 
question  of  insanity. 

Sec.  575.  If  the  jury  find  that  the  defendant  is  sane,  the 
trial  of  the  indictment  shall  proceed,  or  judgment  may  be  pro- 
nounced, as  the  case  may  be. 

Sec  576.  If  the  jury  find  that  the  defendant  is  insane,  the 
trial  or  judgment  shall  be  suspended  until  he  become  sane ; 
and  the  court,  if  it  deem  his  discharge  dangerous  to  the  public 
peace  or  safety,  may  order  that  he  be  in  the  meantime  com- 
mitted by  the  sheriff  to  the  custody  of  some  proper  person, 
and  that,  upon  his  becoming  sane,  he  be  redelivered  by  such 
person  to  the  sheriff'. 
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Sec.  577.  The  commitment  of  the  defendant,  as  mentioned 
in  the  last  section,  shall  exonerate  any  hail  he  may  have  given, 
or  shall  entitle  any  person  authorized  to  receive  the  property 
of  the  defendant  to  a  return  of  any  money  he  may  have  de- 
posited instead  of  hail. 

Sec  678.  If  the  defendant  be  received  hy  the  person  so 
appointed,  he  must  be  detained  by  him  until  he  becomes  sane. 
When  he  hecomes  sane,  such  person  shall  give  notice  to  the 
sheriff  and  district  attorney  of  the  county  of  that  fact.  The 
sheriff  shall  thereupon,  without  delay,  take  the  defendant  from 
the  custody  of  such  person,  and  place  him  in  proper  custody 
until  he  he  brought  to  trial  or  judgment,  as  the  case  may  be, 
or  be  otherwise  legally  discharged. 

Sec  579.  The  expense  of  placing  the  defendant  in  the 
custody  of  such  proper  person,  of  keeping  him  and  bringing 
him''  back,  shall,  in  the  first  instance,  be  chargeable  to  the 
county  in  which  the  indictment  was  found ;  but  the  county 
may  recover  them  from  the  estate  of  the  defendant,  if  he  have 
anv,  or  from  anjr  relative,  town,  city  or  county  bound  to  pro- 
vide for  and  maintain  him  elsewhere. 


IV.— DISMISSAL  OF  THE  ACTION,  BEFORE  OR  AFTER  THE 

INDICTMENT,  FOR  WANT  OF  PROSECUTION 

OR  OTHERWISE. 

Sbc.  680.    ProMontioo,  when  diamiased,  iAdictment,  when. 

682.  Continuance  of  action,  and  dincliarge  of  defendant. 

683.  Dismissal  of  action,  reasons  for  to  be  set  forth. 

686.    Discontinuation  by  district  attorney,  dismissal  bar  to  another  proceeding. 

Sec.  580.  When  a  person  has  heen  held  to  answer  for  a 
puhlic  offence,  if  an  indictment  be  fonnd  against  him  at  the 
next  term  of  the  court  at  which  he  is  held  to  answer,  the  court 
shall  order  the  prosecution  to  be  dismissed,  unless  good  cause 
to  the  contrary  be  shown. 

Sec.  581.  If  a  defendant,  indicted  for  a  public  offence, 
whose  trial  has  not  been  postponed  ujpon  his  application,  be 
not  brought  to  trial  at  the  next  term  oi  the  court  at  which  the 
indictment  is  triable,  after  the  same  is  found,  the  court  shall 
order  the  indictment  to  be  dismissed,  unless  good  cause  to  the 
contrary  be  shown. 

Sec.  582.  If  the  defendant  be  not  indicted  or  tried,  as  pro- 
vided in  the  last  two  sections,  and  sufficient  reason  therefor  be 
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shown,  the  court  may  order  the  action  to  be  continued  from 
term  to  term,  and  in  the  meantime  may  discharge  the  defend- 
ant from  custody,  on  his  own  recognizance,  or  on  the  recog- 
nizance of  bail  for  his  appearance  to  answer  the  charge  at  the 
time  to  which  the  action  is  continued. 

8ec.  538.  If  the  court  direct  the  action  to  be  dismissed, 
the  defendant  shall,  if  in  custody,  be  discharged  therefrom  ; 
or  if  admitted  to  bail,  his  bail  shall  be  exonerated,  or  money 
deposited  instead  of  bail  shall  be  refunded  to  him. 

Sec  584.  The  court  may,  either  of  its  own  motion  or  upon 
the  application  of  the  district  attorney,  and  in  furtherance  of 
justice,  order  any  action  after  indictment  to  be  dismissed ;  but 
in  such  case  the  reasons  of  the  dismissal  shall  be  set  forth  in 
the  order,  which  must  be  entered  on  the  minutes. 

Sbc.  585.  Neither  the  attorney  general  nor  the  district 
attorney,  shall  hereafter  discontinue  or  abandon  a  prosocution 
for  a  public  offence,  except  provided  in  the  last  section. 

Sbo.  586.  An  order  for  the  dismissal  of  the  action,  as  pro- 
vided in  this  act,  shall  be  a  bar  to  another  prosecution  for  the 
same  offence,  if  it  be  a  misdemeanor;  but  it  shall  not  be  a  bar 
if  the  offence  charged  be  a  felony. 

V. — ENTITUVO  AFFIDAVITS. 

Sec  587.  It  shall  not  be  necessary  to  entitle  an  affidavit  or 
deposition  in  the  action,  whether  taken  before  or  after  indict- 
ment, or  upon  an  appeal ;  but  if  made  without  a  title,  or  with 
an  erroneous  title,  it  shall  be  as  valid  and  effectual  for  every 
purpose  as  if  it  were  duly  entitled,  if  it  intelligibly  allude  to 
the  proceeding,  indictment  or  appeal  in  which  it  is  made. 

YI. — ^ERRORS  AND  MISTAKES  IN  PLEADINGS  AND  OTHER  PROCEEDINGS. 

Sec  588.  Ifeither  a  departure  from  the  form  and  mode 
prescribed  by  this  act  in  respect  to  any  pleadings  or  proceed- 
ings, nor  an  error  or  mistake  therein,  shall  render  the  same 
invalid,  unless  it  have  actually  prejudiced  the  defendant,  or 
tended  to  his  prejudice,  in  respect  to  a  substantial  right. 

VII. — ^DISPOSAL  OF  PROPERTY  STOLEN  OR  EMBEZZLED. 

Sec  589.  When  property  alleged  to  have  been  stolen  or 
embezzled,  shall  come  into  the  custody  of  a  peace  officer,  he 
shall  hold  the  same  subject  to  the  order  of  the  magistrate 
authorized  by  the  next  section  to  direct  the  disposal  thereof. 

Sec.  590.    On  satisfactory  proof  of  the  title  of  the  owner 
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of  the  property,  the  magistrate  to  whom  the  information  is 
laid,  or  shall  examine  the  charges  against  the  person  accnsed 
of  stealing  or  embezzlinff  the  property,  may  order  it  to  be  de- 
livered to  the  owner,  on  his  paying  the  reasonable  and  neces^ 
sary  expenses  incurred  in  its  preservation,  to  be  certified  by 
tbe  magistrate.  The  order  shall  entitle  the  owner  to  demand 
and  receive  the  property. 

Sec.  591.  If  the  property  stolen  or  embezzled  come  into 
the  custody  of  the  magistrate  it  shall  be  delivered  to  the  owner 
on  satisfactory  proof  of  his  title,  and  on  his  paying  the  ne- 
cessary expenses  incurred  in  its  preservation,  to  be  certified  by 
the  magistrate. 

Sec.  592.  If  the  property  stolen  or  embezzled  have  not 
been  delivered  to  the  owner,  the  court  before  which  a  convic- 
tion is  had  for  stealing  or  embezzling  it,  may,  on  proof  of  his 
title,  order  it  to  be  restored  to  the  owner. 

Sec.  593.  If  the  property  stolen  or  embezzled  be  not 
claimed  by  the  owner,  before  the  expiration  of  six  months 
from  the  conviction  of  a  person  for  stealing  or  embezzling  it, 
the  magistrate  or  other  officer  having  it  in  custody  shall,  on 
payment  of  the  necessary  expenses  mcurred  for  its  preserv- 
ation, deliver  it  to  the  county  treasurer,  by  whom  it  shall  be 
sold  and  the  procedds  paid  into  the  county  treasury. 

Sec.  594.  When  money  or  other  property  is  taken  from  a 
defendant  arrested  upon  a  charge  of  a  public  offence,  the 
officer  taking  it  shall  at  the  time  give  duplicate  receipts  there- 
for, specifying  particularly  the  amount  of  monev  and  the  kind 
of  property  taken ;  one  of  which  receipts  he  shall  deliver  to 
the  defendant,  and  the  other  of  which  he  shall  forthwith  file 
with  the  clerk  of  the  court,  to  which  the  deposition  and  state- 
ment must  be  sent,  as  provided  by  section  one  hundred  and 
seventy-two. 


VI.— PROCEEDINGS  IN  JUSTICES'  COURTS. 

Sic.  695.  How  commenced,  ezamination  of  complamt. 

697.  Warrant  of  arrest,  form  of,  pleadings. 

699.  Defendant  to  be  present  on  trial. 

600.  Docket,  how  kept,  Jary  trial,  challenge  to  Jurors. 

603.  Oath  to  jurors,  jury  to  hear  proof  in  public. 

605.  Court  to  decMe  questions  of  law,  deliberation  of  Jury. 

607.  Verdict  to  be  general,  against  part  of  defendants. 

610.  Jot/  not  to  be  discharged,  second  trial  when  had. 
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Sbc.  612.    Jadgment  to  pay  fine  may  direct  imprisonment. 

614.  Acquittal,  malicious  prosecation. 

615.  When  Jadgment  against  proseoator,  entry  of  verdict. 

617.  Rendition  of  Judgment. 

618.  Motion  for  new  trial  vlien  granted. 

620.  Arrest  of  Judgment,  on  what  founded,  pronouncing  Judgment. 

622.  Discharge  of  defendant,  Judgment  of  Imprisonment. 

624.  Imprisonment  until  payment  of  fine,  application  of. 

628.  Proceedings  when  defendant  faila  to  appear  for  jadgment. 

Sec.  695.  All  proceedings  and  actions  before  a  justice's 
court,  for  a  public  oftence,  of  which  said  court  have  jurisdic- 
tion, shall  be  ommenced  by  complaint  setting  forth  the 
offence  charged,  with  such  particulars  of  time,  place,  per- 
son and  property,  as  to  enable  the  defendant  to  understand 
distinctly  the  character  of  the  offence  complained  of,  and  to 
answer  the  complaint. 

Sec.  596.  When  the  complaint  is  laid  before  the  justice, 
of  the  commission  of  a  public  offence,  of  which  the  courts 
held  by  them  have  jurisdiction,  he  must  examine  on  oath  the 
complainant  or  prosocutor,  and  any  witness  he  may  produce, 
and  take  their  depositions  in  writing,  aud  cause  them  to  be 
subscribed  by  the  party  making  them. 

Sec  597.  If  the  justice  be  satisfied  therefrom  that  the 
offence  complained  of  has  been  committed,  he  shall  issue  a 
warrant  ot  arrest,  which  shall  be  substantially  in  the  following 
form: 

County  of . 

The  people  of  the  United  States,  of  the  territory  of  Idaho, 
to  any  sheriff,  constable,  marshal,  or  policeman  in  this  ter- 
ritory :  Complaint  upon  oath  having  this  day  been  made  be- 
fore me  (justice  of  the  peace,  mayor,  police  judge,  or  recorder 
as  the  case  may  be),  by  C.  D.,  that  the  oftence  of  (designating 
it  generally),  has  been  committed,  and  accusing  E.  F.  thereof 
you  are  therefore  commanded  forthwith  to  arrest  the  above 
named  E.  F.,  and  bring  him  before  me  forthwith  at  (naming 
the  place). 

Witness  my  hand  and  seal,  at  — — ,  this day  of > 

A.  D.  18—.  A.  B* 

Sec.  698.  On  being  arrested,  the  defendant  may  plead  to 
the  complaint,  or  he  may  answer  or  deny  the  same.  Such 
plea,  answer  or  denial  may  be  oral  or  in  writing,  and  imme- 
diately thereafter  the  case  shall  be  tried,  unless,  for  good  cause 
shown,  an  adjournment  be  granted.  K  an  adjournment  be 
granted  the  defendant  may  be  held  to  baiL 
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Sec.  599.  The  defendaDt  must,  in  all  cases,  be  personally 
present  before  the  trial  shall  proceed. 

Sec.  600.  A  docket  shall  be  kept  by  the  justice,  or  by  the 
clerk  of  the  court,  if  there  be  one,  in  which  he  shall  enter  each 
action,  and  the  minutes  of  the  proceedings  of  the  court  therein. 

Sec  601.  The  defendant  snail  be  entitled,  if  demanded  by 
him,  to  a  jury  trial.  The  formation  of  juries  is  provided  for 
by  special  statute. 

Sec  602,     The  same  challenges  may  be  taken  by  either 

Earty  to  the  panel  of  jurors,  or  to  any  individual  juror,  as  may 
e  taken  on  the  trial  of  an  indictment  for  a  misdemeanor ;  but 
the  challenge  shall  in  all  cases  be  tried  by  the  court. 

Sec  603.  The  court  shall  administer  to  the  jury  the  follow- 
ing oath  or  affirmation :  "You  do  swear,  (or  affirm,  as  the 
case  may  be)  that  you  will  well  and  truly  try  this  issue  between 
the  people  of  the  United  States,  of  the  territory  of  Idaho,  and 
A.  B.,  the  defendant,  and  a  true  verdict  give  according  to  the 
evidence." 

Sec  604.  After  the  jury  are  sworn,  they  must  sit  together 
and  hear  the  proofs  and  allegations  of  the  parties,  which  must 
be  delivered  in  public,  and  in  the  presence  of  the  defendant. 

Sec.  605.  The  court  shall  decide  all  questions  of  law  which 
may  arise  in  the  course  of  the  trial,  but  shall  give  no  charge 
witn  respect  to  matters  of  fiwt. 

Sec.  606.  After  hearing  the  proofs  and  allegations,  the 
jury  may  decide  in  court,  or  may  retire  for  consideration.  If 
they  do  not  immediately  agree,  an  officer  must  be  sworn  to 
the  following  effect :  *' i  ou  do  swear  that  you  will  keep  the 
jury  together,  in  some  private  and  convenient  place  ;  that  you 
will  not  permit  any  person  to  speak  to  them,  nor  speak  to  them 
yourself,  unless  it  be  to  ask  them  whether  they  have  agreed 
upon  a  verdict;  and  that  you  will  return  them  into  court 
wnen  they  have  so  agreed." 

Sec.  607.  The  verdict  of  the  jury  shall,  in  all  cases  be 
general.  \ 

Sec  608.  When  the  Jury  have  agreed  upon  their  verdict, 
they  shall  deliver  it  publicly  to  the  court,  who  shall  cause  the 
same  to  be  entered  on  the  minutes. 

Sec  609.  When  several  defendants  are  tried  together,  if 
the  jury  cannot  agree  upon  a  verdict  as  to  all,  they  may  render 
a  verdict  as  to  those  in  regard  to  whom  they  do  agree,  on 
which  a  judgment  shall  be  entered  accordingly,  and  the  case 
as  to  the  rest  may  be  tried  by  another  jury. 

Sec.  610.  The  jury  shall  not  be  discharged  after  the  cause 
is  submitted  to  them,  until  they  have  agreed  upon  and  ren- 
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dered  flieir  verdict,  unless  for  good  cause  the  court  sooner 
discharge  them. 

Sec.  611.  If  the  jury  be  discharged,  as  provided  in  the  last 
section,  the  court  may  proceed  again  to  the  trial,  in  the  same 
manner  as  upon  the  first  trial ;  and  so  on  until  a  verdict  be 
rendered. 

Sbc.  612.  When  the  defendant  pleads  guilty,  or  is  con- 
victed, either  by  the  court  or  by  a  jury,  the  court  shall  render 
judgment  thereon  of  fine  or  imprisonment,  or  both,  as  the 
case  may  require. 

Sec.  613.  A  judgment  that  the  defendant  pay  a  fine,  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  paid  or 
satisfied. 

Sbc.  614.  When  the  defendant  is  acquitted,  either  by  the 
court  or  by  the  jury,  he  shall  be  immediately  discharged  ;  and 
if  the  court  certify  in  the  minutes  that  the  prosecution  was 
malicious,  or  without  probable  cause,  it  may  order  the  pros- 
ecutor to  pay  the  costs  of  the  action,  or  to  give  satisfactory 
security  by  a  written  undertaking,  with  one  or  more  sureties, 
to  pay  the  same  to  the  county  within  thirty  days  after  the 
trial. 

Sec  615.  If  the  prosecutor  do  not  pay  the  costs,  or  give 
security  therefor,  as  provided  in  the  last  section,  the  court  mav 
enter  judgment  against  him  for  the  amount  thereof,  which 
may  be  enforced  in  all  respects  in  the  same  manner  as  a 
judgment  in  a  civil  action. 

Sec.  616.  When  a  verdict  is  rendered,  it  shall  be  immedi- 
ately entered  upon  the  minutes. 

Sec  617.  After  a  nlea  or  verdict  of  guilty,  or  aft^r  a  ver- 
dict against  the  defenaaiit,  on  a  plea  of  a  former  conviction  or 
acquittal,  the  court  shall  appoint  a  time  for  rendering  judg- 
ment, which  shall  not  be  more  than  two  davs,  nor  less  than 
six  hours  after  the  verdict  is  rendered,  and  shall  hold  the  de- 
fendant to  bail  to  appear  for  judgment,  and  in  default  of  bail, 
he  shall  be  committed. 

Sec.  618.  At  any  time  before  the  judgment  is  entered,  the 
defendant  may  move  for  a  new  trial,  or  in  arrest  of  judgment. 

Sec.  619.  A  new  trial  can  be  granted  only  in  the  following 
cases:  First.  If  the  trial  has  been  had  in  his  absence. 
Second.  When  the  jurv  has  received  any  evidence  out  of 
court.  Third.  When  the  jury  have  separated  without  leave 
of  the  court,  after  retiring  to  deliberate  upon  their  verdict,  or 
been  guilty  of  any  misconduct  tending  to  prevent  a  fair  and 
due  consideration  of  the  case.  Fourm.  When  their  verdict 
has  been  decided  by  lot,  or  by  any  means  other  than  a  fair 
expression  of  opinion  on  the  part  of  all  the  jurors.    Fifth. 
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When  there  has  been  error  in  the  decision  of  the  court,  given 
on  any  question  of  law  arising  during  the  course  of  the  triaL 
Sixth.  When  the  verdict  is  contrary  to  law  and  evidence ;  but 
not  more  than  one  new  trial  shall  be  granted  for  this  cause 
alone. 

Sec.  620.     The   motion    in  arrest  of  judgment  may   be 
-  founded  on  any  si^bstantial  defect  in  the  complaint ;  and  the 
effect  of  an  arrest  of  judgment  is  to  place  the  defendant  in 
the  same  situation  in  which  he  was  before  the  trial  was  had. 

Sec.  621.  If  the  judgment  be  not  arrested,  or  a  new  trial 
granted,  judgment  shall  be  pronounced  at  the  time  appointed, 
and  entered  m  the  minutes  of  the  court. 

Sec.  622.  If  judgment  of  acquittal  be  given,  or  judgment 
imposing  a  fine  only,  and  the  defendant  be  not  detained  for 
any  other  legal  cause,  he  must  be  discharged  as  soon  as  the 
juagment  is  given. 

Sec.  623.  When  a  judgment  of  imprisonment  is  entered,  a 
certified  copy  thereof  snalfbe  delivered  to  the  sheriff,  marshal, 
or  other  officer,  which  shall  be  a  sufficient  warrant  for  the 
execution  of  the  same. 

Sec.  624.  When  a  judgment  is  entered  imposing  a  fine,  and 
ordering  the  defendant  to  be  imprisoned  until  the  fine  be  paid, 
he  shall  be  held  in  custody  during  the  time  specified  in  the 
judgment,  unless  the  fine  be  sooner  paid. 

Sec  626.  Upon  the  payment  of  the  fine,  the  officer  shall 
immediately  discharge  the  defendant,  if  he  be  not  detained 
for  any  other  legal  cause,  and  apply  the  money  to  the  payment 
of  the  expenses  of  the  prosecution,  and  pay  over  the  residue, 
if  any,  within  ten  days,  to  the  county  or  city  treasurer, 
according  as  the  oft*ence  is  prosecuted  in  a  justice's  court. 

Sec  626.  If  a  fine  be  miposed  and  paid  before  commit- 
ment, it  shall  be  applied  as  prescribed  in  the  preceding 
section. 

Sec  627.  K  a  defendant  be  discharged  on  bail,  or  has  de- 
posited money  instead  thereof,  and  fails  to  appear  according  to 
his  recognizance,  the  same  shall  be  forfeited,  or  the  money 
appropriated  in  like  manner  as  in  the  district  court. 

Sbc  628.  In  case  of  a  failure  to  appear  for  judgment,  the 
court  shall  issue  a  warrant  for  the  arrest  of  the  defendant,  and 
shall  enter  jud^ent  whenever  the  defendant  appears,  or  is 
brought  before  it. 
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VIL— SPECIAL    PROCEEDINGS. 


I. — SEARCH  WARRANT. 

Bbc.  629.  DefeDJW,  when  not  to  be  iaraed,  depoaitioiiB. 

634.  Search  warrant,  when  and  how  iaraed,  form  of,  how  serred. 

640.  When  to  be  executed  and  retnmed. 

741.  Property  taken  to  be  receipted  for,  how  disposed  of. 

643.  Inventory  of,  testimony  when  taken  and  how. 

647.  When  property  to  be  restored,  papers  to  be  returned  to  next  term  of  court 

640.  tfaliciously  obtaining  warrant. 

650.  Officer  exceeding  authority,  defendant  may  be  searched. 

Sec.  629.  A  search  warrant  is  an  order  in  writing,  in  the 
name  of  the  people  of  the  United  States,  of  the  territory  of 
Idaho,  signed  by  a  magistrate,  directed  to  a  peace  officer, 
commanding  him  to  search  for  personal  property,  or  imple- 
ments used,  or  evidence  of  crime,  and  bring  it  before  the 
magistrate. 

Sec.  630.  It  may  be  issued  whenever  property  has  been 
stolen  or  embezzled,  in  which  case  it  may  be  taken  on  the 
warrant  from  any  house  or  other  place  in  which  it  is  concealed, 
or  from  the  possession  of  any  person  by  whom  it  was  stolen  or 
embezzled,  or  of  any  other  person  in  whose  possession  it  may 
be. 

Sbc.  631.  No  search  warrant  shall  be  issued  but  upon  prob- 
able cause,  supported  by  affidavit,  naming  or  describing  the 
person,  and  paii;icularly  describing  the  property  and  place  to 
be  searched. 

Sbc.  632.  The  magistrate  must,  before  issuing  the  warrant, 
examine  on  oath  the  compla^ant  and  any  witness  be  may  pro- 
duce,  and  take  their  depositions  in  writing,  and  cause  them  to 
be  subscribed  bv  the  party  making  them. 

S£c.  633.  The  depositions  must  set  forth  the  facts  tending 
to  establish  the  grounds  of  the  application,  or  probable  cause 
forbelieving  that  they  exist. 

Sec.  634.  If  the  magistrate  be  satisfied  of  the  existence  of 
the  grounds  of  the  application,  or  that  there  is  probable  cause 
to  believe  in  their  existence,  he  shall  issue  a  search  warrant, 
signed  by  him  with  his  name  of  office,  to  a  peace  officer  in  his 
county,  commanding  him  forthwith  to  search  the  person  or 
place  named  for  the  property  specified,  and  to  bring  it  before 
the  magistrate. 

Sec.  635.  The  warrant  shall  be  in  substantially  the 
following  form : 
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County  of- 


The  people  of  the  United  States,  of  the  Territory  of  Idaho, 
to  any  sheriff,  coiistable,  marshal  or  policeman  in  the  county 
of :  Proof  by  affidavit  having  been  this  day  made  be- 
fore me  by  fnaming  every  person  whose  affidavit  has  been 
taken),  that  (stating  the  grounds  of  the  application,  according 
to  section  six  hundred  and  thirty-one ;  or,  if  the  affidavit  be 
not  positive,  that  there  is  probable  cause  for  believing  that — 
stating  the  grounds  of  the  application  in  the  same  manner); 
you  are  thereupon  commanded,  in  the  daytime  Tor  at  any  time 
of  the  day  or  night,  as  the  case  may  be,  according  to  section 
six  hundred  and  fortj^-one),  to  make  immediate  search  on  the 

person  of  C.  D.,  (or  m  the  house  situated ,  describing 

it,  or  any  other  place  to  be  searched,  with  reasonable  particu- 
larity, as  the  case  may* be),  for  the  following  property  (de- 
scribing it  with  reasonable  particularity);  and  if  you  find  the 
same,  or  any  part  thereof,  to  bring  it  forthwith  before  me  at 
(stating  the  place). 

Given  under  my  hand,  and  dated  this  -t —  day  of A.  D. 

18 — .    E.  F.,  justice  of  the  peace  (or  as  the  case  may  be). 

Sec  636.  A  search  warrant  may  in  all  cases  be  served  by 
any  of  the  officers  mentioned  in  its  direction,  but  by  no  other 
person,  except  in  aid  of  the  officer,  on  his  requiring  it — ^he 
oeing  present  and  acting  in  its  execution. 

Sec  637.  The  officer  may  break  open  an  outer  or  inner 
door  or  window  of  a  house,  or  any  part  of  the  house,  or  any 
thing  therein,  to  execute  the  warrant,  if,  after  notice  of  his 
authority  and  purpose,  he  be  refused  admittance. 

Sbc  638.  He  may  break  open  any  outer  or  inner  door  or 
window  of  a  house  for  the  purpose  of  liberating  a  person  who, 
having  entered  to  aid  him  in  the  execution  of  his  warrant, 
is  detained  therein,  or  when  necQssary  for  his  own  liberation. 

Sec  639.  The  magistrate  must  insert  a  direction  in  the 
warrant  that  it  be  served  in  the  daytime,  unless  the  affidavits 
be  positive  that  the  property  is  on  the  person  or  in  the  place 
to  be  searched — ^in  which  case  he  may  insert  a  direction  that 
it  may  be  served  at  any  time  of  the  day  or  night. 

Sec  640.  A  search  wan^ant  must  be  executed  and  returned 
to  the  magistrate  who  issued  it  within  five  days  after  its  date, 
and  if  in  any  other  county,  within  thirty  days;  after  the  ex- 
piration of  these  times,  respectively,  the  warrant  shall,  unless 
executed,  be  void. 

Sec  641.  When  the  officer  shall  have  taken  any  property 
under  the  warrant,  he  must  give  a  receipt  for  the  property 
taken  (specifying  it  in  detail),  to  the  person  from  whom  it  was 
taken  by  him,  or  in  whose  possession  it  was  found;  or,  in  the 
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absence  of  any  person,  he  shall  leave  it  in  the  place  where  he 
foand  the  property. 

Sec.  642.  When  the  property  is  delivered  to  the  magistrate, 
he  shall,  if  it  was  stolen  or  embezzled,  dispose  of  it  as  pro- 
vided in  sections  five  hundred  and  ninety  to  five  hundred  and 
ninety-four,  both  inclusive. 

riBO.  648.  The  officer  shall  forthwith  return  the  warrant  to 
the  magistrate,  and  at  the  same  time  deliver  to  him  a  written 
inventory  of  the  property  taken,  made  publicly  or  in  the 
presence  of  the  person  from  whose  possession  it  was  taken, 
and  of  the  applicant  for  the  warrant,  if  they  be  present,  veri- 
fied by  the  affidavit  of  the  officer  at  the  foot  of  the  inventory, 
and  taken  before  the  magistrate  at  the  time,  to  the  following 
effect:  "I,  R.  S.,  the  officer  by  whom  the  anpexed  warrant 
was  executed,  do  swear  that  the  above  inventory  contains  a 
true  and  detailed  account  of  all  the  property  taken  by  me  on 
the  warrant." 

Sec.  644.  The  magistrate  shall  thereupon,  if  required, 
deliver  a  copy  of  the  inventory  to  the  person  from  whose  pos- 
session the  property  was  taken,  and  to  the  applicant  for  the 
warrant. 

Sec.  645.  If  the  grounds  on  which  the  warrant  was  issued 
be  controverted,  he  must  proceed  to  take  testimony  in  relation 
thereto. 

Sec.  646.  The  testimony  given  by  each  witness  must  be 
reduced  to  writing,  and  certified  by  the  magistrate. 

Sec.  647.  If  it  appear  that  the  property  taken  is  not  the 
same  as  that  described  in  the  warrant,  or  that  there  is  no 
probable  cause  for  believing  the  existence  of  the  ^rounds  on 
which  the  warrant  was  issued,  the  magistrate  shall  cause  it  to 
be  restored  to  the  person  from  whom  it  was  taken. 

Sec.  648.  The  magistrate  shall  annex  together  the  depo- 
sitions, the  search  warrant  and  return,  and  the  inventory,  and 
return  them  to  the  next  term  of  the  court,  having  power  to 
inquire  into  the  offence,  in  respect  to  which  the  search  war- 
rant was  issued,  at  or  before  its  opening  on  the  first  day. 

Sec.  649,  Whoever  shall  maliciously  and  without  probable 
cause  procure  a  search  warrant  to  be  issued  and  executed, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  fined  in  a  sum  not  exceeding  five  thousand 
dollars,  or  imprisoned  not  exceeding  six  months. 

Sec.  650.  A  peace  officer  who,  in  executing  a  search  war- 
rant, shall  wilfully  exceed  his  authority,  or  exercise  it  witii 
unnecessary  severity,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  punished  as  in  the  next  preceding  section  is 
provided. 
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Sec.  651.  When  a  person  charged  with  a  felony  ie  sup- 
posed by  the  magistrate  before  whom  he  is  brought,  to  have 
on  his  person  a  dangerous  weapon,  or  anything  which  may 
be  used  as  evidence  of  the  commission  of  the  offence,  the 
magistrate  may  direct  him  to  be  searched  in  his  presence,  and 
the  weapon  or  other  thing  to  bQ  retained,  subject  to  his  order, 
or  the  order  of  the  court  in  which  the  defendant  may 
be  tried. 


II.— PROCEEDINGS  AGAINST  FUGITIVES  FROM  JUSTICE. 

Sbc.  652.  Fugitives  to  be  delivered  up,  how  apprehended. 

654.  Proceedings  for  arrest  and  commitment. 

656.  Bail,  district  attorney  to  be  notified. 

658.  Notice  to  authority  of  state  or  territory  having  jurisdiction. 

659.  In  certain  events  to  be  discharged. 

660.  Betnm  of  proceedings  to  next  district  conrt. 

Sec  652.  A  person  charged  in  any  state  or  territoiy  of  the 
iTnited  States,  with  treason,  felony,  or  other  crime,  who  shall 
flee  from  justice,  and  be  found  in  this  territory,  shall,  on  de- 
mand of  the  executive  authority  of  the  state  or  territory  from 
which  he  fled,  be  delivered  up  by  the  governor  of  this  ter- 
ritory, to  be  removed  to  the  state  or  territory  having  juris- 
diction of  the  crime. 

Seo.  653.  A  magistrate  may  issue  a  warrant  for  the  appre- 
hension of  a  person  so  charged  who  shall  flee  from  justice, 
and  be  found  m  this  territory. 

Sec.  654.  The  proceedings  for  the  arrest  and  commitment 
of  the  person  charged,  shall  oe  in  all  respects  similar  to  those 
provided  in  this  act  for  the  arrest  and  commitment  of  a  person 
charged  with  a  public  oftence  committed  within  this  territory, 
except  that  an  exemplified  copy  of  an  indictment  fouiid,  or 
other  judicial  proceedings  had  against  him  in  the  state  or  ter- 
ritory in  which  he  is  charged  to  have  committed  the  ofl:ence, 
may  be  received  as  evidence  before  the  magistrate. 

Sec.  655.  If,  from  the  examination,  it  appear  that  the  per- 
son charged  has  committed  treason,  felony,  or  other  crime 
charged,  the  magistrate,  by  warrant  reciting  the  accusation, 
shall  commit  him  to  the  proper  custody  within  his  county,  for 
a  time  to  be  specified  in  the  warrant,  which  the  magistrate 
may  deem  reasonable,  to  enable  the  arrest  of  the  fugitive 
under  the  warrant  of  the  executive  of  this  territory,  on  the 
requisition  of  the  executive  authority  of  the  state  or  territory 
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in  which  he  committed  the  offence,  unless  he  give  bail  as  pro- 
vided in  the  next  section,  or  until  he  be  legally  discharged. 

Seo.  656.  The  magistrate  may  admit  the  person  arrested 
to  bail  by  recognizance,  with  sufficient  sureties,  and  in  such 
sum  as  he  may  deem  proper,  for  his  appearance  before  him  at 
a  time  specified  in  the  recognizance,  and  for  his  surrender  to 
be  arrested  upon  the  warrant  of  the  governor  of  this  territory. 

Sec.  657.  Immediately  upon  the  arrest  of  the  person 
charged,  the  ma^strate  shall  give  notice  to  the  district 
attorney  of  the  district,  of  the  name  of  the  person  and  the 
cause  of  the  arrest. 

Sec.  658.  The  district  attorney  shall  immediately  there- 
after give  notice  to  the  executive  authority  of  the  state  or  ter- 
ritory, or  to  the  prosecuting  attorney,  or  presiding  judge  of 
the  criminal  court  of  the  city  or  county,  within  the  state  or 
territory  having  jurisdiction  of  the  -offence,  io  the  end  that 
a  demand  may  be  made  for  the  arrest  and  surrender  of  the 
person  charged. 

Sec.  659.  The  person  arrested  shall  be  discharged  from 
custody  or  bail,  unless  before  the  expiration  of  the  time 
designated  in  the  warrant  or  recognizance,  he  be  arrested 
under  tlie  warrant  of  the  governor  of  this  territory. 

Sec.  660.  The  magistrate  shall  make  return  of  his  pro- 
ceedings to  the  next  district  court  of  the  county,  which  snail 
thereupon  inquire  into  the  cause  of  the  arrest  and  detention 
of  the  person  charged,  and  if  he  be  in  custody,  or  t|ie  time 
of  his  arrest  have  not  elapsed,  the  court  may  discharge  him 
from  detention,  or  may  order  his  recognizance  of  bail  to  be 
canceled,  or  may  continue  his  detention  for  a  longer  time,  or 
mav  readmit  him  to  bail,  to  appear  and  surrender  himself, 
within  a  time  to  be  specified  in  the  recognizance. 

in. — COMPROMISING  OFFEHCES. 

Sec.  661.  When  a  defendant  is  held  to  answer  on  a  charge 
of  a  misdemeanor,  for  which  the  person  injured  by  the  act 
constituting  the  offence  has  a  remedy  by  a  civil  action,  the 
offence  may  be  compromised  as  provided  in  the  next  section, 
except  when  it  was  committed — ^First.  By  or  upon  an  officer 
of  justice,  while  in  the  execution  of  the  duties  of  his  office. 
Second.  Riotously.  Third.  With  an  intent  to  commit  a 
felony. 

Sec.  662.  If  the  party  injured  appear  before  the  court  to 
which  the  depositions  are  required  to  be  returned  at  any  time 
before  trial,  and  acknowledge  in  writing  liat  he  has  received 
satisfaction  for  the  injury,   the  court  may,  in  its  discretion, 
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on  payment  of  the  costs  incurred,  order  all  the  proceeding 
to  be  stayed  upon  the  prosecution,  and  the  defendant  to  be 
discharged  therefrom ;  but,  in  such  case,  the  reason  for  the 
order  must  be  set  forth  therein,  and  entered  on  the  minutes. 

8eo.  663.  The  order  authorized  by  the  last  section  ^haU  be 
a  bar  to  another  prosecution  for  the  same  offence. 

Seo.  664.  No  public  offence  shall  be  compromised,  nor 
shall  any  proceeoing  for  the  prosecution  or  punishment 
thereof,  upon  a  compromise  be  stayed,  except  as  provided 
in  this  act. 


TV, — ^FINES  Ain)  FORFEITURES. 

Sbc.  665.  All  fines  and  forfeitures  collected  in  any  court 
of  this  territory,  shall  be  applied  to  the  payment  of  the 
costs  of  the  case  in  which  the  fine  is  imposed  or  the  for- 
feiture incurred,  and  after  such  costs  are  paid,  the  residue 
shall  be  paid  to  the  county  treasurer  of  the  county  in  which 
the  court  is  held. 

Sec  666.  If  any  clerk,  justice  of  the  peace,  sherifl^  con- 
stable, or  other  officer,  who  may  receive  any  fine  or  forfeiture, 
shall  refuse  or  neglect  to  pay  over  the  same  according  to  law, 
and  within  thirty  days  afler  the  receipt  thereof,  he  shall  be 
liable  upon  his  official  bond  for  the  amount  thereof,  with  fifty 
per  cent  damages  and  interest — to  be  recovered  in  like 
manner  as  for  failing  to  pay  over  money  received  on  ex- 
ecution— ^and  shall  be  deemed  guilty  of  a  misdemeanor; 
and,  on  conviction,  may  be  fined  in  any  sum  not  exceeding 
five  hundred  dollars,  or  by  imprisonment  not  exceeding 
three  months. 


VIIL— PROMISCUOUS  PROVISIONS. 

Sec  667.  The  term  '^  oath,"  when  used  in  this  act,  shall  be 
deemed  to  include  an  affirmation. 

Sec  668.  When  a  signature  of  a  person  is  re(]pired  by  this 
act,  the  mark  of  the  person,  if  he  cannot  write,  shall  be 
deemed  sufficient — ^the  name  of  the  person  making  the  mark 
being  written  near  it,  and  the  mark  being  witnessed  by  a 
person  who  writes  his  own  name  as  a  witness. 

Sec  669.  When  it  is  necessary  for  any  purpose  to  have  a 
person  who  is  in  prison  in  any  part  of  the  territory  brought 
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before  a  court  of  criminal  jurisdiction,  an  order  for  that  pur- 
pose may  be  made  by  the  court,  and  the  order  shall  be  ex- 
ecuted by  the  sheriff'  of  the  county  where  it  is  made. 

Sec.  670.  Process  issued  by  a  court  or  magistrate  shall  be 
executed  according  to  its  terms. 

Sec.  671.  The  term  "magistrate,"  when  used  in  this  act, 
signifies  any  one  of  the  officers  mentioned  in  section  one 
hundred  and  two. 

Sec.  672.  The  term  "peace  officer,"  when  used  in  this  act, 
signifies  any  one  of  the  officers  mentioned  in  section  one 
hundred  and  ei^ht. 

Sec.  678.  Tne  fees  allowed  to  justices  of  the  peace,  and 
other  officers  having  the  jurisdiction  and  authority  of  justices 
of  the  peace,  clerks,  peace  officers  and  district  attorneys  shall, 
when  the  defendant  is  convicted,  be  considered  and  recovered 
against  him  as  costs  in  the  suit,  and  be  collected  in  like  man- 
ner as  costs  in  civil  cases. 

Sec.  674.  In  every  case  where  a  criminal  action  may  have 
been  or  shall  be  removed  before  trial,  the  costs  accruing  upon 
such  removal  and  trial  shall  be  a  charge  against  the  county  in 
which  the  cause  of  indictment  occurred. 

Sec  675.  The  clerk  of  the  county  to  which  such  action  ia 
or  may  be  removed,  shall  certifv  the  amount  of  said  costs  to 
the  auditor  of  his  county,  which  shall  be  examined,  allowed 
and  paid  as  other  county  charges. 

Sec  676.  That  the  superseding  of  any  law  creating  a 
criminal  offence,  shall  not  oe  held  to  constitute  a  bar  to  the 
indictment  and  punishment  of  a  crime  alreadv  committed,  or 
to  bar  the  trial  and  punishment  of  a  crime  wnere  an  indict- 
ment has  been  already  found,  in  violation  of  the  law  so  super- 
seded, unless  the  intention  to  bar  such  indictment  and  pun- 
ishment, or  trial  and  punishment  where  an  indictment  has 
been  already  found,  is  expressly  declared  in  the  super- 
seding act. 

Sec  677.  This  act  shall  take  effect  from  and  after  its 
passage. 

Appeovbd,  February  Ist^  1864. 


CIIA.I>TEIl  III. 

AN  ACT  to  regulate  the  Settlement  of  the  Estates  of  Deceased 
Persons. 

I. — ^JURISMCTIOK. 

Sec.  1.    Wills,  when  proved,  letters  testamentary,  when  granted. 
%,    Jnriadiction  of  estate  of  non-resident. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  foUows : 

Sbc.  1.  Wills  shall  be  proved,  and  letters  testamentary,  or 
of  administration,  shall  be  granted :  First.  In  the  county  of 
which  the  deceased  was  a  resident,  at  or  immediately  previous 
to  his  death,  in  whatever  place  his  death  may  have  happened. 
Second.  In  the  county  m  which  he  may  have  died,  leaving 
estate  therein,  and  not  being  a  resident  of  the  territorv.  Third, 
la  the  county  in  which  any  part  of  his  estate  maj^  be,  he  having 
died  out  of  the  territory,  and  not  being  a  resident  thereof,  at 
the  time  of  his  death.  Fourth.  In  the  county  in  which  any 
part  ot  his  estate  may  be,  he  not  being  a  resident  of  the  tem- 
tory,  and  not  leaving  estate  in  the  county  in  which  he  died. 
Fifth.  In  all  other  cases,  in  the  county  where  application 
shall  first  be  made. 

Sec.  2.  When  the  estate  of  the  deceased  is  in  more  than 
one  county,  he  having  died  out  of  the  territory,  and  not  having 
been  a  resident  thereof  at  the  time  of  his  death,  or,  being  such 
non-resident,  and  dying  within  the  territory,  and  not  leaving 
estate  in  the  county  where  he  died,  the  probate  court  of  the 
county  in  which  application  is  first  made  for  letters  testa- 
mentary, or  of  administration,  shall  have  exclusive  jurisdiction 
of  the  settlement  of  the  estate. 
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II.— PROOF  OF  WILLS. 

8i0.  3.    Wills  to  be  dellrered  to  probate  coart. 

6.  Petition  of  ezecator,  liability  for  neglect. 

7.  Petition  for  probate,  order  for  production  of  will. 

10.  Penalty  for  disobeying,  application  for  probate,  when  made. 

12.  Time  for  proving  will,  citations. 

15.  finbpoenas  foi  witnesses,  hearing  to  prove  will. 

17.  Who  may  contest,  probate  when  not  contested. 

19.  Contest  and  proceedings  thereon. 

20.  Subscribing  witness  to  be  examined,  witness  when  residing  out  of  county. 
22.  Testimony  to  be  written,  oerUflcate  of  proof. 

24.  Will  and  certificate  to  be  filed,  record  to  be  evidence. 

26.  Wills  proved  in  other  states,  probate  of  copy  of. 

80.  Contesting  will  after  probate,  hearing  proof. 

S3.  Bevoking  probate,  effect  of. 

35.  Fees  and  costs,  probate  when  conclusive. 

87.  Lost  wills,  how  proved,  certificate  of  proof  of. 

40.  Restraining  executors  and  administrators. 

Sec.  8.  Any  person  having  the  custody  of  any  will,  shall, 
within  thirty  days  after  he  shall  have  knowledge  of  the  death 
of  the  testator,  deliver  it  into  the  probate  court  which  has 
jurisdiction  of  the  case,  or  to  the  person  named  in  the  will  as 
executor. 

Sec.  4.  Any  person  named  as  executor  in  any  will,  shall, 
within  thirty  days  after  the  death  of  the  testator,  or  within 
thirty  days  after  he  has  knowledge  that  he  is  named  executor, 
present  the  will,  if  in  his  possession,  to  the  probate  court 

Sec.  5.  If  he  intends  to  decline  the  trust,  he  shall,  at  the 
same  time,  file  his  renunciation  in  writing.  If  he  shall  neglect, 
for  ten  days,  to  file  his  renunciation,  such  neriect  shdl  be 
equivalent  to  a  renunciation,  unless,  for  cause  shown,  the  pro- 
bate court,  or  iudge,  shall  extend  the  time.  If  he  intends  to 
accept,  he  shall  present,  with  the  will,  a  petition  setting  forth 
the  facts  necessary  to  give  jurisdiction,  and,  when  the  same 
are  known,  the  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  deceased,  and  the  probable  value  and  charac- 
ter of  the  property  of  the  estate,  and  praying  that  the  will  be 
admitted  to  probate,  and  that  letters  testamentary  be  issued 
to  him.  If  the  jurisdictional  facts  existed,  but  are  not  fully 
set  forth  in  the  petition,  and  the  same  shall  be  afterwards 
proved,  in  the  course  of  the  administration,  the  probate  of  the 
will,  and  the  subse(]^uent  proceedings,  shall  not,  on  account  of 
such  want  of  jurisdictional  averments,  be  held  void. 

Sec  6.  Everj  person  who  shall  neglect  to  perform  any  of 
the  duties  required  in  the  preceding  sectionsi  without  rea- 
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sonable  cause,  shall  be  liable  to  eveiy  j>erson  interested  in  the 
will,  for  the  damages  they  may  sustain  in  consequence  of  such 
nefflect. 

DEC.  7.  Any  person  named  as  executor  in  a  will  which  is 
not  in  his  possession,  may  present  his  petition  to  the  probate 
court  which  has  jurisdiction,  praying  that  the  person  in  pos- 
sesion of  the  will  may  be  required  to  produce  it,  that  it  may 
be  admitted  to  probate,  and  that  letters  testamentary  may  be 
issued  to  him. 

Sec.  8.  Any  person  having  an  interest  in  the  will,  may,  in 
like  manner,  present  a  petition,  praying  thi:it  it  may  be  re- 
quired to  be  produced,  and  admitted  to  probate. 

Sec  9.  If  it  be  alleged,  in  any  petition,  that  any  will  is  in 
the  possession  of  a  third  person,  and  the  court  shall  be  satis- 
fied that  the  allegation  is  correct,  an  order  shall  be  issued  and 
served  upon  the  person  having  possession  of  the  will,  requiring 
him  to  produce  it  at  a  time  to  be  named  in  the  order. 

Sec  10.  If  he  has  possession  of  the  will,  and  neglects  or 
refuses  to  produce  it  in  obedience  to  the  order,  he  may,  by 
warrant  from  the  court,  be  committed  to  the  jail  of  the  county, 
and  be  kept  in  close  eonfinement  until  he  shall  produce 
the  wilL 

Sec.  11.  Applications  for  the  probate  of  a  will,  an4  for 
the  issuance  of  letters,  mav  be  made  to  the  probate  judce  out 
of  term  time,  or  at  chambers ;  and  he  may  also,  out  of  term 
time,  or  at  chambers,  issue  all  necessary  orders  and  writs  to 
enforce  the  production  of  any  will.  He  may  also  appoint  a 
special  term  tor  the  hearing  of  any  such  application. 

Sec.  12.  When  any  wiU  shall  have  come  into  the  posses- 
sion of  the  probate  court,  and  a  petition  for  the  probate  thereof, 
and  for  the  issuance  of  letters  testamentaiy,  or  letters  of  ad- 
ministration, with  the  will  annexed,  shall  have  been  filed,  the 
court,  or  judge,  shall  appoint  a  time  for  proving  it,  which 
shall  not  be  less  than  ten,  nor  more  than  thirty  days,  and  shall 
cause  notice  to  be  given  thereof  by  the  clerk,  by  publication 
in  some  newspaper,  if  there  is  one  printed  in  the  county,  if 
not,  then  by  notices  posted  in  three  public  places  in  the  county. 

Sbc.  13.  K  the  heirs  of  the  testator  reside  in  the  county, 
the  court  shall  also  direct  citations  to  be  issued  and  served 
upon  them,  to  appear  and  contest  the  probate  of  the  will  at  the 
time  appointed. 

Beg.  14.  If  the  will  is  presented  by  any  other  person  than 
the  one  named  as  executor,  or  if  it  be  presented  by  one  of 
several  persons  named  as  executors  in  the  will,  citations  shall 
also  be  issued  and  served  upon  such  person  or  persons,  if  res- 
ident within  the  county. 
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Sec.  15.  The  court  shall  also  direct  Buhpoenas  to  be  issued 
to  the  subscribing  wituesses  to  the  will,  if  they  reside  in  the 
county. 

Sec.  16.  At  the  time  appointed,  or  at  any  time  to  which 
the  hearing  may  be  continued,  upon  proof  being  made,  by 
affidavit,  or  otherwise,  to  the  satisfaction  of  the  court,  that 
notice  has  been  given,  as  required  in  the  preceding  sections, 
the  court  shall  proceed  to  hear  the  testimony  in  proof  of 
the  vrilL 

Sec  17.  Any  person  interested  may  appear  and  contest 
the  will.  If  it  appears  that  there  are  minors,  or  persons  re- 
siding out  of  the  county,  who  are  interested  in  the  estate,  the 
court  shall  appoint  some  attorney  to  represent  them. 

Sec.  18.  If  no  person  shall  appear,  to  contest  the  probate 
of  a  will,  the  court  may  admit  it  to  probate  on  the  testimony 
of  one  of  the  subscribing  witnesses  only,  if  he  shall  testify- 
that  the  will  was  executed,  in  all  particulars,  as  required  by 
law,  and  that  the  testator  was  of  sound  mind  at  the  time  of  its 
execution. 

Sec.  19.  If  any  person  appears  and  contests  a  will,  he  shall 
file  a  statement  in  writing  of  the  grounds  of  his  opposition. 
When  any  issue  or  issues  of  fact  shall  be  joined  in  the  probate 
court,  respecting  the  competency  of  the  deceased  to  make  a 
last  will  and  testament,  or  respecting  the  execution  by  the  de- 
ceased of  such  last  will  and  testament,  under  restraint,  or 
undue  influence,  or  fraudulent  representations,  or  for  any  other 
cause  affecting  the  validity  of  such  will,  the  court  shall  pro- 
ceed to  try  and  determine  such  issue  or  issues  of  fact,  and  snail 
be  governed  therein  by  the  same  rules  as  provided  by  law  for 
the  trial  of  issues  of  fact  in  the  district  courts  of  the  territory ; 
Provided^  hoioever^  that  no  trial  by  jury  of  such  issue  or  issues 
of  £Etct  shall  be  allowed  in  said  court  Issues  of  fact  shall  be 
deemed  joined  by  the  filing  of  the  grounds  of  opposition  with 
the  clerk  of  the  probate  court. 

Sec.  20.  If  the  will  is  contested,  all  the  subscribing  wit- 
nesses who  are  present  in  the  county,  and  who  are  of  sound 
mind,  must  be  produced  and  examined,  and  the  death,  absence 
or  insanity  of  any  of  them  shall  be  satis£Etctorily  shown  to  the 
court. 

Sbo.  21.  If  none  of  the  subscribing  witnesses  reside  in  the 
county  at  the  time  appointed  for  proving  the  will,  the  court 
may  admit  the  testimony  of  other  witnesses  to  prove  the 
sanity  of  the  testator  and  the  execution  of  the  will ;  and  as 
evidence  of  the  execution,  it  may  admit  proof  of  the  hand- 
writing of  the  testator,  and  of  the  subscribing  witnesses,  or  any 
of  them. 
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Sec.  22.  The  testimony  of  each  witness  shall  be  reduced  to 
writing  and  signed  by  him,  and  shall  be  deemed  good  evidence 
in  any  subsequent  contests  concerning  the  validity  of  the  will, 
or  the  sufficiency  of  the  proof  thereof,  if  the  witness  be  dead, 
or  has  permanently  removed  from  this  territory. 

Sec.  28.  If  the  court  shall  be  satisfied,  upon  the  proof 
taken  and  from  the  facts  found  by  it,  or  by  the  jury,  that  the 
will  was  duly  executed,  and  that  the  testator,  at  the  time  of 
the  execution,  was  of  sound  and  disposing  mind,  and  not 
under  restraint,  undue  influence,  or  fraudulent  misrepresenta- 
tions, a  certificate  of  the  proof  and  the  facts  found,  signed  by 
the  probate  judge  and  attested  by  the  clerk,  with  the  seal  of 
the  court,  shall  be  attached  to  the  will. 

Seo.  24.  The  will,  and  the  certificate  of  the  proof  thereof, 
together  with  the  testimony  which  has  been  taken,  shall  be 
filed  by  the  clerk  and  recorded  by  him  in  a  book  to  be  provided 
for  the  purpose. 

Sec  25.  The  record  of  the  will  and  the  exemplification  by 
the  clerk  in  whose  custody  it  may  be,  shall  bo  received  in  evi- 
dence, and  be  as  effectual  in  all  cases  as  the  original  would  be 
if  proved. 

Sec.  26.  All  wills  which  shall  have  been  duly  proved  and 
allowed  in  any  other  of  the  United  States,  or  in  any  foreign 
country  or  state,  may  be  allowed  and  recorded  in  the  probate 
court  of  any  county  m  which  the  testator  shall  have  left  any 
estate ;  Promded,  it  has  been  executed  in  conformity  with  the 
laws  of  this  territory. 

Sec.  27.  When  a  copv  of  the  will,  and  the  probate  thereof, 
duly  authenticated,  shall  be  produced  by  the  executor,  or  by 
any  other  person  interested  in  the  will,  with  a  petition  for 
letters,  the  same  shall  be  filed  in  court,  and  the  court  or  judge 
shall  appoint  a  time  of  hearing,  and  notice  shall  be  given  m 
the  same  manner  as  in  the  case  of  an  original  will  for  probate. 

Sec  28.  If,  on  hearing,  it  shall  appear  to  the  court  that  the 
instrument  ought  to  be  allowed  as  the  will  of  the  deceased, 
the  authenticated  copy  shall  be  admitted  to  probate  and 
recorded,  the  same  as  m  case  of  other  wills ;  and  the  will  shall 
have  the  same  force  and  effect  as  if  it  had  been  originally 
proved  and  allowed  in  the  same  court. 

Sec  29.  If,  on  hearing  it  shall  appear  to  the  court  that  the 
instrument  ought  to  be  allowed  as  the  will  of  the  deceased,  a 
copy  shall  be  filed  and  recorded,  and  the  will  shall  have  the 
ssme  force  and  effect  as  if  it  had  been  originally  proved  and 
allowed  in  the  same  court. 

Seo;  80.  When  a  will  has  been  admitted  to  probate,  any 
person  interested  may,  at  any  time  within  one  year  after  such 
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probate,  contest  the  same  or  the  validity  of  the  will.  For  that 
purpose  he  shall  file  in  the  court  before  which  the  will  was 
proved  a  petition  in  writing,  containing  his  allegations  against 
the  validity  of  the  will,  or  against  the  suflSciency  of  the  proof, 
and  praying  that  the  probate  may  be  revoked. 

Sec  81.  Upon  the  filing  of  the  petition,  a  citation  shall  be 
issued  to  the  executors  who  have  taken  upon  them  the  execu- 
tion of  the  will,  or  to  the  admistrators,  with  the  will  annexed, 
and  to  all  the  legatees  named  in  the  will,  residing  in  the  tern- 
tory,  orto  their  guardians,  if  any  of  them  are  minors,  or  their 
personal  representatives,  if  any  of  them  are  dead,  requiring 
them  to  appear  before  the  court  on  some  day  of  a  regular  term 
therein  specified,  to  show  cause  why  the  probate  of  the  will 
should  not  be  revoked. 

Skc.  82.  At  the  time  appointed  for  showing  cause,  or  at 
any  time  to  which  the  hearing  shall  be  continued,  personal 
service  of  the  citations  having  been  made  upon  any  person 
named  therein,  the  court  shall  proceed  to  hear  the  proofs  of 
the  parties.  If  any  devisees  or  legatees  named  in  the  will 
shall  be  minors,  and  have  no  guardians,  tiie  court  shall  appoint 
some  attorney  to  represent  them. 

Sec  88.  If,  upon  the  hearing  of  the  proofs  of  the  parties, 
the  court  shall  decide  that  the  will  is,  for  any  reason,  invalid, 
or  that  it  is  not  sufliciently  proved  to  have  been  the  last  will 
of  the  testator,  the  probate  snail  be  annulled  and  revoked. 

Sec  84.  Upon  the  revocation  being  made,  the  powers  of 
the  executor  or  administrator,  with  the  will  annexed,  shall 
cease ;  but  such  executor  or  administrator  shall  not  be  liable 
for  any  act  done  in  good  faith  previous  to  the  revocation. 

Sec  85.  The  fees  and  expenses  shall  be  paid  by  the  party 
contesting  the  will  or  the  probate,  if  the  will  or  probate  be 
confirmea.  If  the  probate  be  revoked,  the  party  who  shall 
have  resisted  the  revocation  shall  pay  the  costs  and  expenses 
of  the  proceedings,  or  the  same  shall  be  paid  out  of  the  pro- 
perty of  the  deceased,  as  the  court  shall  direct. 

Sec  86.  If  no  person  shall,  within  one  year  after  the  pro- 
bate, cohtest  the  same,  or  the  validity  of  the  will,  the  probate 
of  the  will  shall  be  conclusive ;  saving,  to  infants,  married 
women  and  persons  of  unsound  mind,  a  like  period  of  one 
year  after  their  respective  disabilities  are  removed. 

Sec  87.  Whenever  any  will  shall  have  been  lost  or  des- 
troyed, by  accident  or  design,  the  probate  court  shall  have 
power  to  take  proof  of  the  execution  and  validity  of  the  will, 
and  to  establish  the  same,  notice  to  all  persons  interested 
having  been  first  given,  as  prescribed  in  regard  to  proo&  of 
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wills  in  other  cases.  All  the  testimony  given  shall  he  reduced 
to  writing,  and  sig^ned  hv  the  witnesses. 

Sec.  3§.  No  will  shall  he  allowed  to  he  proved  as  a  lost  or 
destroyed  will,  unless  the  same  shall  he  proved  to  have  heen 
in  existence  at  the  time  of  the  death  of  the  testator,  or  he 
shown  to  have  been  fraudulently  destroyed  in  the  lifetime  of 
the  testator,  nor  unless  its  provisions  shall  be  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses. 

Sbc.  89.  When  any  will  shall  be  established,  the  provisions 
thereof  shall  be  distinctly  stated  and  certified  by  the  probate 
judge,  under  his  hand  and  the  seal  of  his  court;  and  the  cer- 
tificate, together  with  the  testimony  upon  which  it  is  founded, 
shall  be  recorded  as  other  wills  are  required  to  be  recorded, 
and  letters  testamentary,  or  of  administration,  with  the  will 
annexed,  shall  be  issued  thereon,  in  the  same  manner  as  upon 
wills  produced  and  duly  proved. 

8bo.  40.  If,  before  or  during  the  pendency  of  an  application 
to  prove  a  lost  or  destroyed  will,  letters  of  administration  be 
granted  on  the  estate  of  the  testator,  or  letters  testamentary  of 
any  previous  will  of  the  testator,  be  granted,  the  court  shall 
have  authority  to  restrain  the  administrators  or  executors  so 
appointed,  from  any  acts  or  proceedings  which  would  be  inju- 
rious to  the  legatees  or  devisees  claiming  under  the  lost  or 
destroyed  will. 


III.— LETTERS   TESTAMENTARY   AND  OP  ADMINISTRA- 
TION, AND  BONDS  OP  EXECUTORS  AND 
ADMINISTRATORS. 

Sic.  41.     Letters,  etc.,  to  be  issned. 

42.  Ezecator,  who  competent,  letters  with  wfll  annexed. 

43.  Objections  to  execntor,  exe«atrlx,  nananied. 

45.  Exeoator  of  exeontor. 

46.  Letters  when  executor  named  is  a  minor. 

47.  Powers  of  administrator,  two  executors. 
49.  Powers  of  administrator,  with  will  annexed. 

60.  Form  of  letters  testamentary. 

61.  Form  of  letters  of  administration  with  will  annexed. 

62.  EsUtes  intestate,  who  entitled  to. 

63.  Who  to  have  prelbrenoe,  discretion  in  court. 

66.  Administrator,  who  may  act,  administratrix  onmarrled. 

67.  Minor  administrator,  letters  how  applied  for. 
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6bo.  59.  When  gnnted,  not^'ce  of  applicmtion. 

61.  Who  may  contest,  hearing,  evidence  of  notice. 

6i.  Wlien  letters  of  adminietration  may  be  granted. 

66.  Proof  of  death  of  intestate. 

66.  How  administration  may  be  granted  to  one  or  more. 

67.  Petition  for  revocation,  citation  and  answer. 

69.  Hearing  survivors  may  obtain,  form  of  letters  of  administration. 

72.  Oath  of  administrator  and  execntor,  letters,  etc.,  to  be  recorded. 

73.  Bond  of  admtnistrator  and  executor,  additional  bond. 

74.  Separate  bonds,  soit  on  bonds,  snreties  to  justify. 

77.  DonbtlU  securities,  additional  security  may  be  required. 

78.  Insafficient  security,  cause  for  change. 

79.  Letters  without  bond,  application  for  farther  security. 
83.  Letters  may  be  revoked,  suspending  powers  of  executors. 
S5.  Further  security  without  application. 

86.  Sureties  desiring  to  be  released,  when  not  liable. 

88.  Failure  to  find  new  sureties,  addition  when  made. 

90.  Special  administrator,  who  may  be  appointed. 

92.  Who  have  preference,  bond  of,  powers  and  duties. 

96.  Account  and  oath  of,  may  be  appointed  in  other  cases. 

98.  Incompetency  of  one  executor  of  several  to  act. 

99.  Incompetency  of  all  the  executors. 

100.  Proof  of  will  after  granting  letters,  etc. 

101.  Powers  of  executors  in  such  cases,  resignation  of. 

103.    Acts  when  not  valid,  transcript  of  court  minutes  of  appointment. 
105.    Judge,  when  not  to  act^  Judge  of  an  a(^oinkig  county,  when  to  act. 

Sbc.  41.  When  any  will  shall  have  been  proved  and 
allowed,  the  probate  court  shall  issue  letters  thereon  to  the 
persons  named  in  the  will  as  exeutors,  who  are  competent  to 
discharge  the  trust,  and  who  shall  appear  and  quality. 

Sec.  42.  No  person  shall  be  deemed  competent  to  serve  as 
executor,  who,  at  the  time  the  will  is  proved,  shall  be :  First. 
Under  the  ace  of  majority ;  or,  Second.  Who  shall  have 
been  convictea  of  an  infamous  crime ;  or.  Third.  Who,  upon 
proof,  shall  be  adjudged  by  the  court  incompetent  to  execute 
the  duties  of  the  trust,  by  reason  of  drunkenness,  improvi- 
dence or  want  of  understanding.  If  any  such  person  be 
named  as  the  sole  executor,  in  any  will,  or  if  all  the  persons 
named  as  executors  are  incompetent,  or  shall  renounce,  or  fail 
to  apply  for  letters,  or  to  appear  and  qualify,  letters  of  admin- 
istration, with  the  will  annexed,  shall  not  be  issued. 

Sec  48.  Any  person  interested  in  a  will,  may  file  objections 
in  writing  to  the  granting  of  letters  testamentary  to  the  persons 
named  as  executors,  or  any  of  them,  and  the  objections  shall 
be  heard  and  determined  by  the  court ;  a  petition  may  also  be' 
filed  for  the  issuance  of  letters  of  administration,  with  the  will 
annexed. 
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Bec.  44.  When  an  unmarried  woman,  who  shall  have  been 
appointed  executrix,  shall  marry,  her  marriage  shall  extinguish 
her  authority.  When  a  married  woman  is  nominated  as  exec- 
utrix, she  may  be  appointed,  and  serve,  in  every  respect,  as  if 
she  were  ^femme  sole. 

Sec.  45.  No  executor  of  an  executor  shall,  as  such,  be  au- 
thorized to  administer  on  the  estate  of  the  first  testator,  but  on 
the  death  of  the  sole  or  surviving  executor  of  anv  last  will, 
letters  of  administration  with  the  will  annexed,  of  the  estate 
of  the  first  testator,  left  unadministered,  shall  be  issued. 

Sec  46.  When  a  person  under  the  age  of  twenty-one  years 
shall  be  named  executor,  letters  of  administration  with  the 
will  annexed,  shall  be  granted  during  the  minority  of  the 
executor,  unless  there  is  another  executor  who  shall  accept  the 
trust  and  qualify,  in  which  case  the  executor  who  shall  accept 
the  trust  and  qualify,  shall  have  letters  testamentary,  and.shall 
administer  the  estate  until  the  miner  shall  arrive  at  full  age, 
when  he  may  be  admitted  as  joint  executor. 

Sec,  47.  When  all  the  executors  named  shall  not  be 
appointed  by  the  court,  such  as  are  appointed  shall  have  the 
same  authoritv  to  perform  every  act  ana  discharge  every  trust 
required  by  {he  will,  and  their  acts  shall  be  as  effectual  for 
every  purpose  as  if  all  were  appointed  and  should  act  together. 
When  there  are  two  executors  or  administrators,  the  acts  of 
one  alone  shall  be  effectual,  if  the  other  is  absent  from  the 
territory,  or  from  any  cause  is  laboring  under  legal  disability 
from  serving,  as  if  he  should  have  given  his  co-executor,  or 
co-administrator  authority,  under  seal,  to  act  alone  or  for  both ; 
and  when  there  are  more  than  two  executors,  the  act  of  a 
majority  shall  be  sufficient. 

Sec  48.  Administrators,  with  the  will  annexed,  shall  have 
the  same  authority  as  the  executor  named  in  the  will  would 
have  had,  and  their  acts  shall  be  as  effectual  for  every  purpose. 

Sec  49.  Letters  testamentary  and  of  administration,  with 
the  will  annexed,  shall  be  signed  by  the  clerk,  and  be  under 
the  seal  of  the  court. 

Sec  50.    Letters  testementary  may  be  in  substantially  the 

following  form :  "The  territory  of  Idaho,  county  of . 

The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto 
annexed,  having  been  proved  and  recorded  in  the  probate 

court  of  the  county  of ,  C.  D.,  who  is  named  therein,  is 

hereby  appointed  executor.    Witness,   G.  H.,  clerk  of  the 

probate  court  of  the  county  of ,  with  the  seal  of  the 

court  affixed,  the day  of ,  A.  D.  18 — .    (Seal.)    By 

order  of  the  court.     G.  H.,  clerk. 

Sec  51.    Letters  of  administration,  with  the  will  annexed, 
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may  be  substantially  in  the  following  form :     "The  territory 

of  Idaho,  county  of .     The  last  will  of  A.  B.,  deceased, 

a  copy  of  which  is  hereto  annexed,  having  been  proved  and 

recorded  in  the  probate  court  of  the  county  of ,  and  there 

being  no  executor  named  in  the  will,  (or,  as  the  case  may  be), 
C.  D.  is  hereby  appointed  as  administrator,  with  the  will  an- 
nexed.   Witness,   G.  H.,  clerk  of  the  probate  court  of  the 

county  of ,  with  the  seal  of  the  court  affixed,  the 

day  of ,  A.  D.,  18 — .    (Seal.)    By  order  of  the  court, 

G.  H.,  clerk.*' 

Sec.  52.  Administration  of  the  estate  of  a  person  dying 
intestate,  shall  be  granted  to  some  one  or  more  of  the  persons 
hereinafter  mentioned,  and  they  shall  be  respectively  entitled 
in  the  following  order :  First  The  surviving  husband  or 
wife,  or  some  person  whom  he  or  she  may  request  to  have 
appointed.  Second.  The  children.  Third  the  fether  or 
mother.  Fourth.  The  brothers.  Fifth.  The  sisters.  Sixth. 
The  grandchildren.  Seventh.  Any  other  of  the  children 
entitled  to  share  in  the  distribution  of  the  estate.  Eighth. 
The  creditors.  Ninth.  Any  of  the  kindred  not  above  enum- 
erated, within  the  fourth  degree  of  consanguinity.  Tenth. 
The  public  administrator.  Eleventh.  Any  person  or  persons 
legally  competent :  Provided^  That  when  there  was  any  part- 
nership existing  between  the  intestate,  at  the  time  of  his  death, 
and  any  other  person,  the  surviving  partner  shall  in  no  case  be 
appointed  administrator  of  the  estate  of  such  intestate. 

Sec.  58.  When  there  shall  be  several  persons  claiming  and 
equally  entitled  to  the  administration,  males  shall  be  preferred 
to  females,  and  relatives  of  the  wjiole  blood  to  those  of  the 
half  blood. 

Sec  54.  When  there  are  several  persons  equally  entitled 
to  the  administration,  the  court  may,  in  its  discretion,  grant 
letters  to  one  or  more  of  them. 

Sec.  55.  No  person  shall  be  entitled  to  letters  of  adminis- 
tration, who  shall  be — ^First  Under  the  age  of  majority ;  or, 
Second.  Who  shall  have  been  convicted  of  an  infamous 
crime ;  or,  Third.  Who,  upon  proof,  shall  be  adjudged  by 
the  court  incompetent  to  execute  the  duties  of  the  trust,  by 
reason  of  drunkenness,  improvidence,  or  want  of  integrity  or 
understanding. 

Sec  56.  When  any  unmarried  woman,  who  shall  have 
been  appointed  administratrix,  shall  marry,  her  marriage  shall 
extinguish  her  authority. 

Sec  57.  If  any  person  entitled  to  administration  shall  be 
a  minor,  administration  shall  be  granted  to  his  or  her  guardian. 

Sec  58.    Application  for  letters  of  administration  shall  be 
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made  by  petition,  in  writing,  signed  by  the  applicant  or  bis 
counsel,  and  filed  by  the  clerk  of  the  court.  The  petition 
must  state  the  fiicts  essential  to  give  the  court  jurisdiction  of 
the  case,  and  when  the  same  is  known  to  the  administrator,  he 
shall  state  the  name,  ages,  and  residence  of  the  heirs  of  the 
deceased,  and  the  value  and  character  of  the  property.  If 
the  jurisdictional  facts  existed,  but  are  not  fully  set  forth  in 
the  petition,  and  the  same  shall  be  afterwads  proved  in  the 
course  of  the  administration ^  the  decree  of  administration^ 
and  the  subsequent  proceedings,  shall  not,  on  account  of  such 
want  of  jurisdictional  averment,  be  held  void. 

Sec.  59.  Letters  of  administration  shall  be  granted  at  a 
regular  term  of  the  court,  or  at  chambers  at  a  special  term 
appointed  by  the  judge  for  the  hearing  of  the  application. 

OEC,  60.  When  any  petition  praying  for  letters  of  admin- 
istration has  been  filed,  the  clerk  shall  give  notice  thereof,  by 
causing  notices  to  be  posted  up  in  at  least  three  public  plac« 
in  the  county,  one  of  which  shall  be  at  the  place  where  the 
court  was  held.  The  notice  shall  state  the  name  of  the  de- 
ceased, the  name  of  the  applicant,  and  the  term  of  the  court 
at  which  the  application  will  be  heard.  Such  notice  shall  be 
given  at  least  ten  days  before  the  hearing. 

Sec.  61.  Any  person  interested  may  contest  the  application, 
by  filing  a  written  opposition  thereto,  on  the  ground  of  the 
incompetency  of  the  applicant,  or  may  assert  his  o^vn  rights 
to  the  administration,  and  pray  that  letters  be  issued  to  him- 
self, after  proper  petitition  filed,  and  due  notice  ffiven. 

Sec.  62.  On  the  hearing,  it  being  first  proved  that  the  no- 
tice has  been  given  according  to  law,  the  court  shall  proceed 
to  hear  the  allegations  and  proof  of  the  parties,  and  to  order 
the  issuance  of  letters  of  administration,  as  the  case  may 
require. 

Sec.  68.  An  entry  in  the  minutes  of  the  court  that  proof 
was  made,  that  notice  had  been  given,  according  to  law,  shall 
be  conclusive  evidence  of  the  fact  of  such  notice. 

Sec.  64.  Letters  of  administration  may  be  granted  to  any 
applicant,  though  it  appears  that  there  are  other  persons 
having  better  rights  to  the  administration,  when  such  persons 
fail  to  appear  and  claim  the  issuance  of  letters  to  themselves. 

Sec  65.  Before  letters  of  administration  shall  be  granted 
on  the  estate  of  any  person  who  is  represented  to  have  died 
intestate,  the  fact  of  his  having  died  intestate  shall  be  proved 
by  the  testimony  of  the  applicant,  and  the  court  may  also 
examine  any  other  person  concerning  the  time,  place,  and 
manner  of  the  death,  the  place  of  his  residence  at  the  time  of 
his  death,  the  value  and  character  of  his    property,  and 
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whetter  or  not  the  deceased  left  any  will,  and  may  compel 
any  person  to  attend  as  a  witness  for  that  purpose. 

Skc.  86.  Administration  may  be  granted  to  any  one  or 
more  competent  persons,  although  not  entitled  to  the  same, 
at  the  request  of  the  person  entitled  to  be  ioined  with  such 
person.  The  request  shall  be  in  writing,  and  shall  be  filed  in 
the  court.  When  the  person  entitled  is  a  non-resident  of  the 
territory,  affidavits,  or  depoeitions,  taken  tx  parte  before  any 
officer  authorized  by  the  laws  of  the  territory  or  state  where 
the  same  are  taken,  to  take  acknowled^ents  and  adminis- 
ter oaths,  may  be  received  e^ ,  prima  facie  evidence  of  the 
indentity  of  the  party,  if  free  from  reasonable  suspicion,  and 
the  fact  be  established  to  the  satisfaction  of  the  court. 

Sec.  67.  When  letters  of  administration  have  been  granted 
to  any  other  person  than  the  surviving  husband  or  wife,  the 
child,  the  father,  mother  or  the  brother  of  the  intestate,  any 
one  of  them  may  obtain  the  revocation  of  the  letters  by  pre- 
senting to  the  probate  court  a  petition  praying  the  revocation, 
and  that  letters  of  administration  be  issued  to  him  or  her. 

Sbc.  68.  "When  any  such  petition  is  filed,  the  clerk  shall 
issue  a  citation  to  the  administrator  to  appear  and  answer  the 
petition  at  the  next  regular  term  of  the  court,  or  at  any  special 
term  that  may  be  appointed  by  the  judge. 

Sbc.  69.  At  the  time  appointed — ^the  citation  having  been 
duly  served  and  returned — ^the  court  shall  proceed  to  hear  the 
allegations  and  proofs  of  the  parties  ;  and  if  the  right  of  the 
applicant  is  established,  and  he  or  she  be  competent,  letters 
of  administration  shall  be  granted  to  the  applicant,  and  the 
letters  of  the  former  administrator  be  revoked. 

Sec  70.  The  surviving  husband  or  wife,  when  letters  of 
administration  have  been  granted  to  a  child,  to  the  father  or 
to  a  brother  of  the  intestate,  or  any  of  such  relatives,  when 
letters  have  been  granted  to  any  other  of  them,  may  assert 
his  or  her  prior  right,  and  obtain  letters  of  administration,  and 
have  the  letters  before  granted  revoked,  in  the  manner  pre- 
scribed in  the  three  preceding  sections. 

Sec.  71.  Letters  of  administration  shall  bo  signed  by  the 
clerk,  and  be  under  the  seal  of  the  court,  and  may  be  sub- 
stantially in  the  following  form : 

"Territory  of  Idaho,   oountv  of .     C.  D.  is  hereby 

appointed  administrator  of  tne  estate  of  A.  B.,  deceased. 
[Seal.]    Witness,  G.  H.,  clerk  of  the  probate  court  of  the 

county  of ,  vnih  the  seal  of  the  court  affixed,  the  — day 

of ,  A.  D.  18—.    By  order  of  the  court.     G.  H.  cleric.''* 

Sbc.  72.  Before  letters  testamentary  or  of  administration 
shall  be  issued  to  the  executor  or  administrator,  he  shall  take 

22 
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and  subscribe  an  oath  or  affirmation,  before  the  probate  ludge 
or  clerk,  that  he  will  perform,  according  to  law,  the  duties 
of  executor  or  administrator ;  said  oath  shall  be  attached  to 
the  letters.  All  letters  testamentary  and  of  administration 
issued  to,  and  all  bonds  executed  by,  executors  or  admin- 
istrators, with  the  affidavits  and  certificates  thereon,  as  pro- 
vided for  in  this  act,  shall  be  forthwith  recorded  by  the  clerk 
of  the  court  having  jurisdiction  of  the  estate,  respectively,  in 
a  book  to  be  kept  oy  him  in  his  office  for  that  purpose ;  and 
the  said  records  and  duly  certified  copies  taken  therefrom, 
shall  have  the  same  force  and  effect,  in  all  cases  whatsoever, 
as  the  original  papers  would  have. 

Sec  73.  Every  person  to  whom  letters  testamentary  or  of 
administration  shall  have  been  directed  to  issue,  shall,  before 
receiving  the  letters,  execute  a  bond  to  the  people  of  the  ter- 
ritory of  Idaho,  with  two  or  more  sufficient  sureties,  to  be 
approved  by  the  probate  judge.  In  form,  the  bond  shall  be 
joint  and  seveial,  and  the  penalty  shall  not  be  less  than  twice 
the  value  of  the  personal  property  belonging  to  the  estate — 
which  value  shall  be  ascertained  by  the  probate  judge,  by  the 
examining  on  oath  of  the  party  applying,  and  of  any  other 
person  he  may  think  proper  to  examine.  The  probate  judge 
shall  require  an  additional  bond  whenever  the  sale  of  any  real 
estate  belonging  to  an  estate  is  ordered  by  him.  The  bond 
shall  be  conditioned  that  the  executor  or  administrator  shall 
faithfully  execute  the  duties  of  the  trust  according  to  law.  He 
shall  also  require  bond  and  sufficient  surety  for  the  annual 
rents,  issues  and  profits  of  all  real  estate  in  his  charge,  as 
such  executor  or  administrator,  to  be  approved  by  the  probate 
judge. 

Sec.  74.  "When  two  or  more  persons  shall  be  appointed 
executors  or  administrators,  the  probate  judge  shall  take  a 
separate  bond  from  each  of  them. 

Sec.  76.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  upon,  from  time  to  time,  by  any 
person  aggrieved,  in  his  own  name,  until  the  whole  penalty  is 
exhausted. 

Sec  76.  In  all  cases  where  bonds  are  required  by  this  act, 
the  sureties  must  Justify,  on  oath,  before  the  iudge  or  clerk 
of  some  court  having  a  seal,  to  the  effect  that  they  are  house- 
holders, resident  within  this  territory,  and  are  worth  the 
amount  justified  to,  over  and  above  their  debts  and  liabilities, 
exclusive  of  property  exempt  from  execution. .  Such  justifi- 
cation shall  be  in  writing,  signed  by  the  person  justifying, 
and  certified  to  by  the  judge  or  clerk  wlio  takes  the  same, 
and  attached  to  and  filed  with  the  bond.    Whenever  the 
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Senal  snm  of  the  bond  amounts  to  more  than  two  thousand 
oUarSy  the  sureties  may  be  allowed  to  become  liable  for 
portions  of  said  penal  sum,  making  in  the  aggregate  the 
whole  penal  sum  of  such  bond. 

Sec.  77.  Before  the  probate  judge  approves  of  any  bond 
required  by  said  act,  he  may,  of  his  own  motion,  or  at  anytime 
after  the  approval  of  such  bond,  upon  the  motion  of  any  per« 
son  interested  in  said  estate,  supported  by  affidavit,  that  any 
one  or  all  of  such  securities  are  not  worth  as  much  as  thev 
have  justified  to,  order  a  citation  to  issue,  requiring  such 
security  or  securities  to  appear  before  him,  at  a  particular 
time  and  place,  to  testify  touching  his  or  their  property  and 
its  value ;  and  the  judge  shall,  at  the  time  such  citation  is 
issued,  cause  a  notice  to  be  issued  to  the  executor  or  admin- 
istrator, and  requiring  his  appearance  at  the  return  of  the 
citation.  Upon  the' return  ot  the  citation,  the  judge  may 
swear  the  securities  and  such  witnesses  as  may  be  produced, 
touching  the  property  of  such  securities  and  its  value ;  and 
if,  upon  such  investigation,  the  judge  is  satisfied  that  the  bond 
is  insufficient,  he  may  require  sufficient  additional  security, 
within  such  time  as  may  be  reasonable — ^not  less  than  five 
days. 

Sec.  78.  If  sufficient  securily  is  not  given  within  the  time 
fixed  by  the  judge's  order,  the  right  of  such  executor  or  ad- 
ministrator shall  cease,  and  the  person  next  entitled  to  the 
administration  on  the  estate,  who  will  execute  a  sufficient 
bond,  shall  be  appointed  to  the  administration. 

Sec.  79.  When  it  is  expressly  provided,  in  the  will  of  a 
testator,  that  no  bond  shall  be  reqmred  of  the  executor,  letters 
testamentary  may  issue  without  any  bond  having  been  ^ven ; 
but  an  executor,  to  whom  letters  have  been  issued  without 
bond,  may,  at  any  time  afterward,  whenever  it  may  be  showa 
from  any  cause  to  be  necessary  or  proper,  be  required  to  ap- 
pear ana  file  a  bond,  as  in  other  cases. 

Sec.  80.  Whenever  any  person  interested  in  any  estate, 
shall  discover  that  the  sureties  of  any  executor  or  adminis- 
trator have  become,  or  are  becoming  insolvent,  that  they  have 
removed,  or  are  about  to  remove  irom  the  territory,  or  that 
from  any  other  cause,  the  bond  is  insufficient,  he  may  apply, 
by  petition  to  tiie  probate  judge,  and  require  that  furtiier 
security  be  given. 

Sec  81.  If  the  probate  judge  shall  be  satisfied  thtft  the 
matter  requires  investigation,  a  citation  shall  be  issued  to  the 
executor  or  administrator,  requiring  him  to  appear,  at  a  time 
and  place  to  be  therein  specified,  to  show  cause  why  he  should 
not  give  further  security.    The  citation  shall  be  served  per- 
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Bonally  on  tbe  executor  or  administrator,  at  least  five  d&je 
before  the  return  dajr ;  if  he  shall  have  absconded,  or  cannot 
be  found,  it  may  be  served  by  leaving,  a  copy  of  it  at  his  last 
place  of  residence. 

Sbc.  82.  On  the  return  of  the  citation,  or  at  such  other 
time  as  the  judge  shall  appoint,  he  shall  proceed  to  hear  the 
p(roo&  aud  idlegations  of  the  parties^  If  it  shall  satisfactorily 
appear  that  the  security  is,  from  any  cause,  insufficient,  he 
may  make  an  order  requiring  the  executor  or  administrator 
to  give  further  security,  or  file  a  new  bond  in  the  usual  form, 
within  a  reasonable  time,  not  exceeding  five  days. 

Sec.  8S.  If  the  executor  or  administrator  neglect  to  comply 
with  the  order,  within  the  time  prescribed,  the  judge  shall, 
by  order,  revoke  his  letters,  and  his  authority  shall  thereupon 
cease. 

Seo.  84.  When  a  petition  is  presented  praying  that  an  ex- 
ecutor or  administrator  be  required  to  give  further  security, 
and  when  it  shall  also  be  alleged,  on  oath  or  affirmation,  that 
the  executor  or  administrator  is  wasting  the  property  of  the 
estate,  the  judge  may,  by  order,  suspend  his  powers  until  the 
matter  can  be  heard  and  determined. 

Sec.  85.  When  it  shall  come  to  his  knowledge  that  the 
bond  of  any  executor  or  administrator  is,  from  any  cauBO, 
insufficient,  it  shall  be  the  duty  of  the  probate  judge,  without 
any  application,  to  cause  him  to  be  cited  to  appear  and  show 
cause  why  he  should  not  ^ve  further  security,  and  to  proceed 
thereon,  as  upon  the  application  of  any  person  interested* 

Seo.  86.  When  either  or  all  of  the  sureties  of  any  ex- 
ecutor or  administrator,  shall  desire  to  be  released  from 
responsibility,  on  account  of  his  future  acts,  they  may  make 
application  to  the  probate  court  or  judge  for  relief,  and  the 
judge  or  court  shall  cause  a  citation  to  the  executor  or  admin- 
istrator to  be  issued  and  served,  requiring  him  to  appear,  at  a 
time  and  place  to  be  therein  specified,  and  to  give  other  se* 
curity,  which  citation  shall  be  served  personally. 

Sec.  87.  If  new  sureties  be  given  to  the  satisfaction  of  the 
judge,  he  may,  thereupon,  make  an  order  that  the  surety  or 
sureties  who  applied  for  relief  shall  not  be  liable,  on  their 
bond,  for  any  subsequent  act,  default,  or  misconduct  of  the 
executor  or  administrator. 

Seo.  88.  If  the  executor  or  administrator  neglect  or  refuse 
to  give  new  sureties,  id  the  satisfiiction  of  the  judge,  on  the 
return  of  the  citation,  or  within  auch  reasonable  time  as  the 
judge  shall  allow,  not  exceeding  five  days,  unless  tiie  surety 
or  sureties  making  the  application  shall  consent  to  a  longer 
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extension  of  time,  tiie  court  or  judge  shall,  by  order,  revoke 
ihe  letters  granted. 

Sec.  89.  The  applications,  authorized  by  the  nine  pre- 
ceding sections  of  this  act,  may  be  heard  and  determined  out 
of  term  time.  All  orders  made  therein,  shall  be  entered  upon 
the  minutes  of  the  court. 

Sbo.  90.  When  there  shall  be  a  delay  in  granting  letters 
testamentary,  or  of  administration,  from  any  cause,  or  when 
such  letters  shall  have  been  granted  irregularlv,  or  no  suf- 
ficient bond  shall  have  been  filed,  as  required  by  law,  or  when 
no  application  shall  have  been  made  for  such  letters,  th^ 
probate  judge  shall  appoint  a  special  administrator  to  collect 
and  take  charge  of  the  estate  of  the  deceased,  in  ^atever 
county  or  counties  the  same  be  found,  and  to  erercise  such 
other  powers  as  may  be  necessary  for  the  preservation  of  the 
estate ;  or,  he  may  direct  the  public  administrator  of  his 
county  to  take  charge  of  the  estate. 

Sbc.  91.  The  appointment  may  be  made  out  of  term  time, 
and  without  notice,  and  shall  be  made  by  entry  upon  the 
minutes  of  the  court,  which  shall  specify  the  powers  to  be 
exercised  by  the  administrator.  Upon  such  order  being  en* 
tered,  and  after  the  person  appointed  has  given  bond,  the 
clerk  shall  issue  letters  of  administration  to  such  person,  in 
conformity  with  the  order. 

8bc.  92.  In  making  the  appointment  of  a  special  adminis- 
trator, the  probate  judge  shall  give  preference  to  the  person  or 
persons  entitled  to  letters  testamentary,  or  of  administration, 
out  no  appeal  shall  be  allowed  from  the  appointment. 

8bc.  98.  Before  any  letters  shall  issue  to  any  special  ad- 
ministrator, he  shall  ^ve  bond  in  such  sum  as  the  probate 
judge  may  direct,  with  sureties,  to  the  satisfaction  of  said 
judge,  conditioned  for  the  faithfdl  performance  of  hiis  duties. 

Sec.  94.  The  special  administrator  shall  collect  and  pre- 
serve, for  the  executor  or  administrator,  all  the  goods,  chattels, 
and  debts,  of  the  deceased,  all  incomes,  rents,  is&ues  and 
profits,  claims  and  demands,  of  the  estate ;  shall  ts^  charge 
and  management  of,  enter  upon,  and  preserve  from  damage, 
waste  and  injury,  the  real  estate ;  Mid  for  any  such,  and  all 
necessary  purposes,  may  commence  and  maintain,  or  d^end, 
suits  and  other  le^al  proceedings,  as  an  administrator.  He 
mav  sell  such  perishable  estate  as  the  probate  court  may  order 
to  be  sold,  and .  may  exercise  such  other  powers  as  may  have 
been  conferred  upon  him  bj  his  appointment ;  but,  in  no  case, 
shall  he  be  liable  to  an  action  by  any  creditor,  on  any  claim 
against  the  estate,  nor  pay  any  claim  against  the  deceased. 

Sec.  95.    When  letters  testamentary,  or  of  administration^ 
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on  the  estate  of  the  deceased,  have  been  granted,  the  powers 
of  the  special  administrator  shall  cease,  and  he  shall  forthwith 
deliver  to  the  executor  or  administrator,  all  the  property  and 
effects  of  the  deceased  in  his  hands ;  and  the  executor  or  ad- 
ministrator may  be  permitted  to  prosecute  to  final  judgment 
any  suit  commenced  by  the  special  administrator. 

Sbc.  96.  The  special  admrnistrator  shall  also  render  an  ac- 
count, on  oath,  of  his  proceedings^  in  like  manner  as  other  ad- 
ministrators are  required  to  do. 

Sbc.  97.  Whenever  an  executor  or  administrator  shall  die, 
or  his  letters  be  revoked,  and  the  circumstauces  of  the  estate 
Inquire  the  immediate  appointment  of  an  administrator,  the 
probate  judge  may  appoint  a  special  administrator,  as  provided 
in  the  preceding  sections. 

Sec  98.  In  case  any  one  of  several  executors  or  adminis- 
trators, to  whom  letters  shall  have  been  granted,  shall  die,  be- 
come lunatic,  be  convicted  of  an  infamous  offence,  or  other- 
wise become  incapable  of  executing  the  trust,  or  in  case  the 
letters  testamentary  or  of  administration  shall  be  revoked,  or 
annulled,  according  to  law,  with  respect  to  any  one  executor 
or  administrator,  the  remaining  executor  or  administrator 
shall  proceed  and  complete  the  execution  of  the  will  or 
administration. 

Sec  99.  If  all  such  executors  or  administrators  shall  die 
or  become  incapable,  or  the  power  and  authority  of  all  of  them 
shall  be  revoked  according  to  law,  the  probate  court  shall  issue 
•  letters  of  administration,  with  the  will  annexed,  or  otherwise, 
to  the  widow  or  next  of  kin,  or  others,  in  the  same  manner  as 
is  directed  in  relation  to  original  letters- of  administration. 
The  administrators  so  appointed  shall  give  bond  in  the  like 
penalty,  with  like  sureties  and  conditions  as  herein  before  re- 
quired of  administrators,  and  shall  have  the  like  power  and 
authority. 

Seo.  100.  If,  after  granting  letters  of  administration  on 
the  grounds  of  intestacy,  a  will  of  the  deceased  shall  be  duly 
proved  and  allowed  by  the  court,  the  letters  of  administration 
shall  be  revoked,  and  the  power  of  the  administrator  shall 
cease,  and  he  shall  render  an  account  of  his  administration 
within  such  time  as  the  court  shall  direct 

Sec.  101.  In  such  case,  the  executor  of  the  will,  or  the  ad- 
administrator,  with  the  will  annexed,  shall  be  entitled  to 
demand,  sue  for,  and  collect  all  the  rights,  goods,  chattels,  and 
effects  of  the  deceased,  unadministered,  and  may  be  admitted 
to  prosecute  to  final  judgment  any  suit  commenced  by  the 
administrator  before  the  revocation  of  his  letters  of 
administration. 
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Sbc.  102.  Any  executor  or  administrator  may,  at  anytime, 
by  writing  filed  in  the  probate  court,  resign  his  appointment : 
Provided^  he  shall  first  settle  his  accounts,  and  deliver  up  all 
tlie  estate  to  such  person  as  may  be  appointed  by  the  court. 

Sec.  103.  All  acts  of  an  executor  or  administrator,  as  such, 
before  the  revocation  of  his  letters  testamentary  or  of  admin- 
istration, shall  be  as  valid,  to  all  intents  and  purposes,  as  if 
such  executor  or  administrator  had  continued  lawfully  to 
execute  the  duties  of  his  trust. 

Sbc.  104.  A  transcript  from  the  minutes  of  the  court, 
showing  the  appointment  of  any  pereon  as  executor  or  admin- 
istrator, together  with  the  certificate  of  the  clerk,  under  his 
hand  and  the  seal  of  the  court,  that  such  person  has  given 
bond  and  been  qualified,  and  that  letters  testamentary  or  of 
administration  have  been  issued  to  him  and  have  not  been  re- 
voked, shall  have  the  same  effect  in  evidence  as  the  letters 
themselves. 

Sec.  105.  No  probate  judge  shall  admit  to  probate  any  will 
or  grant  letters  testamentary  or  of  administration,  in  any  case 
whore  he  shall  be  interested  as  next  of  kin  to  the  deceased,  or 
as  a  legatee  or  devisee  under  the  will,  or  where  he  shall  be 
named  as  executor  or  trustee  in  the  will,  or  shall  be  a  witness 
thereto. 

Sec.  106.  When  any  probate  judge,  who  would  otherwise 
be  authorized  to  act,  shall  be  precluded  from  acting,  from  the 
cause  mentioned  in  the  preceding  section,  or  when  ne  shall  be 
in  any  manner  interested,  upon  a  representation,  and  due 
proof  thereof^  to  the  probate  judge  of  an  adjoining  county,  such 
judge  shall  be  vested  with  all  the  powers  and  autliority  of  the 
proper  probate  judge,  in  relation  to  the  proof  of  any  will  and 
the  granting  of  letters  testamentary  or  of  administratin  thereon, 
and  the  granting  of  letters  of  administration  in  cases  of  intes- 
tacy, and  shall  retain  jurisdiction  as  to  all  subsequent  proceed- 
ings in  regard  to  the  estate. 


IV.— THE  INVENTORY  AND  COLLECTION  OP  THE  EFFECTS 
OF  DECEASED  PERSONS. 

Bic.  107.  Inventory,  etc.,  to  be  returned,  appraisement,  how  made. 

109.  Appraisers  to  take  oath.  Inventory,  what  to  contain. 

111.  Debtor  as  execntor,  effect  of. 

112.  Execntor,  effect  of  dischai^e  of. 

113.  Inventory  to  be  dgned  and  sworn  to,  by  whom. 
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Sm.  114.    Inventoiy,  neglect  to  retom. 

115.  Inventory  of,  after  diacorered  property. 

116.  Execntor,  etc.,  rights  of,  debts  of  estate,  how  paid. 

118.  Embez^Dg  or  aliening  estate  before  granting  letters. 

119.  Proceedings  on  information  of  embezzlement. 

120.  Person  refusing  to  appear  when  cited  for  ezamlDation. 

121.  Accoont,  person  intrusted  in  estate  may  be  cited. 

Sec.  107.  Every  executor  or  administrator  shall  make  and 
return  to  the  court,  at  its  first  term  after  his  appointment,  a 
true  inventory  and  appraisement  of  all  the  estate  of  the  de- 
ceased which  shall  have  come  to  his  possession  or  knowledge. 

Ssc.  108.  For  the  purpose  of  making  the  appraisement^  th« 
court  or  judge  shall  appoint  three  disinterested  persons — any 
two  of  whom  may  act,  and  who  shall  be  entitled  to  receive  a 
reasonable  compensation  for  their  services,  to  be  allowed  by 
the  court ;  their  compensation,  as  allowed,  shall  be  in  the  form 
of  a  bill  of  items  of  their  services,  including  all  necessary  dis- 
bursements, which  shall  be  sworn  to  by  them  and  filed  with 
the  inventory,  and  which  shall  not  exceed  five  dollars  per  day. 
If  only  one  day's  services  are  charged,  the  bill  need  not  be 
sworn  to.  If  any  part  of  the  estate  shall  be  in  any  other 
countv  than  that  in  which  letters  issued,  appraisers  thereof 
may  be  appointed,  either  by  the  probate  judffe  having  juris- 
diction of  the  case,  or  by  the  probate  judge  of  such  county. 

Sec.  109.  Before  proceeding  to  the  execution  of  their  duty, 
the  appraisers,  before  any  ofiicer  authorized  to  administer 
oaths,  shall  take  and  subscribe  an  oath,  to  be  attached  to  the 
inventory,  that  they  will  trulv,  honestljr  and  impartially  ap- 
praise the  property  which  shall  be  exhibited  to  them,  accord- 
ing to  the  best  of  their  knowledge  and  ability.  They  shall 
then  proceed  to  estimate  and  appraise  the  property ;  each  ar- 
ticle shall  be  set  down  separately,  with  the  value  thereof,  in  dol- 
lars and  cents,  in  figures,  opposite  to  the  articles  respectively. 
The  inventory  shall  contain  all  the  estate  of  the  deceased,  real 
and  personal;  a  statement  of  all  debts,  partnerships  and  other 
interests ;  bonds,  mortgages,  notes  and  other  securities  for  the 
payment  of  money,  belonging  to  the  deceased — specifying  the 
name  of  the  debtor  in  each  security,  the  date,  the  sum  origi- 
nally payable,  the  indorsements  thereon,  if  any,  with  their 
dates,  and  the  sum  which,  in  the  judgment  of  tne  appraisers, 
may  be  collectable  on  each  debt,  interest  or  security.  The  in- 
ventory shall  show,  so  far  as  the  same  can  be  ascertained  by 
the  executor  or  the  administrator,  what  portion  of  the  pro- 
perty is  community  property,  and  what  portion  is  the  separate 
property  of  the  deceased. 

Sec.  110.    The  inventoiy  shall  also  contain  an  account  of 
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all  moneys  belonging  to  the  deceased,  which  shall  have  come 
to  the  hands  ot  the  executor  or  administrator ;  and  if  more 
shall  have  come  to  his  hands,  the  &ct  shall  be  so  stated  in  the 
inventory. 

Sec.  111.  The  naming  any  person  executor  in  a  will,  shall 
not  operate  as  a  discharge  of  an v  just  claim  which  the  testartor 
had  against  the  executor,  but  the  claim  shall  be  included  in 
the  inventory,  and  the  executor  shall  be  liable  for  the  same, 
as  for  so  much  money  in  his  hands  at  the  time  the  debt  or  de- 
mand becomes  due. 

Skc.  112.  The  discharge  or  bequest,  in  a  will,  of  any  debt 
or  demand  of  the  testator,  against  anv  executor  named  in  his 
will,  or  against  any  other  person,  shall  not  be  valid  against  the 
creditors  of  the  deceased,  but  shall  be  construed  only  as  a 
specific  bequest  of  such  debt  or  demand ;  and  the  amount 
thereof  shall  be  included  in  the  inventory,  and  shall,  if  nec- 
essary, be  applied  in  the  payment  of  his  debts.  If  not  neces- 
sary for  that  purpose,  it  shall  be  paid  in  the  same  manner  and 
proportion  as  other  specific  legacies. 

Sec.  118.  The  inventoiy  shall  be  signed  by  the  appraisers, 
and  the  executor  or  administrator  shall  take  and  subscribe  an 
oath,  before  the  probate  judge,  or  the  clerk  of  the  county  or 
any  ofiicer  authorized  to  administer  oaths,  that  the  inventory 
contains  a  true  statement  of  all  the  estate  of  the  deceased 
which  has  come  to  the  knowledge  and  possession,  and  particu- 
larly of  all  mon-ey  belonging  to  the  deceased,  and  of  all  just 
claims  of  the  deceased  against  the  executor  or  administrator. 
The  oath  shall  be  indorsed  upon,  or  annexed  to,  the  inventory. 

Sec.  114.  K  any  executor  or  administrator  shall  neglect  or 
refuse  to  return  the  inventory  within  the  time  prescribed,  or 
within  such  farther  time,  not  exceeding  two  months,  as  the 
court  or  judge  shall  for  reasonable  cause  allow,  the  court  may, 
with  or  without  further  notice,  revoke  the  letters  testamentaiy 
or  of  administration,  and'  the  executor  or  administrator  shall 
be  liable  on  his  bond  for  any  injury  sustained  by  the  estate  by 
his  neglect. 

Seo.  116.  Whenever  property  not  mentioned  in  any  in- 
ventory that  shall  have  been  made,  shall  come  to  the  pos- 
session or  knowledge  of  an  executor  or  administrator,  he  shall 
cause  the  same  to  be  appraised  in  the  manner  prescribed  in 
this  act,  and  an  inventory  to  be  returned  within  two  months 
after  the  discovery  thereof;  and  the  making  of  such  inventory 
may  be  enforced  after  notice,  by  attachment  or  removal  from 
office. 

Sec.  116.  The  executor  or  administrator  shall  have  a  right 
to  the  possession  of  all  the  real,  as  well  as  personal  estate  of 
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the  deceased,  and  may  receive  the  rente  and  jjrofits  of  the  real 
estate,  until  the  estate,  shall  be  settled,  or  until  delivered  over, 
by  order  of  the  probate  court,  to  the  heirs  or  devisees,  and  shall 
keep  in  good  tenantable  repair,  all  houses,  buildings  and  fences 
thereon,  which  are  under  his  control. 

Sec.  117.  The  nersonal  estate  of  the  deceased,  which  shall 
come  into  the  hanas  of  the  executor  or  administrator,  shall 
be  first  chargeable  with  the  payment  of  the  debts  and  ex- 

Eenses;  and  if  the  goods,  chattels,  rights  and  credits,  in  the 
ands  of  the  executor  or  administrator,  shall  not  be  sufficient 
to  pay  the  debts  of  the  deceased,  and  the  expenses  of  admin- 
istration, and  the  allowances  to  the  family  of  the  deceased,  the 
whole  of  the  real  estate  may  be  sold,  for  that  purpose,  by  the 
executor  or  administrator,  in  the  manner  prescribed  by  this  act. 

Sec.  118.  If  any  person,  before  the  granting  -of  letters 
testamentary  or  of  administration,  shall  embezzle  or  alienate 
any  of  the  moneys,  goods,  chattels,  or  effects,  ot  any  deceased 
person,  he  shall  stand  chargeable  and  be  liable  to  the  action 
of  the  executor  or  administrator  of  the  estate,  for  double  the 
value  of  the  property  so  embezzled  or  alienated,  to  be  recov- 
ered for  the  benefit  of  the  estate. 

Sec.  119.  If  any  executor,  or  administrator,  heir,,  legatee, 
creditor,  or  other  person  interested  in  the  estate  of  any  de- 
ceased person,  shall  complain  to  the  probate  judge,  on  oath, 
that  any  person  is  suspected  to  have  concealed,  embezzled, 
conveyed  away,  or  disposed  of,  any  moneys,  goods,  or  chat- 
tels, of  the  deceased,  or  that  he  has  in  his  possession,  or 
knowledge,  any  deeds,  conveyances,  bonds,  contracts,  or  other 
wrUings,  which  contain  evidences  of,  or  tend  to  disclose  the 
right,  title,  interest,  or  claim  of  the  deceased,  to  any  real  or 

Sersonal  estate,  or  anv  claim  or  demand,  or  any  last  will  of  the 
eceased,  the  said  jua^e  may  cite  such  person  to  appear  before 
the  probate  court,  and  may  examine  nim  on  oath  upon  the 
matter  of  such  complaint.  If  such  person  be  not  in  the 
county  where  letters  have  been  granted,  he  may  be  cited  and 
examined  either  before  the  probate  court  of  the  county  where 
he  may  be  found,  or  before  tiie  court  issuing  the  order  or  cita- 
tion. But  if,  in  the  latter  case,  he  appear  and  be  found  inno- 
cent, his  necessary  expenses  shall  be  allowed  him  out  of  the 
estate. 

Sec.  120.  If  the  person  so  cited  refuse  to  appear  and  sub- 
mit to  such  examination,  or  to  answer  such  interrogatories  as 
may  be  put  to  him  or  her,  touching  the  matter  of  such  com- 

Elamt,  tne  court  may,  by  warrant  for  that  purpose,  commit 
im  or  her  to  the  county  jail,  there  to  remain  in  close  custody 
tmtil  he  or  she  shall  submit  to  the  order  of  the  court,  or  be 
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discharged  according  to  law ;  and  if,  upon  such  examination, 
it  shall  appear  that  such  person  has  concealed,  embezzled, 
smuggled,  conveyed  away,  or  disposed  of,  any  moneys,  goods, 
or  cnattels,  of  the  deceased,  or  uiat  he  has  in  his  possession 
or  knowledge,  any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  wmch  contain  evidences  of,  or  tend  to  disclose 
the  right,  tiUe,  interest  or  claim  of  the  deceased  to  any  real 
or  personal  estate,  claim  or  demand,  or  any  last  will  of  the 
deceased,  the  probate  court  may  make  an  order  requiring  such 
person  to  disclose  his  knowledge  thereof  to  said  administra- 
tor, and  may  commit  said  person  to  the  county  jail,  there 
to  remain  until  such  order  be  complied  with,  or  be  dis- 
charged according  to  law ;  and  aU  such  interrogatories  and 
answers  shall  be  in  writing,  and  shall  be  signed  by  the  party 
examined,  and  filed  in  the  probate  court.  The  oraer  for  such 
disclosure,  made  upon  such  examination,  shall  he  prima  fade 
evidence  of  the  right  of  such  administrator  to  such  property, 
in  any  action  that  may  be  brought  for  the  recovery  thereof; 
and  any  judgment,  accorded  therein,  shall  be  for  the  double 
value  of  the  property,  and  damages  in  addition  thereto,  equal 
to  the  value  of  such  property.  In  addition  to  the  examina- 
tion of  the  party,  witnesses  may  be  produced  and  examined 
on  either  side. 

Sec.  121.  The  probate  judge,  upon  the  complaint,  on  oath, 
of  any  executor  fir  administrator,  may  cite  any  person  who 
shall  have  been  intrusted  by  such  executor  or  administrator 
with  any  part  of  the  estate  of  the  deceased  person,  to  appear 
before  such  courts  and  may  require  such  person  to  render  a 
full  account,  on  oath,  of  any  money,  goods,  chattels  bonds, 
accounts,  or  other  papers  belonging  to  the  estate,  which  shall 
have  come  to  his  possession  in  trust  for  the  executor  or  ad- 
ministrator, and  of  his  proceedings  thereon ;  and  if  the  person 
so  cited  shall  refuse  to  appear  and  render  such  account,  the 
court  may  proceed  against  him  as  provided  in  the  preceding 
section. 


v.— PROVISION  FOR  THE  SUPPORT  OF  THE  FAMILY. 

Bee.  122.  Family  may  retain  homestead. 

123.  Property  may  be  set  apart  for  family  use. 

124.  Court  may  make  allowance  out  of  estate. 

125.  Allowance  to  have  priority. 

126.  Family,  what  property  set  apart  for. 


I 
I 
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Bwa.  137.    Property  set  apart*  how  apportioned. 

128.  When  efttire  estate  to  be  set  apart. 

129.  When  to  go  to  children. 

Sbc.  122.  "When  a  person  shall  die,  leaving  a  widow,  or  a 
minor  child  or  children,  the  widow,  child,  or  children  shall, 
until  letters  have  been  granted,  and  the  inventory  has  been 
3retumed,  be  entitled  to  remain  in  possession  of  the  homestead, 
an^of  all  the  wearing  apparel  of  the  family,  and  of  all  the 
household  furniture  ot  the  deceased,  and  shall  also  be  entitled 
to  a  reasonable  provision  for  their  support,  to  be  allowed  by 
the  probate  judge. 

Bbc.  128.  Upon  the  return  of  the  inventory,  or  at  any  sub- 
sequent time  during  the  administration,  the  court  or  probate 
judge,  may,  of  his  own  motion,  or  on  application,  set  apart 
for  tne  use  of  the  family  of  the  deceased,  all  personal  property 
which  is  by  law  exempt  from  execution,  and  the  homestead, 
as  designated  by  the  general  homestead  law,  or  by  section  one 
hundred  and  twenty-six  of  this  act. 

Sec.  124.  If  the  whole  property  exempt  by  law  be  not  in- 
cluded in  the  inventory,  and  if  the  amount  set  apart  be  insuffi- 
cient for  the  support  of  the  widow  and  child  or  children,  the 
probate  court  shall  make  such  reasonable  allowance  out  of  the 
estate  as  shall  be  necessary  for  the  maintenance  of  the  family, 
according  to  their  circumstances,  during  the  progress  of  the 
settlement  of  the  estate,  which,  in  case  of  ai^  insolvent  estate, 
shall  not  be  longer  than  one  year  after  granting  letters  of 
administration. 

Sec.  125.  Any  allowance  made  by  the  court,  in  accordance 
with  the  provisions  of  this  act,  shall  be  paid  by  the  adminis- 
trator in  preference  to  all  other  charges,  except  raneral  charges 
and  expenses  of  administration. 

Sbc.  126.  If  there  is  no  law  in  force  exempting  property 
from  execution,  the  following  shall  be  set  apart  for  the  use  of 
the  widow  or  minor  child  or  children,  and  shall  not  be  subject 
to  administration :  First.  All  spinning  wheels,  weaving 
looms,  and  stoves  put  up  or  kept  for  use.  Second.  The 
family  bible,  family  pictures,  and  school  books  and  library,  not 
exceeding  in  value  two  hundred  dollars.  Third.  All  sheep, 
to  the  number  of  twenty,  with  their  fleeces,  and  the  yarn  or 
cloth  manufiictured  from  the  same ;  two  cows,  five  swine,  with 
the  necessary  food  for  them  for  six  months.  Fourth.  All 
wearing  apparel  of  the  widow  and  children,  and  all  household 

foods,  furniture  and  utensils,  not  exceeding  in  value  seven 
undred  and  fifty  dollars.  Fifth*  The  homestead,  consisting 
of  any  quantity  of  land  not  exceeding  twenty  acres  and  the 
dwelling  house  thereon,  with  its  appurtenances — ^not  being 
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included  in  any  incofporated  town  or  city ;  or,  instead  thereof 
a  quantity  of  land,  not  exceeding  one  lot,  in  any  incorporated 
town  or  city,  and  the  dwelling  house  thereon  and  its  appur- 
tenances— to  be  selected  by  the  widow,  or,  if  there  be  no  widow, 
to  be  designated  by  the  probate  judge,  and  not  to  exceed,  in 
anv  case,  more  than  three  thousand  dollars  in  value. 

DEC.  127.  When  property  shall  have  been  set  apart  for  the 
use  of  the  family,  in  accordance  with  the  provisions  of  this  act, 
if  the  deceased  shall  have  left  a  widow  and  no  minor  child, 
such  property  shall  be  the  property  of  the  widow.  If  he  shall 
have  left,  also,  a  minor  child  or  children,  the  one-half  of  such 
property  shall  belong  to  the  widow  and  the  remainderto  the 
child,  or  in  equal  shares  to  the  children,  if  there  be  more  than 
one.  If  there  be  no  widow,  the  whole  shall  belong  to  the 
minor  child  or  children. 

Sec.  128.  If,  on  the  retnm  of  the  inventory  of  any  intes- 
tate estate,  it  shall  appear  that  the  value  of  the  whole  estate 
does  not  exceed  the  sum  of  five  hundred  dollars,  the  probate 
court  shall,  by  a  decree  for  that  purpose,  assign  for  the  use  and 
support  of  the  widow  and  minor  children  of  the  intestate,  or 
for  the  support  of  the  minor  child  or  children,  if  there  be  no 
widow,  the  whole  of  the  estate,  after  the  payment  of  the  funeral 
charges  and  expenses  of  administration ;  and  there  shall  be  no 
further  proceedmgs  in  the  administration,  unless  further  estate 
be  discovered ;  and  when  it  shall  appear  that  the  value  of  the 
whole  estate  does  not  exceed  the  sum  of  one  thousand  dollars, 
it  shall  be  in  the  discretion  of  the  probate  court  to  dispense 
with  the  regular  proceedings,  or  any  part  thereof,  prescribed 
in  this  act,  for  the  purpose  of  a  summary  administration  of  the 
estate,  and  to  order  distribution  of  the  estate  at  the  end  of  six 
months  after  the  issuance  of  letters ;  Provided^  that  notice  to 
creditors  shall  have  been  given  to  present  their  claims  within 
four  months  after  the  first  publication  of  such  notice. 

Sec.  129.  If  the  widow  nas  a  maintenance  derived  from  her 
own  property,  equal  to  the  portion  set  apart  to  her  by  the  one 
hundred  and  twenty-fifth  and  one  hundred  and  twefnty-sixth 
sections  of  this  act,  the  whole  property  so  set  apart  shall  go  to 
the  minor  children. 


VI.— OF  CLAIMS  AGAINST  THE  ESTATE. 

Bio.  130.    Olaima  to  be  advertised  for»  notice  to  be  filed, 

18L    ClaioM  against  estate,  when  baired,  how  Bi:9porled,  interest  on. 
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Bk.  193.    Probate  Jndge  may  preflent  cltim.  % 

134.  To  be  endoned  by  ezecntor,  rejectioa  of  olaim,  what  considered. 

135.  AUowed  to  be  filed,  to  be  sued  for. 

137.  Barred  by  statute  of  limitation. 

138.  To  be  presented  before  suit,  limitation  of. 
140.  In  action  pending,  allowance  in  part. 
142.  Effect  of,  Judgment,  reference  of. 

145.  Proceedings  when  executor  or  administra^r  is  creditor. 

146.  Letters  may  be  revoked  for  any  neglect  to  give  notice. 

147.  Inventory  of  and  sale  of  property,  application  for. 

150.  Bale  of  perishable  property  for  allowance  to  family,  notice  of. 

151.  Personal  property,  sale  of,  how  made,  notice  of. 

154.  To  pay  legacies  where  payment  is  provided  for  by  will. 

155.  Inventory,  appraisment  of  property. 

156.  When  order  of  court  not  required,  order  to  be  served. 
158.  Hearing  of  application,  infi^nt  devisees  of  heirs. 

160.  Witnesses,  order  for  sale  of  part  of. 

162.  Order  for  sale  of  all,  order  what  to  specify,  sale  at  public  auction. 

164.  Who  may  apply  for  order  to  sell. 

165.  Authority  to  executor  to  sell,  notice  of. 

167.  Time  and  place,  private  sale,  when  sold  on  credit. 

169.  Resale,  when  may  be  ordered. 

170.  Objection  to  confirmation  of. 

171.  Order  confirming  conveysnces,  to  be  recorded. 

172.  Form  and  effect  of  conveyance,  notice  of  sale  proved. 
174.  Postponement  of  sale,  notice  of. 

176.  To  pay  legacies  provided  by  will. 

178.  Order  of  court,  when  required. 

179.  When  provision  by  will  insufficient. 

180.  Proportion  of  estate  liable  for  debts. 

181.  Contribution  among  legatees. 

182.  Of  contract  for  purchase  of  land. 

183.  Purchaser  to  give  bond,  conditions  of. 

186.  Executor  to  assign  contract,  mortgage  on  land. 

187.  Expenses  of,  misconduct  in  sale. 
189.    Fraudulent  sale,  limitation  of  action. 

191.  Not  to  apply  in  certain  cases. 

192.  Account  of,  not  to  purchase. 

Sbc.  180.  Every  executor  or  adminietrator  shall,  immedi- 
ately after  his  appointment,  cause  to  be  published  in  some  news- 
paper  published  in  the  countv,  if  there  be  one — ^if  not,  then 
m  such  newspaper  as  may  be  designated  by  the  court — a  notice 
to  the  creditors  of  the  deceased,  re<}uiring  all  persons  haying 
claims  against  the  deceased  to  exhibit  them,  with  the  necessary 
vouchers,  within  ten  months  after  the  first  publication  of  the 
notice,  to  such  executor  or  administrator,  at  the  place  of  his 
residence  or  transaction  of  business,  to  be  specified  in  the  no- 
tice.   Such  notice  shall  be  published  as  oft;en  as  the  judge  or 


PROBATE  PBACTICB    AOT.  851 

court  shall  direct,  but  not  less  than  once  a  week  for  four 
weeks.  The  court  or  judge  may  also  direct  additional  notice 
by  publication  or  posting.  In  case  such  executor  or  adminis- 
trator resiffn  or  be  removed  before  the  expiration  of  ten  months 
after  the  first  publication  of  such  notice,  his  successor  shall  give 
such  notice  only  for  the  unexpired  portion  of  the  ten  months. 
After  the  notice  shall  have  been  ^ven,  as  required  by  the  pre- 
ceding section,  a  copy  thereof,  with  the  affidavit  or  affidavits 
of  due  application,  or  of  publication  and  posting,  may  be  filed ; 
and  upon  such  affidavit  or  affidavits,  or  upon  other  testimony, 
to  the  satisfaction  of  the  court,  a  decree  shall  be  made,  showing 
that  due  and  legal  notice  to  the  creditors  has  been  given,  and 
directing  that  such  decree  be  entered  in  the  minutes  of  the 
court. 

Sbc.  131.  If  a  claim  be  not  presented  within  ten  months 
after  the  first  publication  of  the  notice,  it  shall  be  barred  for- 
ever ;  Provided,  If  it  be  not  then  due,  or  if  it  be  contingent, 
it  may  be  presented  within  ten  months  after  it  shall  become 
due  or  absolute ;  and.  Provided  further ^  That  when  it  shall  be 
made  to  appear,  by  the  affidavit  of  the  claimant,  to  the  satis- 
faction of  the  executor  or  administrator  and  the  probate  judee, 
that  the  claimant  had  no  notice,  as  provided  m  this  act,  by 
reason  of  absence  from  this  territory,  it  may  be  presented  at 
any  time  before  a  decree  of  distribution  is  enterea. 

8150.  182.  Every  claim  presented  to  the  administrator  shall 
be  supported  by  the  affidavit  of  the  claimant  that  the  amount 
is  justly  due,  that  no  payments  have  been  made  thereon,  and 
that  there  are  no  offsets  to  the  same,  to  the  knowledge  of  the 
claimant,  or  other  affiant :  Provided,  that  when  the  affidavit 
is  made  by  any  other  person  than  the  claimant,  he  shall  set 
forth  in  the  affidavit  the  reasons  it  is  not  made  by  the  claimant. 
The  oath  may  be  taken  before  any  officer  authorized  to  ad- 
minister oaths.  The  executor  or  administrator  shall  also  re- 
quire satisfactory  vouchers,  or  proofs,  to  be  produced  in  sup- 
port of  the  claim.  The  amount  of  interest  shall  be  computed 
and  included  in  the  statement  of  the  claim,  and  the  rate  of 
interest  determined :  Provided,  That  no-  claim  which  shall 
have  been  due  and  payable  thirty  days  prior  to  the  death  of  the 
deceased,  shall  bear  greater  interest  than  ten  per  cent  per 
annum,  from  and  after  the  time  of  issuing  letters. 

Sec.  133.  Any  probate  judge  may  present  a  claim  against 
the  estate  of  any  deceased  person,  for  allowance,  to  the  exec- 
utor or  administrator  of  such  estate ;  and  if  the  executor  or 
administrator  allows  such  claim,  he  shall,  in  writing,  designate 
some  probate  judge  of  an  adjoining  county;  and  the  probate 
judge,  so  designated  by  the  executor  or  administrator,  shall, 
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upon  the  presentation  of  sneh  claim  to  him,  have  the  same 

Eower  to  allow  or  to  reject  it^  as  he  would  have  if  the  will  had 
een  proved  or  administration  granted  in  his  own  county ;  and 
th^  probate  jadge  presenting  such  claim,  shall,  in  case  of  its 
rejection  by  the  executor  or  administrator,  or  by  such  pro- 
bate judge  as  shall  have  acted  upon  it,  have  the  same  right  to 
sue  in  a  proper  court  for  its  recovery,  as. other  persons  have 
when  their  claims  against  an  estate  are  rejected. 

Sec.  134.  When  a  claim,  accompanied  by  the  affidavit  r^ 
quired  in  the  preceding  section,  has  been  presented  to  the  exec- 
utor or  admistrator,  he  shall  endorse  thereon  his  allowance  or 
rejection,  with  the  day  and  date  thereof.  If  he  allow  the  claim 
it  shall  be  presented  to  the  probate  judge  for  his  approval,  who 
shall  in  the  same  manner  endorse  upon  it  his  allowance  or  re- 
jection. If  the  executor  or  admistrator,  or  the  judge,  refuse  or 
neglect  to  endorse  such  allowance  or  rejection,  for  ten  days 
after  the  claim  shall  have  been  presented  to  him,  such  refusal 
or  neglect  may  be  deemed  equivalent  to  a  rejection  ;  and  if  a 
presentation  be  made  by  a  notary,  the  certificate  of  such  notary 
under  seal,  shall  be  prima  facie  evidence  of  such  presentment 
and  rejection,  and  if  made  by  anjr  person  other  than  the 
claimant,  or  notary,  the  affidavit  ot  such  person  to  the  fact 
shall  be  prima  facie  evidence  of  such  presentment  and  rejection. 
If  the  claim  be  presented  to  the  executor  or  administrator, 
before  the  expiration  of  the  time  limited  for  the  presentation  of 
claims,  the  same  may  be  held  valid,  though  acted  upon  by 
the  executor  or  administrator,  and  by  the  judge,  alter  the 
expiration  of  such  time. 

DEC.  135.  Every  claim  which  haB  been  allowed  by  the 
executor  or  administrator,  and  approved  by  the  probate  jndge, 
shall,  within  thirty  days  thereafter,  be  filed  in  the  probate 
court,  and  be  ranked  among  the  acknowledged  debts  of  the 
estate,  to  be  paid  in  due  course  of  administration.  If  the 
claim  be  founded  on  a  bond,  bill,  note,  or  other  instrument^ 
the  original  instrument  shall  be  presented,  and  the  allowance 
and  approval,  or  rejection,  shall  be  endorsed  thereon,  or  be 
attached  thereto.  If  the  claim,  or  any  part  thereof^  be  secured 
by  a  mortgage,  or  other  lien,  such  mortgage  or  evidence  of 
lien  shall  be  attached  to  the  claim  and  filed  therewith,  unless 
the  same  be  recorded  in  the  office  of  the  recorder  of  the  county 
in  which  the  land  lies,  in  which  case  it  shall  be  sufficient  to 
describe  the  mortgage  or  lien,  and  refer  to  the  date,  volume 
and  page  of  its  record.  And  in  all  cases,  it  shall  be  permitted 
to  the  claimant  to  withdraw  his  claim  from  file,  on  leaving  a 
certified  copy,  with  a  rec'ipt  endorsed  thereon  by  himself  or 
his  agent    A  brief  desciiption  of  evei7  claim  filed,  shall  be 
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entered  by  the  clerk  in  the  register,  showing  the  name  of  the 
claimant,  the  amount  and  character  of  the  claim,  rate  of  interest 
and  date  of  approval :  Provided^  If  such  original  instrument 
be  lost  or  destroyed,  then  in  lieu  thereof  the  claimant  shall  be 
required  to  file  his  affidavit,  particularly  describing  such 
instrument,  and  stating  the  loss  or  destruction  thereof,  upon 
which  affidavit  the  indorsement  hereinafter  mentioned  shall 
be  made. 

Sbc.  186.  When  a  claim  is  rejected  either  by  the  executor 
or  administrator,  or  probate  judge,  the  holder  siiali  bring  suit 
in  the  proper  court  against  the  executor  or  administrator, 
within  three  months  after  the  date  of  its  rejection,  if  it  be 
then  due,  or  within  three  months  after  it  becomes  due ;  other- 
wise the  claim  shall  be  forever  hatred. 

Sbc.  137.  No  claim  shall  be  allowed  by  the  executor  or 
administrator,  or  by  the  probate  judge,  which  is  barred  by 
the  statute  of  limitations. 

Sec.  188.  iN'o  holder  of  any  claim  against  an  estate,  shall 
maintain  any  action  thereon,  unless  the  claim  shall  have  been 
first  presented  to  the  executor  or  administrator. 

Sec.  189.  The  time  during  which  there  shall  be  a  vacancy 
in  the  administration,  shall  not  be  included  in  any  limitations 
herein  prescribed. 

Sec  140.  If  an  action  be  pending  against  the  testator  or 
intestate,  at  the  time  of  his  death,  the  plaintiff  shall  in  like 
manner  present  his  claim  to  the  executor  or  administrator  for 
allowance  or  rejection,  authenticated  as  required  in  other 
cases,  and  no  recovery  shall  be  had  in  the  action,  unless  proof 
be  made  of  the  presentments. 

Sec  141,  whenever  any  claim  shall  be  presented  to  any 
executor  or  administrator,  or  to  the  probate  judge,  and  he 
shall  be  willing  to  allow  the  same  in  part,  he  shall  state  in  his 
indorsement  the  amount  he  is  willing  to  allow.  If  the  creditor 
refuse  to  accept  the  amount  allowed  in  satis&ction  of  hia 
claim,  he  shall  recover  no  costs  in  any  action  which  he  may 
bring  against  the  executor  or  administrator,  unless  he  shall 
recover  a  greater  amount  than  that  oftered  to  be  allowed. 

Sec  142.  The  effect  of  any  judgment  rendered  against 
any  executor  or  administrator,  upon  any  claim  for  money 
against  the  estate  of  his  testator  or  intestate,  shall  be  only  to 
establish  the  claim,  in  the  same  manner  as  if  it  had  been 
allowed  by  the  executor  or  administrator  and  the  probate 
jud^e ;  and  the  judgment  shall  be,  that  the  executor  or  ad- 
ministrator pay,  in  due  course  of  administration,  the  amount 
ascertained  to  be  due.  A  certified  transcript  of  the  judgment 
shall  be  filed  in  the  probate  court.    Ko  execution  shall  issue 
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upon  sucb  judgment,  nor  shall  it  create  any  lien  upon  the 
property  of  the  estate,  or  give  to  the  judgment  creditor  any 
priority  of  payment. 

Sec.  143.  When  any  judgment  has  been  rendered  against 
the  testator  or  intestate  in  his  life,  no  execution  shall  issue 
thereon  after  his  death ;  but  a  certified  copy  of  such  judgment 
shall  be  presented  to  the  executor  or  administrator,  and  be 
allowed  and  filed,  or  rejected,  as  any  other  claim,  but  need 
not  be  supported  by  the  affidavit  of  the  claimant ;  and,  if 
justly  due  and  unsatisfied,  shall  be  paid  in  due  course  of  ad- 
ministration ;  Promdedy  however^  that  if  the  execution  shall 
have  been  actually  levied  upon  any  property  of  the  deceased, 
the  same  may  be  sold  for  the  satisfaction  thereof,  and  the 
oflicer  making  the  sale  shall  account  to  the  executor  or  ad- 
ministrator for  any  surplus  in  his  hands.  The  executor  or 
administrator  may,  however,  require  the  affidavit  of  the 
claimant,  or  other  satisfactoiy  proof^  that  the  judgment  or 
any  portion  thereof  is  justly  due  and  unsatisfied. 

DEC.  144.  When  a  judgment  has  heed  recovered,  with 
costs,  against  any  executor  or  administrator,  the  executor  or 
administrator  shall  be  individually  liable  for  the  costs ;  but 
they  shall  be  allowed  him  in  his  administration  accounts, 
unless  it  shall  appear  that  the  suit  or  proceedings  in  which 
the  costs  were  taxed  shall  have  been  prosecuted  or  resisted 
without  just  cause. 

Seo.  145.  K  the  executor  or  administrator  is  himself  a 
creditor  of  the  testator  or  intestate,  his  claim,  duly  authenti- 
cated by  affidavits,  shall  be  presented  for  allowance  or  re- 
jection to  the  probate  judge;  and  its  allowance  by  the  judge 
shall  be  sufficient  evidence  of  its  correctness. 

Sec.  146.  If  any  executor  or  administrator  shall  neglect, 
for  two  months  after  his  appointment,  to  give  notice  to  cred- 
itors, as  prescribed  by  this  chapter,  it  shall  be  the  duty  of  the 
court  to  revoke  his  letters. 

Sec.  147.  At  the  same  term  at  which  he  is  required  to  re- 
turn his  inventory,  the  executor  or  administrator  shall  also 
return  a  statement  of  all  claims  against  the  estate,  which  shall 
have  been  presented  to  him,  when  required  by  the  court ; 
and  from  term  to  term  thereafter,  shall  present  a  statement 
of  claims  subsequently  presented  to  him.  In  all  such  state- 
ments he  shall  designate  the  names  of  the  creditors,  the  na- 
ture cf  each  claim,  when  it  became  due  or  will  become  due, 
and  whether  it  was  allowed  or  rejected  by  him. 

Sec.  148.  No  sale'  of  any  property  of  an  estate  of  a  de- 
ceased person  shall  be  valid  unless  made  under  an  order  of 
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the  probate  court,  except  as  otherwise  provided  in  this  act  or 
other  acts. 

Sec.  149.  All  applications  for  orders  of  sale  shall  be  by 
petition  in  writing,  in  which  shall  be  set  forth  the  facts, 
showing  the  sale  to  be  necessary ;  and  npon  the  hearing,  any 
person  interested  in  the  estate  may  file  his  written  objections, 
which  shall  be  heard  and  determined. 

Sec.  150.  At  any  time  after  receiving  letters,  the  executor 
or  administrator,  or  special  administrator,  may  apply  to  the 
court  or  judge,  for  an  order  to  sell  the  perishable  property  of 
the  estate,  and  so  much  other  propertv  as  may  be  necessary 
to  be  sold,  to  pay  the  allowance  made  to  the  family  of  the 
deceased.  K  there  be  a  delay  in  obtaining  such  order,  such 
property  may  be  sold  without  an  order  of  sale ;  Providedy 
That  the  executor,  or  administrator,  or  special  administrator, 
shall  be  held  responsible  for  such  property,  unless,  after 
making  a  sworn  return,  and  on  a  proper  showing,  the  court 
shall  approve  such  sale.  If  claims  against  the  estate  have  been 
allowed,  and  a  sale  of  property  shall  be  necessary  for  their 
payment,  or  of  the  expenses  of  the  administration,  ^the  ex- 
ecutor or  administrator  may  also  apply  for  an  order  to  sell  so 
much  of  the  personal  property  as  shall  be  necessary.  Upon 
filing  his  petition,  notice  of  at  least  five  days  shall  be  given 
of  the  hearing  of  the  application,  either  by  posting  notices, . 
or  by  advertising.  He  may  make  a  similar  application,  either 
in  vacation  or  term,  from  time  to  time,  so  long  as  any  per- 
sonal property  remains  in  his  hands,  and  a  sale  thereof  is 
necessary ;  and  if  he  deem  it  for  the  best  interest  of  the  es- 
tate, he  may,  at  any  time  after  the  filing  of  the  inventory, 
make  an  application  in  like  manner,  and  after  giving  like 
notice,  for  an  order  to  sell  the  whole  of  the  personal  property 
belonging  to  the  estate. 

Sec.  151.  K  it  appear  that  a  sale  is  necessary,  or  for  the 
best  interest  of  the  estate,  the  court  or  jadge  shall  order  it  to 
be  made.  In  making  such  sales,  the  court  or  judge  shall 
order  such  articles  as  are  not  necessary  for  the  support  and 
subsistence  of  the  family  of  the  deceased,  or  are  not  specially 
bequeathed,  to  be  first  sold.  Articles  so  bequeathed  shall  not 
be  sold  until  the  residue  of  the  pergonal  estate  has  been  ap- 
plied to  the  payment  of  the  debts. 

Sec.  152.    The  sale  of  personal  property  shall  be  made  at 

Sublic  auction,  and  after  public  notice  riven  for  at  least  ten 
ays,  unless,  for  good  reason  shown,  the  court  or  probate 
judge  shall  order  a  private  sale,  or  a  shorter  notice.  Public 
sales  of  such  property  shall  be  made  at  the  court  house  door, 
at  the  residence  of  the  deceased,  or  at  some  other  public  place, 
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to  be  mentioned  in  the  notice ;  and  no  sale  shall  be  made  of 
any  property  which  is  not  present  at  the  time  of  selling. 

Sec.  163.  The  notice  shall  be  given  by  notices  posted  in 
three  public  places  in  the  county,  or  by  publication  in  a  news- 
paper, if  the  judge  shall  so  order,  in  which  shall  be  specified 
the  time  and  place  of  the  sale. 

Sec.  154.  When  the  personal  estate  in  the  hands  of  the 
executor  or  administrator  shall  be  insufficient  to  pay  the  al- 
lowance to  the  family,  the  debts  that  may  be  outstanding  - 
affainst  the  deceased,  and  the  debts,  expenses,  aud  charges 
of  the  administration,  the  executor  or  administrator  may  sell 
the  real  estate  for  that  purpose,  upon  order  of  the  probate 
court. 

Sec.  155.  To  obtain  sucli  order,  he  shall  present  a  petition 
to  the  probate  court,  or  to  the  judge  at  chambers,  setting  forth 
the  amount  of  personal  estate  that  has  come  to  bis  hands,  and 
how  much  thereof,  if  any,  remains  undisposed  of,  the  debts 
outstanding  against  the  deceased,  as  far  as  the  same  can  be 
ascertained  or  estimated,  the  amount  due  upon  the  family 
allowance,  or  that  will  be  due  after  the  same  shall  have  been 
in  force  for  one  year,  the  debts,  expenses,  and  charges  of  the 
administration  already  accrued,  and  an  estimate  of  what  will 
or  may  accrue  during  tbe>  administration,  a  description  of  all 
the  real  estate  of  which  the  testator  or  intestate  aied  seized, 
or  in  which  he  had  any  interest,  or  in  which  the  intestate 
estate  has  acquired  any  interest,  and  the  condition  and  value 
of  the  respective  portions  and  lots,  and  whether  the  same  be 
community  or  separate  property,  the  names  and  ages  of  the 
devisees,  if  any,  and  of  the  heirs  of  the  deceased ;  which  pe- 
tition shall  be  verified  by  the  oath  of  the  party  presenting  the 
same.  If  the  inventory  and  appraisement  on  file  contain  a 
full  description  of  the  personal  estate  of  the  deceased,  and  of 
all  the  real  estate  of  which  the  testator  or  intestate  died  seized, 
or  in  which  he  had  any  interest,  or  in  which  the  estate  had 
acquired  anv  interest,  such  inventory,  by  a  proper  reference, 
may  be  made  a  part  of  the  petition,  for  a  description  of  the 
personal  estate,  or  real  estate,  or  both ;  and  if  the  same  be 
full  as  to  all  property,  except  property  subsequently  dis- 
covered, or  profits  subsequentlv  received,  such  reference  may 
be  had  to  the  inventory,  and  tne  additional  property  may  bo 
set  forth  in  the  petition.  If  all  the  matters  above  enumer- 
ated cannot  be  ascertained,  the  same  shall  be  so  stated  in  the 
petition. 

8bc.  156.  If  it  shall  appear  to  the  court  or  judge,  by  such 
petition,  that  it  is  necessary  to  sell  the  whole  or  some  portion 
of  the  real  estate  for  the  purpose  mentioned  in  section  one 
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hundred  and  fifty-four  of  this  act,  or  any  or  either  of  them, 
such  petition  shall  be  filed,  and  an  order  shall  thereupon  be 
made,  directing  all  persons  interested  in  the  estate  to  appear 
before  the  court  at  a  time  and  place  specified,  not  less  than 
lour,  nor  more  than  ten  weeks  from  the  time  of  making  such 
order,  to  show  cause  why  an  order  should  not  be  granted  to 
the  executor  or  administrator,  to  sell  so  much  of  the  real 
estate  of  the  deceased  as  shall  be  necessary. 

Sbo.  157.  A  copy  of  such  order  to  show  cause,  shall  be 
personally  served  ou  all  persons  interested  in  the  estate,  at 
least  five  days  before  the  time  appointed  for  hearing  the  peti*^ 
tion,  or  shall  be  published  at  least  four  successive  weeks  in 
such  newspaper  as  the  court  or  judge  shall  order :  Jh*ovided^ 
however^  If  all  persons  interested  in  the  estate,  shall  signify^ 
in  writing,  their  assent  to  such  sale,  the  notice  may  be  dis- 
pensed with. 

Sec.  158.  The  probate  court,  at  the  time  and  place  ap- 
pointed in  such  order,  «r  at  such  other  time  as  the  hearing 
may  be  adjourned  to,  upon  satisfactory  proof  of  the  due  ser- 
vice or  publication  of  a  copy  of  the  order,  by  affidavit,  or 
otherwise,  or  upon  filing  the  consent  in  writing,  to  such  sale, 
of  all  parties  interested,  shall  proceed  to  the  hearing  of  such 
petition ;  and,  if  such  consent  be  not  filed,  shall  hear  and  ex^ 
amine  the  allegations  and  proofs  of  the  petitioners,  and  of  all 
persons  interested  in  the  estate  who  may  oppose  the  application. 

Sec.  159.  If  any  of  the  devisees  or  heirs  of  the  deceased 
are  minors,  and  have  a  general  guardian  in  the  countv,  a  copy 
of  the  order  shall  be  served  upon  the  guardian,  at  least  ten 
days  before  the  actual  hearing.  If  they  have  no  guardian^ 
the  court  or  judge  shall,  at  the  time  of  filing  the  petition,  or 
before  proceeding  to  act  upon  the  petition,  appoint  some  dis- 
interested person  their  attorney,  for  the  sole  purpose  of  ap- 
pearing for  them,  and  taking  care  of  their  interest  in  the 
proceedings.  The  court  may  also,  upon  the  hearing,  if  it  be 
deemed  necessary,  appoint  such  attorney  for  the  heirs  or 
devisees,  if  they  are  unrepresented,  whether  minors  or  other- 
wise, and  may  likewise,  appoint  an  attorney  tor  the  creditors, 
if  they  are  unrepresented.  If  such  guardian  of  the  minors^ 
or  such  attorney  for  minonli,  or  others,  appear  on  the  hearing, 
such  appearance  shall  be  evidence  of  service  of  notice  upon 
such  guardian  or  attorney. 

Sbc.  160.  The  executor  or  administrator  may  be  examined 
on  oath,  and  witnesses  may  be  examined  by  either  party,  and 
process  to  compel  their  attendance  and  testimony  may  be 
issued  by  the  probate  judge,  in  the  same  manner  and  with  like 
effect  as  in  other  causes. 
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Sec.  161.  If  it  shall  appear  to  the  court  that  it  is  necessary 
to  sell  a  part  of  the  estate,  real  or  personal,  and  that  by  a  sale 
of  such  part,  the  residue  of  the  estate,  or  some  specific  part 
or  piece  thereof,  would  be  greatly  injured  or  diminished,  or 
Bulnect  to  expenses,  or  rendered  unprofitable,  the  court  may 
authorize  the  sale  of  the  whole  estate,  or  of  such  part  thereof 
as  may  be  judged  necessary,  and  best  for  the  interest  of  all 
concerned. 

Sec.  162.  If  the  court  shall  be  satisfied,  after  a  fall  hearing 
upon  the  petition,  and  an  examination  of  the  proofs  and  alle- 
gations of  the  parties  interested,  that  a  sale  of  the  whole,  or 
some  portion  of  the  real  estate,  is  necessary  for  any  of  the 
causes  mentioned  in  sections  one  hundred  and  fifty  and  one 
hundred  and  fifty-four  of  this  act,  or  if  such  sale  be  assented 
to  by  all  the  persons  interested,  an  order  of  sale  shall  be  made, 
authorizing  the  executor  or  administrator  to  sell  the  whole, 
or  so  much,  and  such  parts  of  the  real  estate  described  in  the 
petition,  as  the  court  shall  judge  neceesanr  or  beneficial. 

Sec.  163.  The  order  shall  specify  the  lands  to  be  sold,  and 
the  terms  of  sale,  which  may  be  either  for  cash,  or  on  a  credit 
not  exceeding  one  year,  payable  in  gross  or  installments,  with 
interest,  as  the  court  may  direct.  The  tract  or  tracts  of  land 
may  be  sold  in  one  parcel,  or  in  subdivisions,  as  the  executor 
or  administrator  shall  judge  most  beneficial  to  said  estate 
unless  the  court  shall  otherwise  direct.  If  it  appears  that  any 
part  of  such  real  estate  has  been  devised,  and  not  charged  in 
such  devise  with  the  payment  of  debts  or  legacies,  the  court 
shall  order  that  part  aescended  to  heirs  to  be  sold  before  that 
80  devised.  Every  such  sale  shall  be  ordered  to  be  made  at 
public  auction,  unless,  in  the  opinion  of  the  court,  it  would 
benefit  the  said  estate  to  sell  the  whole,  or  some  part  of  such 
real  estate  at  private  sale,  in  which  case  the  court,  if  the  same 
is  asked  for  in  the  petition,  may  order  or  direct  such  real  es- 
tate, or  any  part  thereof,  to  be  sold  at  either  public  or  private 
sale,  as  the  executor  or  administrator  shall  judge  to  be  most 
beneficial  for  said  estate.  If  the  executor  or  administrator 
shall  neglect  or  refuse  to  make  a  sale,  under  the  order  of  sale, 
he  may  be  compelled  to  proceed  to  sell  by  order  of  the  court, 
made  on  motion,  after  due  notice,  by  any  party  interested. 

8bc.  164.  If  the  executor  or  administrator  shall  neglect  to 
apply  for  an  order  of  sale,  whenever  it  may  be  necessary,  any 
person  interested  in  the  estate  may  make  application  therefor, 
m  the  same  manner  as  the  executor  or  administrator,  and  no- 
tice thereof  shall  be  given  to  the  executor  or  administrator 
before  the  hearing.  The  petition  of  such  applicant  shall  con- 
tain as  many  of  the  matter  set  forth  in  section  one  hundred 
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and  fifty-five  of  this  act  as  he  can  ascertain,  and  the  decree  of 
sale  shall  fix  the  period  of  time  within  which  the  executor  or 
administrator  shall  make  the  sale. 

Sec:  166.  Upon  making  snch  order  mentioned  in  the  last 
section,  a  certified  copy  of  the  order  shall  be  delivered  by 
the  court,  or  the  clerk,  to  the  executor  or  administrator,  who 
shall  be  thereupon  authorized  and  required  to  sell  the  real 
estate  as  directed. 

Sec  166.  When  a  sale  is  ordered,  notice  of  the  time  and 
place  of  holding  the  same  shall  be  posted  up  in  three  of  the 
most  public  places  in  the  county  in  which  the  land  is  situated, 
and  shall  be  published  in  a  newspaper,  if  there  be  one  printed 
in  the  same  county,  and  if  there  be  none,  then  in  such  paper 
as  the  court  may  direct,  for  three  weeks  successively  next  be- 
fore such  sale,  in  which  notice  the  land,  and  tenements  to  be 
sold  shall  be  described  with  common  certainty. 

Bkc.  167.  Such  sale  shall  be  made  in  the  county  where  the 
land  is  situated,  but  where  the  tract  of  land  is  situated  in  two 
or  more  counties,  it  may  be  sold  in  either  of  said  counties. 
The  sale  shall  be  made  between  the  hours  of  nine  o'clock  in 
the  morning  and  the  setting  of  the  sun  on  the  same  day,  and 
shall  be  made  at  public  auction,  unless  the  court  shall  have 
ordered  the  real  estate,  or  some  part  thereof,  to  be  sold  either 
at  public  or  private  sale ;  but  tne  same  shall  not  be  sold  ||at 
private  sale,  until  after  notice  of  the  time  and  place  and  terms 
of  such  sale  shall  have  been  given  according  to  law,  as  in  cases 
of  sales  at  public  auction ;  nor  shall  such  sale,  at  private  sale, 
be  made  unless  the  real  estate  to  be  sold  shall  have  been  ap- 
praised within  a  year  previous  to  the  time  of  such  sale  ;  nor 
shall  the  same  be  sold  at  private  sale  for  more  than  ten  per 
cent,  less  than  the  appraised  value  thereof  If  said  real  estate 
has  not  been  so  appraised,  or  if  the  court  shall  be  satisfied  that 
the  appraisement  is  too  high  or  too  low,  appraisers  shall  be  ap- 
pointed, and  they  shall  make  an  appraisement  thereof  in  the 
same  manner  as  in  the  case  of  the  appraisement  of  the 
inventory. 

Bec.  168.  The  executor  or  administrator  shall,  when  the 
sale  is  made  upon  a  credit,  take  the  note  or  notes  of  the  pur- 
chaser for  the  purchase  money,  with  a  mortgage  on  the  pro- 
perty to  secure  their  payments. 

Sec.  169.  The  executor  or  administrator  making  any  sale 
of  any  real  estate,  shall,  at  the  next  term  of  the  court  there- 
after, after  making  any  such  sale,  upon  notice  of  at  least  ten 
days,  to  be  given  in  such  manner  as  the  court  or  judge  may 
direct,  make  a  return  of  his  proceedings  to  the  probate  judge, 
who  shall  examine  the  same,  and  if  he  shall  be  of  opinion 
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that  the  proceedings  were  unfair,  or  that  the  sum  bid  ie  dispro- 
portionate to  the  value,  and  that  a  sum  exceeding  such  bid  at 
least  ten  per  cent,  exclusive  of  the  expenses  of  a  new  sale, 
may  be  obtained,  he  shall  vacate  such  sale,  and  direct  another 
to  be  had,  of  which  notice  shall  be  given,  and  the  sale  shall  be 
in  all  respects  conducted  as  if  no  previous  sale  had  taken 
place :  Providedj  That  if  an  offer  of  ten  per  cent,  or  more,  ex- 
clusive of  the  expenses  of  a  new  sale,  be  made  to  the  court  in 
writing  by  a  responsible  person,  it  shall  be  in  the  discretion 
of  the  court  to  accept  and  confirm  the  sale  to  such  person,  or 
to  order  a  new  sale. 

Sec.  170.  When  the  return  of  the  sale  is  made  and  filed, 
any  person  interested  in  the  estate  may  file  written  objections 
to  the  confirmation  of  the  sale,  and  they  may  be  heard  on  said 
first  day  of  the  term  subsequent  to  the  sale,  or  any  subsequent 
day  to  which  the  matter  may  be  continued,  or  unon  any  day 
that  may  be  fixed  by  the  order  of  the  court  or  juage,  and  may 
produce  witnesses  in  support  of  his  objections. 

Sec.  171.  If  it  appear  to  the  court  that  the  sale  was  Ic^lly 
made  and  fairly  conducted,  and  that  the  sum  bid  was  not  dis- 
proportionate to  the  value  of  the  property  sold ;  or,  if  dispro- 
portionate, that  a  greater  sum,  as  above  specified,  cannot  be 
obtained ;  or  if  thl  advance  bid  mentioned  in  section  one 
hundred  and  sixty-seven  of  this  act  be  made  and  accepted  by  the 
court,  the  court  shall  make  an  order  confirming  the  sale,  and 
directing  conveyances  to  be  executed ;  and  such  sale  from  that 
time  shall  be  confirmed  and  valid,  and  a  certified  copy  of  the 
order  authorizing  the  sale  land  of  the  order  confirming  the 
«ame  and  directing  conveyances  to  be  executed,  shall  be  re- 
corded in  the  office  of  the  recorder  of  the  county  within  which 
the  land  sold  is  situAted ;  Promded^  That  if,  after  such  con- 
firmation, the  purchaser  shall  neglect  or  refuse  to  comply  with 
the  terms  of  sale,  the  court  ma^,  on  motion  of  the  executor 
or  administrator,  and  after  notice  to  the  purchaser,  order  a 
new  sale  of  the  property  sold  to  such  purchaser.  If  the 
amount  realized  on  such  re-sale  do  not  cover  the  bid  and  the 
expenses  of  the  previous  sale,  such  purchaser  shall  be  liable 
for  the  deficiency. 

Sec.  172.  Such  conveyances  shall  thereupon  be  executed 
to  the  purchaser  by  the  executor  or  administrator.  They  shall 
refer  to  the  orders  of  the  probate  court  authorizing  and  con- 
firming the  sale  of  the  property  of  the  testator  or  intestate, 
and  directing  conveyances  thereof  to  be  executed,  Mid  to  the 
record  of  such  orders  in  the  office  of  the  county  recorder, 
either  by  the  date  of  such  recording  or  by  the  date  and  volume 
and  page  of  such  record;  and  such  reference  shall  have 
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thB  Bame  effect  as  if  the  said  orders  were  at  large  inserted  ia 
the  conveyance.  The  conveyances  so  made  shall  be  deemed 
to  convey  all  ri^ht,  title  and  mterest  and  estate  of  the  testator 
or  intestate  in  tne  premises  at  the  time  of  his  death.  When, 
however,  by  operation  of  law  or  otherwise,  the  estate  shall 
have  acquired  any  right,  title  or  interest  in  the  premises,  other 
than,  or  in  addition  to,  that  of  the  testator  or  intestate,  at  the 
time  of  his  death,  such  right,  title  or  interest  shall  also  be 
passed  by  such  conveyances. 

Sec.  173.  Before  any  order  is  entered  confirming  the  sale, 
it  shall  be  proved  to  the  satisfaction  of  the  court  mat  notice 
was  given  of  the  sale  as  herein  prescribed,  and  the  order  of 
confirmation  shall  state  that  such  proof  was  made. 

Sag.  174.    If,  at  the  time  appointed  for  the  same,  the  exeo*- 
utor  or  administrator  shall  deem  it  for  the  interest  of  all  per* 
sons  concerned  therein,  that  the  sale  shall  be  postponed,  he 
may  a<^oum  the  same  from  time  to  time,  not  exceeding  in  all ' 
three  months. 

Sec.  175.  In  case  of  the  adjournments,  notice  thereof  shall 
be  given  by  a  public  declaration  at  the  time  and  place  first 
appointed  for  the  sale ;  and  if  the  adjournment  be  for  more 
than  one  day,  further  notice  shall  be  given  by  posting  notices, 
in  three  or  more  public  places  in  the  county  where  the  land  is 
situated,  or  publishing  the  same,  or  both,  as  time  and  circmn- 
stances  will  admit. 

Sec.  176.  When  a  testator  shall  have  given  any  legacy  by  will 
that  is  effectual  to  pass  ox  charge  real  estate,  and  his  goods^ 
chattels,  ri^hts^and  credits  shall  be  insuflicient  to  pay  a  legacy 
together  with  his  debts  and  charges  of  administration,  the 
executor  or  administrator,  with  the  will  annexed,  mav  obtain 
an  order  to  sell  his  real  estate  for  tiiat  purpose,  in  the  same 
manner,  and  upon  the  same  terms  and  conditions,  as  are 

Srescribed  in  this  act  in  case  of  a  sale  for  the  payment  of  his 
ebts. 

Sec  177.  If  the  testator  shall  make  provision  by  his  will, 
or  designate  the  estate  to  be  appropriated  for  the  payment  of 
his  debts,  the  expenses  of  admmistration,  or  family  expenses, 
they  shall  be  paid  according  to  the  provisions  of  the  will,  and 
out  of  the  estate  thus  appropriated,  so  fiur  as  the  same  may  be 
sufficient. 

Sec.  178.  When  such  provisicm  has  been  made,  or  any  pro- 
perty directed  by  the  will  to  be  sold,  whether  the  payment  of 
debts  or  expenses,  or  for  any  other  purpose,  the  executor  or 
administrator,  with  the  will  annexed,  may  proceed  to  sell, 
without  the  order  of  the  probate  court,  but  he  shall  be  bound 
as  an  adminstrator  to  give  xkotice  of  the  sale,  and  to  return 
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accounts  thereof  to  the  court,  and  to  proceed  in  making  the 
sale  in  all  respects  as  if  it  were  made  under  the  order  of  the 
court,  unless  there  are  special  directions  given  in  the  will,  in 
which  case  he  shall  be  governed  by  such  directions.  But  in 
all  cases,  no  sale  shall  be  valid  unless  confirmed  by  the  court, 
under  the  rules  prescribed  in  cases  of  sales  of  real  estate  by 
an  administrator;  and  before  panting  such  confirmation,  the 
court  may  require  security,  as  m  cases  of  sales  of  land  by  an 
administrator. 

Sec,  179.  If  the  provision  made  by  the  will,  or  the  estate 
appropriated,  be  not  suflicient  to  pay  the  debts  and  expenses 
of  administration  and  family  expenses,  such  part  of  the  estate 
as  shall  not  have  been  disposed  of  by  the  will,  if  any,  shall  be 
appropriated  for  that  purpose,  according  to  the  provisions  of 
this  act. 

Sbc.  180.  The  estate,  real  and  personal,  given  by  will  to 
anv  legatees  or  devisees,  shall  be  held  liable  to  the  payment  of 
debts,  expenses  of  administration  and  family  expenses,  in 
proportion  to  the  value  or  amount  of  the  several  devises  or 
legacies,  except  that  specified  devises  or  legacies  may  be  ex- 
empted, if  it  shall  appear  to  the  court  necessary  to  carry  into 
efiect  the  intention  of  the  testator,  if  there  shall  be  other 
sufficient  estate. 

Sec.  181.  When  the  estate  given  by  any  will  has  been  sold 
for  the  payment  of  any  debts  and  expenses,  all  the  devisees 
and  legatees  shall  be  liable  to  contribute  according  to  their 
respective  interests,  to  any  devisee  or  legatee  from  whom  the 
estate  devised  to  him  may  htfve  been  taken  for  the  payment  of 
debts  or  expenses ;  and  the  probate  court,  when  distribution  is 
made,  shall,  by  decree  for  that  purpose,  settle  the  amount  tor 
the  several  liabilities,  and  decree  how  much  each  person  shall 
contribute. 

Sec.  182.  If  a  deceased  person,  at  the  time  of  his  death, 
was  possessed  of  a  contract  K>r  the  purchase  of  lands,  his  in- 
terest in  such  land,  and  under  such /jontracts,  may  be  sold  on 
the  application  of  his  executor  or  administrator,  in  the  same 
manner  as  if  he  had  died  seized  of  such  land,  and  the  same 
proceedings  may  be  had  for  that  purpose  as  are  prescribed  in 
this  act,  in  respect  to  lands  of  which  he  died  seized,  except  as 
hereinafter  provided. 

Sec  188.  Such  sale  shall  be  made  subject  to  all  payments 
that  may.  hereafter  become  due  on  such  contracts ;  and  if  there 
be  any  such  payments  thereafter  to  become  due,  such  sale  • 
shall  not  be  confirmed  by  the  probate  judge,  until  the  pur- 
chasers shall  execute  a  bond  to  the  executor  or  administrator 
for  his  benefit  and  indemnity,  and  for  the  benefit  and  indem- 
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nity  of  the  persons  entitled  to  the  interest  of  the  deceased  in 
the  lands  so  contracted  for,  in  double  the  whole  amount  of 
payments  thereafter  to  become  due  on  such  contract,  with  such 
sureties  as  the  probate  judge  shall  approve. 

Sec.  184.  Such  bond  shall  be  conditioned  that  the  pur- 
chaser will  make  all  payments  for  such  land  t^at  shall  become 
due  after  the  date  of  such  sale,  and  will  indemnify  the  executor 
or  administrator,  and  the  person  so  entitled,  against  all  de- 
mands, costs,  charges  and  expenses,  by  reason  of  any  covenant 
or  agreement  contained  in  such  contract ;  but  if  there  be  no 
payments  thereafter  to  become  due  on  such  contract,  no  bond 
shall  be  required  of  the  purchaser. 

Sec.  185.  Upon  the  confirmation  of  such  sale,  the  executor 
or  administrator  shall  execute  to  the  purchaser  an  assignment 
of  the  contract,  which  assignment  shall  vest  in  the  purchaser, 
his  heirs  and  assigns,  all  the  right,  title  and  interest  of  the 
persons  entitled  to  the  interest  of  the  deceased  in  the  lands 
sold  at  the  time  of  the  sale,  and  such  purchaser  shall  have  the 
same  rights  and  remedies  against  the  vendor  of  such  land  as 
the  deceased  would  have  had  if  he  were  living. 

Sec.  186.  When  any  sale  is  made  by  an  executor  or  ad- 
ministrator, pursuant  to  the  provisions  of  this  act,  of  land 
subject  to  any  mortgage  or  lien,  which  is  a  valid  claim  against 
the  estate  of  the  deceased,  the  purchase  money  shall  be  ap- 
plied, after  paying  the  necessary  expenses  of  the  sale,  first  to 
the  payment  and  ratification  of  the  mortgage  or  lien,  and  the 
residue  in  due  course  of  administration.  Such  application  of 
the  purchase  money  to  the  satisfaction  of  the  mortgage  or 
lien,  shall  be  made  without  delay ;  and  the  land  shall  remain 
subject  to  such  mortgage  or  lien,  until  the  purchase  money 
shall  have  been  actually  so  applied :  Provided^  howevery  That 
when  it  shall  be  shown  to  be  necessary,  the  court  may  direct 
that  sufficient  of  the  purchase  money  be  retained  to  meet  such 
portions  of  the  family  allowance  ana  charges,  and  expenses  of 
administration,  as  may  properly  be  required  ft-om  the  holder 
of  such  claims.  Such  reservation  of  a  portion  of  the  purchase 
money  shall  not  prevent  the  discharge  of  the  mortgage  or  lien, 
and  no  lien  against  any  estate  shall  be  affected  by  the  statute 
of  limitations,  pending  the  proceedings  for  the  settlement  of 
such  estate. 

Sec  187.  In  all  cases  in  which  land  is  sold  by  an  executor 
or  administrator,  the  necessary  expenses  of  the  sale  shall  first 
be  paid  out  of  the  proceeds. 

Bbc.  188.  If  there  be  any  neglect  or  misconduct  in  the 
proceedings  of  an  executor  in  relation  to  any  sale,  by  which 
any  person  interested  in  the  estate  shall  sufl^r  damages,  the 
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party  aggrieved  may  recover  the  same  in  a  suit  upon  the  bond 
of  the  executor  or  administrator,  or  otherwise,  as  the  case  may 
require. 

Sec.  189.  An  executor  or  administrator,  who  shall  fraud* 
ulently  sell  any  real  estate  of  his  testator  or  intestate,  contrary 
to  the  provisions  of  this  act,  shall  be  liable  in  double  the  value 
of  the  land  sold,  as  damages,  to  be  recovered  in  an  action  by 
the  person  having  an  estate  of  inheritance  therein. 

Sec.  190.  No  action  for  the  recovery  of  any  estate,  sold  by 
an  executor  or  administrator  under  the  provisions  of  this  act^' 
shall  be  maintained  by  any  heir,  or  other  person  claiming  un« 
der  the  deceased  testator  or  intestate,  unless  it  be  commenced 
within  three  years  next  after  the  sde. 

Sbc.  191.  The  preceding  section  shall  not  apply  to  minora, 
or  others,  under  any  leml  disability  to  sue  at  the  time  when 
the  right  of  action  shall  first  accrue ;  but  all  such  persons  may 
commence  such  action  at  any  time  within  three  years  after  the 
removal  of  the  disability. 

Sbc.  192.  Whenever  a  sale  has  been  made  by  an  executor 
or  administrator  of  any  property  of  the  estate,  real  or  personal, 
it  shall  be  his  duty  to  return  to  the  probate  court,  at  its  next 
term  thereafter,  an  account  of  sales,  verified  by  his  affidavit. 
If  he  neglects  to  make  such  return,  he  may  be  punished  by 
attachment,  or  his  letters  may  be  revoked,  one  day's  notice 
having  been  first  ^iven  him  to  appear  and  show  cause  why 
Buch  attachment  snould  not  issue,  or  such  revocation  should 
not  be  made. 

Sec.  193.  No  executor  6t  adminislarator  shall,  directly  or 
indirectly,  purchase  any  property  of  the  estate  he  represents. 


VII.— OF  THE  POWERS  AND  DUTIES  OF  THE  EXECUTOR 
AND  ADMINISTRATOR,  AND  OF  THE  MANAGE- 
MENT OP  THE  ESTATE. 

Sio.  194.  To  take  poflMBsion  of,  may  me  mod  be  f oed  for  reoorery  of. 

196.  May  soe  for  treapaas. 

198.  PanieraUp  interest  to  be  appraised. 

199.  Action  on  bond  of,  who  to  Join  in  action. 

201.  Debts  compounded. 

202.  Recovery  of  property  frandnlently  disposed  of  by  the  testator. 
204.    Disposition  of,  so  recovered. 

Sso.  194.    The  executor  or  administrator  shall  take  into  his 
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possession  all  the  estate  of  the  deceased,  real  and  personal^ 
and  shall  collect  all  debts  dae  to  the  deceased. 

Sec.  195.  Actions  for  the  recovery  of  any  property,  real 
or  personal,  or  for  the  possession,  and  all  actions  founded  upon 
contracts,  may  be  maintained  by  and  against  executors  and 
administratora,  in  all  cases  in  which  the  same  might  have  been 
maintained  by  or  against  their  respective  testators  or  intestates. 

Sec.  196.  Executors  and  administrators  may  maintain  ac- 
tions against  any  person  who  shall  have  wasted,  destroyed^ 
.taken  or  carried  awajr,  or  converted  to  his  own  use,  the  goods 
of  their  testator  or  intestate  in  his  lifetime.  They  may  also 
maintain  actions  for  trespass  committed  on  the  real  estate  o£ 
the  decesed  in  his  lifetime. 

Sec.  197.  Any  person,  or  his  personal  representatives, 
shall  have  action  against  the  executor  or  administrator  of  any 
testator  or  intestate,  who  in  his  lifetime  shall  have  wasted,  de« 
stroyed,  taken  or  carried  away,  or  converted  to  his  own  use, 
the  goods  or  chattels  of  any  such  person,  or  committed  any 
trespass  on  the  real  estate  of  such  person. 

Sec.  198.  When  there  was  any  partnership  existing  be- 
tween the  testator  or  intestate  at  the  time  of  his  death,  and 
any  other  person,  the  surviving  partner  shall  have  the  right 
to  continue  in  possession  of  the  effects  of  the  partnership, 
and  to  settle  its  ousiness,  but  the  interest  of  the  deceased  shall 
be  included  in  the  inventory,  and  appraised  as  other  property. 
The  surviving  partner  shall  proceed  to  settle  the  afl&irs  of  the 
partnership  without  delay,  and  shall  account  with  the  executor 
or  administrator,  and  pay  over  such  balance  as  may  from  time 
to  time  be  payable  to  him  in  right  of  his  testator  or  intefitiate. 
Upon  the  application  of  the  executor  or  administrator,  the 
probate  judge  may,  whenever  it  may  appear  necessary,  order 
the  surviving  partner  to  render  an  account,  and  in  case  of  neg- 
lect or  refusal,  may,  after  notice,  compel  it  by  -attachment. 
And  the  executors  or  administrators  may  mamtain  against 
him  any  action  which  his  testator  or  intestate  could  have 
maintained. 

Sec  199.  Any  administrator  may,  in  his  own  name,  for 
the  use  and  benefit,  of  all  parties  interested  in  the  estate, 
maintain  actions  on  the  bond  of  the  executor,  or  of  any  former 
administrator  of  the  same  estate. 

Sec  200.  In  actions  brought  by  or  against  executors,  it 
shall  be  necessary  to  join  those  as  parties  to  whom  letters 
shall  have  been  issued  and  who  have  not  qualified. 

Sec  201.  Whenever  a  debtor  of  a  deceased  person  shall 
be  unable  to  pay  all  his  debts,  the  executor  or  administrator, 
with  the  approbation  of  the  probate  court  or  judge,  may  com- 
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pound  with  him  and  give  him  a  discharge,  upon  receiving  a 
fair  and  just  dividend  of  his  effects.  A  compromise  may  also 
be  authorized  when  it  shall  appear  to  be  just  and  for  the  best 
interest  of  the  estate. 

Sec.  202.  When  there  shall  be  a  deficiency  of  assets  in  the 
hands  of  an  executor  or  administrator,  and  when  the  deceased 
shall  in  his  life  time  have  conveyed  any  real  estate,  or  any 
rights  and  interest  therein,  with  intent  to  defraud  his  credi- 
tors, or  to  avoid  any  right,  debt  or  duty  of  any  person,  or 
shall  have  so  conveyed  such  estate  that  by  law  the  deeds  or. 
conveyances  are  void  as  against  creditors,  the  executor  or  ad- 
ministrator may,  and  it  shall  be  his  duty  to  commence  and 
prosecute  to  final  judgment  any  proper  action  for  the  recovery 
of  the  same ;  and  may  recover  for  the  benefit  of  the  creditor 
all  such  real  estate,  so  fraudulently  conveyed ;  and  may,  also, 
for  the  benefit  of  the  creditors,  sue  and  recover  all  ^oods, 
chattels,  rights  or  credits  which  may  have  been  so  firaudulently 
conveyed  by  the  deceased  in  his  lifetime,  whatever  may  have 
been  the  manner  of  such  fraudulent  conveyance. 

Sbo.  208.  No  executor  or  administrator  shall  be  bound  to 
sue  for  such  estate,  as  mentioned  in  the  preceeding  section, 
for  the  benefit  of  the  creditors,  unless  on  application  of  cred- 
itors 'of  the  deceased ;  nor  unless  the  creditors  making  the 
application  shall  pay  such  part  of  the  costs  and  expenses,  or 
give  such  security  to  the  executor  or  administrator  thereof 
as  the  probate  judge  shall  direct. 

Sec.  204.    All  real  estate  so  recovered  shall  be  sold  for  the 

Sayment  of  debts,  in  the  same  manner  as  if  the  deceased  had 
ied  seized  thereof,  upon  obtaining  an  order  therefor  from  the 
probate  court ;  and  the  proceeds  of  ail  goods,  chattels,  rights 
and  credits  so  recovered  shall  be  appropriated  in  payment  of 
the  debts  of  the  deceased,  in  the  same  manner  as  other  pro- 
perty in  the  hands  of  the  executor  or  administrator. 


VIII.— CONVEYANCE  OP  EEAL  ESTATE  BY  EXECUTORS 
AND  ADMINISTRATORS  IN  CERTAIN  CASES. 

Sbo.  205.  Contracts  for  saU  to  be  oompleted,  petition  for,  hearing  of. 

208.  Order  to  execute  conveyance. 

209.  Appeal  from  order. 

210.  Petition  dismissed. 

211.  Effect  of  conveyance. 

212.  Efibct  of  recording  decree,  enforcing  tlie  same. 
214.  Death  of  party  to  whom  conveyance  ia  made. 
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Sec.  205.  When  any  person  who  is  bound  by  contract,  in 
writing,  to  convey  any  real  estate,  shall  die  before  making  the 
conveyance,  the  probate  court  may  make  a  decree,  authorizing 
and  directing  the  executor  or  administrator  to  convey  such 
real  estate  to  the  person  entitled  thereto,  in  all  cases  where 
such  deceased  person,  if  living,  might  be  compelled  to  make 
such  conveyance. 

Sec.  206.  On  the  presentation  of  a  petition  by  any  person 
claiming  to  be  entitlea  to  such  conveyance  from  any  executor 
.  or  administrator,  setting  forth  the  facts  upon  which  such  claim 
is  predicated,  the  probate  judge  shall  appoint  a  time  and  place 
for  hearing  such  petition,  which  shall  be  at  a  regular  term  of 
the  court ;  and  shall  order  notice  of  the  pendency  thereof,  and 
of  the  time  and  place  of  hearing,  to  be  published  at  least  four 
successive  weeks  before  such  hearing,  in  such  newspaper  in 
this  territory  as  he  may  designate. 

Sec.  207.  At  the  time  and  place  appointed  for  such  hear- 
ing, or  at  such  other  time  as  the  same  may  be  adjourned  to, 
upon  proof,  by  affidavit  or  otherwise,  of  the  due  publication 
01  the  notice,  the  court  shall  proceed  to  a  hearing ;  and  aU 
persons  interested  in  the  estate  may  appear  and  contest  such 
petition,  by  filing  their  objections,  in  writing ;  and  the  court 
may  examine,  on  oath,  the  petitioner  and  all  who  may  be  pro- 
duced before  him  for  that  purpose. 

Sec.  208.  After  a  full  hearing  upon  such  petition  and 
objections,  and  examination  of  the  facts  and  circumstances  of 
the  claim,  if  the  court  be  satisfied  that  the  petitioner  is 
entitled  to  a  conveyance  of  the  real  estate  described  in  his 
petition,  the  court  shall  make  a  decree  authorizing  and  direct- 
ing the  executor  or  administrator  to  execute  a  conveyance 
thereof  to  the  petitioner. 

Sec  209.  Any  person  interested  may  appeal  from  such 
decree  to  the  district  court  for  the  same  county,  as  in  other 
cases ;  but  if  no  appeal  be  taken  from  such  decree  within  the 
time  limited  therefor  by  law,  or  if  such  decree  be  affirmed  on 
appeal,  it  shall  be  the  duty  of  the  executor  or  administrator 
to  execute  the  conveyance  according  to  the  directions  con- 
tained in  the  decree ;  and  a  certified  copy  thereof  shall  be 
recorded  with  the  deed,  in  the  office  of  the  recorder,  in  the 
county  where  the  lands  lie,  and  shall  be  evidence  of  the  cor- 
rectness of  the  proceedings  and  of  the  authority  of  the  ex- 
ecutor or  administrator  to  make  the  conveyance. 

Sec  210.  If,  upon  a  hearing  in  the  probate  court,  as 
herein  before  provided,  the  court  shall  doubt  the  right  of  the 
petitioner  to  have  a  specific  performance  of  the  contract,  the 
court  shall  dismiss  the  petitioner,  without  prejudice  to  the 
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rights  of  the  petitioner,  who  may,  at  any  time  within  six 
months  thereafter  proceed  in  the  district  court  to  enforce  a 
specific  performance. 

Sec  211.  Every  conveyance  made  in  pursuance  of  a  de- 
cree ^f  the  prohate  court,  as  provided  in  this  chapter,  shall  be 
effectual  to  pass  the  estate  contracted  for  as  fully  as  if  the 
contracting  party  himself  was  still  living  and  then  executed 
the  conveyance. 

Sec.  212.  A  copy  of  the  decree  for  a  conveyance  made  by 
the  probate  court,  and  dulv  certified  and  recorded  in  the 
oflice  of  the  recorder  of  the  county  where  the  lands  lie, 
shall  give  the  person  entitled  to  the  conveyance  a  right  to 
the  possession  of  the  lands  contracted  for,  and  to  hold,  the 
same  according  to  the  terms  of  the  intended  conveyance,  in 
like  manner  as  if  they  had  been  conveyed  in  pursuance  of  the 
decree. 

Sec.  213.  The  recording  of  any  decree,  as  provided  above, 
shall  not  prevent  the  court  making  such  decree  from  enforcing 
the  same  by  other  process. 

Sbc.  214.  If  the  person  to  whom  the  conveyance  was  to 
be  made  shall  die  before  the  commencement  of  the  proceed- 
ings, according  to  the  provisions  of  this  chapter,  or  before  the 
completion  or  the  conveyance,  any  person  who  would  have 
been  entitled  to  the  estate  under  him  as  heir,  devisee,  or 
otherwise,  in  case  the  conveyance  had  been  made  according 
to  the  terms  of  the  contract,  or  the  executor  or  administrator 
of  such  deceased  person,  for  the  benefit  of  the  person  so  en- 
titled, may  commence  such  proceedings,  or  may  prosecute 
the  same,  if  already  commenced,  and  the  conveyance  shall 
be  so  made  as  to  vest  the  estate  in  the  same  person  who  would 
have  been  entitled  to  it,  or  in  the  executor  or  administrator 
for  their  benefit 


IX.— ACCOUNTS  TO  BE  RENDERED  BY  EXECUTORS  AND 
ADMINISTRATORS,  AND  PAYMENT  OP  DEBTS. 

Sec.  215.  Exeoator  when  personally  liable  for. 

216.  Executor  with  what  chargeable. 

217.  Executor  no  profit  or  loss  to. 

218.  Uncollectad  debts,  compensation  of  executor. 

220.  Not  to  purchase  claims  against  estate. 

221.  Commission  in  Hen  of  compensation. 

222.  AcconntSi  citation  for. 
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Bbc.  22i.  Exhibit  of  receipts,  citation  tor,  objection. 

227.  Attachment  for  diaobeying  citation. 

229.  Account,  when  to  be  rendered,  what  to  prohibit. 

229.  Account  after  authority  is  revoked. 

230.  Revocation  for  failure  to  account. 

231.  Touchers  for  all  payments. 

232.  Items  legs  than  twenty  dollars  excepted. 

233.  Notice  of  settlement,  exceptions  to  account 

235.  Uinor  to  have  guardian. 

236.  Referees  to  be  appointed,  settlement  to  be  conclusive. 

238.  Proof  of  notice  of  settlement. 

239.  Debts,  order  in  which  paid,  prefsrence  to  mortgage. 
241.  Dividend,  insuiBcient  estate,  ftaneral  expenses. 
243.  Order  for  payment  of  creditors,  disputed  claims. 

245.  Executor  liable  after  decree  for  payment. 

246.  Claims  not  included  in  order  for  payment. 

447.    Payment  of  legacies  and  distribution,  final  account. 
449.    Proceedings  on  neglect  to  render. 

Sec.  215.  No  executor  or  administrator  shall  be  charge- 
able upon  any  special  promise  to  answer  damages  or  to  pay 
the  debts  of  the  testator  or  intestate  out  of  his  own  estate, 
unless  the  agreement  for  that  purpose,  or  some  memorandum 
or  note  thereof,  is  in  writing,  and  signed  by  such  executor  or 
administrator,  or  by  some  other  person  by  him  thereunto 
specially  authorized. 

Sec.  216.  Every  executor  or  administrator  shall  be  charge- 
able in  his  account  with  the  whole  of  the  estate  of  the  de- 
ceased, which  may  come  to  his  possession,  at  the  value  of  the 
appraisement  contained  in  the  inventory,  except  as  provided 
in  the  following  sections,  and  with  all  the  interest,  profit,  and 
income  of  the  estate. 

Sec.  217.  He  shall  not  make  profit  by  the  increase,  nor 
suffer  loss  by  the  decrease  or  destruction,  without  his  fault, 
ot  any  part  of  the  estate.  He  shall  account  for  the  excess 
when  he  shall  sell  any  part  of  the  estate  for  more  than  the 
appraisement,  and  if  any  shall  be  sold  for  less  than  the  ap- 
praisement, he  shall  not  be  responsible  for  the  loss,  if  the  sale 
has  been  justly  made. 

Sec.  218.  Jfo  executor  or  administrator  shall  be  account- 
able for  any  debts  due  to  the  deceased,  if  it  shall  appear  that 
they  remain  uncollected  without  his  fault. 

Seo.  219.  He  shall  be  allowed  all  necessary  expenses  in 
the  care,  management  and  settlement  of  the  estate,  and  for 
his  services  Buch  fees  as  the  law  provides ;  but  when  the  de- 
ceased shall,  by  his  vnll,  make  some  other  provision  for  the 
compensation  of  his  executor,  that  shall  be  deemed  a  full  com- 
pensation for  his  services,  unless  he  shall,  by  a  written  instru- 
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ment,  filed  in  the  probate  court,  renoiince  all  claim  for  com- 
pensation provided  by  the  will. 

Sbc.  220.  No  administrator  or  executor  shall  purchase  any 
claim  against  the  estate  he  represents ;  and  if  ne  shall  have 
paid  anv  claim  for  less  than  its  nominal  value,  he  shall  only 
DC  entitled  to  charge  in  his  account  so  much  as  he  shall  have 
actually  paid. 

Sec  221.  "When  no  compensation  shall  have  been  provided 
by  the  will,  or  the  executor  shall  renounce  all  claim  thereto, 
he  shall  be  allowed  compensation  upon  the  amount  of  the 
whole  estate  accounted  for  by  him,  as  follows :  For  the  first 
thousand  dollars,  at  the  rate  of  seven  per  cent;  for  all  above 
that  sum,  and  not  exceeding  ten  thousand  dollars,  at  the  rate 
of  five  per  cent.;  for  all  above  that  sum  at  the  rate  ot  four  per 
cent.,  and  the  same  commission  shall  be  allowed  to  admin- 
istrators. In  all  cases  such  further  allowance  may  be  made 
as  the  probate  jud^e  may  deem  just  and  reasonable  for  any 
extraordinary  service  not  required  by  an  executor  or  admin- 
istrator in  the  common  course  of  his  duty :  Provided^  The 
total  amount  of  such  allowances  shall  not  exceed  the  amount 
of  commission  allowed  by  this  section. 

Sec.  222.  At  the  third  term  of  the  court  after  his  appoint- 
ment, and  thereafter  at  any  time  when  required  by  the  courts 
either  upon  his  own  motion  or  upon  the  application  of  any 
person  interested  in  the  estate,  the  executor  or  administrator 
shall  render,  for  the  information  of  the  court,  an  exhibit  under 
oath,  showing  the  amount  of  money  received  and  expended 
by  him,  the  amount  of  all  claims  presented  against  the  estate, 
and  the  names  of  the  claimants,  and  all  other  matters  neces- 
sary to  show  the  condition  of  its  affairs. 

Sec  223.  If  the  executor  or  administrator  fail  to  render 
an  exhibit  at  the  third  term  of  the  court,  it  shall  be  the  duty 
of  the  judffe  to  cause  a  citation  to  be  issued  requiring  him  to 
appear  and  render  it. 

Sec.  224.  Any  person  interested  in  the  estate  may,  at  any 
time  before  the  hnal  settlement  of  accounts,  present  his  pe- 
tition to  the  probate  judge,  praying  that  the  executor  or  ad- 
ministrator be  required  to  appear  and  render  such  exhibit, 
setting  forth  the  facts,  showing  that  it  is  necessary  and  proper 
that  such  an  exhibit  should  be  made. 

Sec.  225.  If  the  judge  be  satisfied,  either  from  the  oath 
of  the  applicant,  or  from  any  other  testimony  that  may  be 
offered,  that  the  facts  alleged  are  true,  and  shall  consider  the 
showing  of  the  applicant  sufficient,  he  shall  direct  a  citation 
to  be  issued  to  the  executor  or  administrator,  requiring  him 
to  appear  at  some  day  to  be  named  in  the  citation,  which 
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shall  be  during  a  term  of  the  court,  and  render  an  exhibit  as 
prayed  for. 

»BC.  226.  When  an  exhibit  is  rendered  by  an  executor  or 
administrator,  any  person  interested  may  appear,  and,  by 
objection,  in  writing,  contest  any  account  or  statement  thereia 
contained.  The  court  may  examine  the  executor  or  admin- 
istrator, and  if  be  has  been  guilty  of  negligence,  or  has  wasted, 
or  embezzled,  or  mismanaged  the  estate,  his  letters  shall  be 
revoked. 

Seo.*  227.  If  any  executor  or  administrator  neglect  or  re- 
fuse to  appear  and  render  an  exhibit,  after  having  been  duly 
cited,  an  attachment  may  be  duly  issued  against  him,  or  his 
letters  may  be  revoked,  in  the  discretion  of  the  court. 

Bxc.  228.  Every  executor  or  administrator  shall  render  a 
fall  account  and  report  of  his  administration  upon  the  ex- 
piration of  one  ^ear  from  the  time  of  his  appointment  If  he 
fail  to  present  his  account,  it  shall  be  the  duty  of  the  court  or 
judge  to  compel  the  rendering  of  such  account  by  attach- 
ment, and  any  person  interest^  in  the  estate  may  apply  for 
and  obtain  an  attachment,  but  no  attachment  shall  issue  un- 
less a  citation  has  been  first  issued  and  returned,  requiring  the 
executor  or  administrator  to  appear  and  show  cause  why  an 
attachment  should  not  issue.  Every  account  rendered  shall 
exhibit  not  only  the  debts  which  may  have  been  paid,  but 
also  a  statement  of  all  debts  which  have  been  duly  presented 
and  allowed  during  the  period  embraced  in  the  account 

Sbo.  229.  Whenever  the  authori^of  an  executor  or  admin- 
istrator shall  cease  or  be  revoked  mr  any  reason,  he  may  be 
cited  to  account  before  the  probate  court,  at  the  instance  of 
the  person  succeeding  to  the  administration  of  the  same  es- 
tate, in  like  manner  as  he  mi^ht  have  been  cited  by  any 
person  interested  in  the  estate  during  the  time  he  was  executor 
or  administrator. 

Bec.  280.  If  the  executor  or  administrator  resides  out  of 
the  county,  or  absconds,  or  conceals  himself  so  that  the 
citation  cajinot  be  personally  served,  and  shall  neglect  to 
render  an  account  within  thirty  days  after  the  time  above 
prescribed,  or  if  he  shall  neglect  to  rend^  an  account  within 
thirty  days  after  being  committed  where  the  attachment  has 
been  executed,  his  letters  shall  be  revoked. 

Beo.  281.  In  rendering  his  account  the  executor  or  ad- 
ministrator shall  produce  vouchers  for  all  charges  and  expenses 
which  he  shall  have  paid,  which  vouchers  shall  be  filed  and 
remain  in  the  court;  and  he  may  be  examined  on  oath, 
touching  such  payments,  and  also  touching  any  property  and 
effects  of  the  deceased,  and  the  disposition  thereof.    When 
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any  such  vouchers  shall  be  required  for  other  purposes,  it  may 
be  withdrawn  on  leaving  a  certified  copy  on  file ;  if  any 
voucher  be  lost,  or  for  other  good  reason  the  same  cannot  be 
produced  on  settlement,  the  payment  may  be  proved  by  the 
oath  of  any  competent  witness. 

Sec.  282.  On  the  settlement  of  his  account,  he  may  be  al- 
lowed any  item  of  expenditure  not  exceeding  twenty  dollars, 
for  which  no  voucher  is  produced,  if  such  item  be  supported 
by  his  own  oath  positive  to  the  fact  of  payment,  specifying 
where  and  to  whom  the  payment  was  maae,  and  if  suc"h  oath 
be  uncontradicted ;  but  such  allowance,  in  the  whole,  shall  not 
exceed  five  hundred  dollars  for  payment  in  behalf  of  any  one 
estate. 

Sec  283.  When  any  account  is  rendered  for  settlement, 
the  court  or  judge  shall  apjjoint  a  day  for  settlement  thereof; 
the  clerk  shall  thereupon  give  notice  thereof,  by  causing  no- 
tices to  be  posted  in  at  least  three  public  places  in  the  county. 
The  notice  shall  set  forth  the  name  of  the  estate,  and  of  the 
executor  or  administrator,  and  the  day  appointed  for  the  set- 
tlement of  the  account,  which  shall  be  on  some  day  of  a  term 
of  court.  The  court  or  probate  judge  may  order  such  further 
notice  to  be  given  as  he  may  deem  proper. 

Sec.  284.  On  the  dav  appointed,  or  any  subsequent  day  to 
which  the  hearing  may  be  adjourned  by  the  court,  any  person 
interested  in  the  estate  may  appear  and  tile  his  exceptions  in 
writing  to  the  account,  and  contest  the  same. 

Sec  285,  If  there  be  any  minor  interested  in  the  estate,  who 
has  no  legally  appointed  guardian,  the  court  shall  appoint  some 
disinterested  person  to  represent  him,  who,  on  behalf  of  the 
minor,  may  contest  the  account  sls  any  other  person  having  an 
interest  mi^ht  contest  it,  and  who  shall  be  allowed  by  the  court 
for  his  services  a  reasonable  compensation.  The  court  shall 
also,  if  it  deems  it  necessary,  appoint  an  attorney  to  represent 
the  absent  heirs  and  devisees.  All  matters,  including  allowed 
claims  not  passed  upon  on  the  settlement  of  any  former  ac- 
count, or  on  renderinff  an  exhibit,  or  on  making  a  decree  of 
sale,  may  be  contested  by  the  heirs  for  cause  shown. 

Sec  236.  The  hearing  and  allegations  of  the  respective 
parties  may  be  adjourned  from  time  to  time,  as  shall  be  neces- 
sary, and  the  court  may  appoint  one  or  more  referees  to  ex- 
amine the  accounts  and  make  report  thereon,  subject  to  con- 
firmation, and  may  allow  a  reasonable  compensation  to  such 
referees,  to  be  paid  out  of  the  estate  of  the  deceased. 

Sec  287.  The  settlement  of  the  account,  and  the  allowance 
thereof  by  the  court,  or  upon  appeal,  shall  be  conclusive 
against  all  persons  in  any  way  interested  in  the  estate,  saving 
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however,  to  all  persons  laboring  under  any  legal  disability, 
their  rights  to  proceed  against  the  executor  or  administrator, 
either  individually  or  upon  his  bond,  within  two  years  after 
their  respective  disabilities  shall  cease;  and,  in  any  action 
brought  by  any  such  person,  the  allowance  and  settlement 
of  the  account  shall  be  deemed  presumptive  evidence  of  its 
correctness. 

Sec.  238.  The  account  shall  not  be  allowed  by  the  court 
until  it  be  first  proved  that  the  notice  has  been  given  as  re- 
quired by  this  chapter,  and  the  decree  shall  show  that  such 
proof  was  made  to  the  satisfaction  of  the  court,  and  shall  be 
conclusive  evidence  of  the  fact. 

8ec.  239.  The  debts  of  the  estate  shall  be  paid  in  the  fol- 
lowing order :  First  Funeral  expenses.  Second.  The  ex- 
penses  of  the  last  sickness.  Third.  Debts  having  preference 
by  the  laws  of  the  United  States.  Fourth.  Judgments  ren- 
dered against  the  deceased  in  his  lifetime,  and  mortgages  in 
the  order  of  their  date.  Fifth.  All  other  demands  against ' 
the  estate. 

Sec.  240.  The  preference  given  in  the  preceding  section  to 
a  mortgage,  shall  only  extend  to  the  proceeds  of  the  property 
mortgaged.  If  the  proceeds  of  such  property  be  insuflHeient 
to  pay  3ie  mortgage,  the  part  remaining  unsatisfied  shall  be 
classed  with  other  demands  against  the  estate. 

Sec.  241.  If  the  estate  be  iusufiicient  to  pa^  all  the  debts 
of  any  one  class,  each  creditor  shall  be  paid  a  dividend  in  pro- 
portion to  his  claim ;  and  no  creditor  of  any  one  class  snail 
receive  anjr  payment  until  all  those  of  the  preceding  class  shall 
be  fully  paid. 

Sec.  242.  It  shall  be  the  duty  of  the  executor  or  adminis- 
trator, as  soon  as  he  has  sufficient  funds  in  his  hands,  to  pay 
the  funeral  expenses,  and  the  expenses  of  the  last  sickness,  and 
the  allowance  made  to  the  family  of  the  deceased ;  and  ho 
may  retain  in  his  hands  the  necessary  expenses  of  administra- 
tion, but  he  shall  not  be  obliged  to  pay  any  other  debt,  or  any 
legacy,  until,  as  prescribed  in  this  act,  the  payment  has  been 
ordered  by  the  court 

Sec.  248.  Upon  the  settlement  of  the  accounts  of  the  ex- 
ecutor or  administrator,  at  the  end  of  the  year,  as  required  in 
this  chapter,  the  court  shall  make  an  order  for  the  payment  of 
the  debts,  as  the  circumstances  of  the  case  shall  require.  If 
there  be  not  sufficient  funds  in  the  hands  of  the  executor  or 
administrator,  the  court  shall  specify  in  the  decree  the  sum  to 
be  paid  to  each  creditor.  K  the  whole  property  of  the  estate 
be  exhausted  by  such  payment  or  distribution,  such  account 
shall  be  considered  as  a  final  account,  and  th'3  executor  or  ad- 
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mmistrator  shall  be  entitled  to  bis  discharge,  on  producing  and 
filing  the  necessary  ronchers  and  proofs,  showing  that  snch 
payments  have  been  made,  and  that  he  has  fully  complied  with 
the  decree  of  the  court. 

Sbo.  244.  If  there  is  any  claim  not  due,  or  any  contingent 
or  disputed  claim  against  the  estate,  the  amount  thereof  or 
such  part  of  the  same  as  the  holders  would  be  entitled  to  if 
the  claim  were  due,  or  established,  or  absolute,  shall  be  paid 
into  the  court,  where  it  shall  remain,  to  be  paid  over  to  the 
part^  when  he  shall  become  entitled  thereto,  or  if  he  fail  to  es- 
tablish his  claim,  to  be  paid  over  or  distributed,  as  the  circum- 
stances of  the  estate  require  :  Provided,  That  if  any  creditor 
whose  claim  has  been  allowed,  but  is  not  yet  due,  shall  appear 
and  assent  to  a  deduction  therefrom  of  the  legal  interest  for 
the  time  the  claim  has  yet  to  run,  he  shall  be  entitled  to  be 
paid  accordingly. 

Sec.  246.  Whenever  a  decree  shall  be  made  by  the  probate 
«  court  for  the  payment  of  creditors,  the  executor  or  adminis^ 
trator  shall  be  personally  liable  to  each  creditor  for  his  claim, 
or  the  dividend  thereon,  and  execution  may  be  issued  on  such 
decree,  as  upon  a  judgment  in  the  district  court  in  flavor  of 
each  creditor,  and  the  same  proceeding  may  be  had  under  snch 
execution  as  if  it  had  been  issued  from  the  district  court 
The  executor  or  administrator  shall  also  be  liable  on  his  bond 
to  each  creditor. 

Sbc.  246.  When  the  accounts  of  the  executor  or  adminis- 
trator have  been  settled,  and  an  order  made  for  the  payment 
of  debts  and  distribution  of  the  estate,  no  creditor  whose 
claim  was  not  included  in  the  order  of  payment,  shall  have 
any  right  to  call  upon  the  creditors  who  have  been  paid,  or 
upon  the  heirs,  devisees,  or  legatees,  to  contribute  to  the  pay- 
ment of  his  claim ;  but  if  the  executor  or  administrator  shall 
have  failed  to  ^ire  notice  to  the  creditors,  as  prescribed  by  this 
act,  such  creditor  may  recover  on  the  bond  of  the  executor  or 
administrator  the  amount  of  his  claim,  or  such  part  thereof  as 
he  would  have  been  entitled  to  had  it  been  allowed  :  Provided, 
That  this  section  shall  not  apply  to  any  creditors  whose  claim 
was  not  due  ten  months  before  the  d^y  of  settlement^  or 
whose  claim  was  contingent  and  did  not  become  absolute  ten 
months  before  such  day* 

Sec.  247.  K  the  whole  of  the  debts  shall  have  been  paid 
by  the  first  distribution,  the  court  shall  proceed  to  direct  the 
payment  of  legacies,  and  the  distribution  of  the  estate,  among 
the  heirs,  legatees,  or  other  persons  entitled,  as  provided  in 
the  next  chapter ;  but  if  there  be  debts  remaining  unpaid,  or 
if,  for  other  reason,  the  estate  be  not  in  a  proper  condition  to 
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be  closed,  the  court  shall  give  such  extension  of  time  as  may 
be  reasonable,  for  a  final  settlement  of  the  estate. 

8bo.  248.  At  the  time  desimated  in  the  last  section,  or 
sooner,  if  within  that  time  all  the  property  of  the  estate  shall 
have  been  sold,  or  there  shall  be  sufficient  fnnds  in  his  hands 
for  the  payment  of  all  debts  due  by  the  estate,  and  the  estate 
be  in  a  proper  condition  to  be  closed,  the  executor  or  adminis- 
trator shall  render  a  final  account  and  pray  a  settlement  of  his 
administration. 

8kc.  249.  If  he  neglect  to  render  his  account,  the  same 
proceedings  may  be  had,  as  prescribed  in  this  chapter  in  re- 
gard to  the  first  account  to  be  rendered  by  him  ;  and  all  the 
provisions  of  this  chapter  relating  to  the  last  mentioned  ao- 
count,  and  the  notice  and  settlement  thereof,  shall  apply  to  his 
account  presented  for  final  settlemeut 
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Sec.  250.  Petition  of  heirs,  notice  of,  who  may  redst. 

253.  Decree  for,  where  necessary,  costs  of. 

257.  Order  for  payment  of  bond,  action  on. 

258.  Distribution,  when  made,  form  of  decree. 
260.  On  whose  application,  of  estate  in  common. 
S62.  Beal  esUte  in  dMftrent  coontiea. 

263.  ITotice  neeeasary,  petitloa  for,  when  flad. 

264.  PartitloB,  when  hfiln  pari  with  interaaU 

265.  Sharea  how  set  out,  whole  eatotte  i«i^  he  aaaigMd  to  oftaia  eertaia  eases. 

267.  Payments  for  eqaaliaing. 

268.  Bstate  may  be  sold,  and  proeeeds  divided. 

269.  Of  estate  in  common,  gnardiaa  for  mtaior. 

271.  Report  may  be  set  aside. 

272.  When  commissioners  not  necessary. 

273.  AdFancements,  agent  for  absentees,  bond  ofL 
276.  Unclaimed  estate,  liability  of  agent. 

278.  Certificate  to  claimant. 

279.  Deoree  discharging  executor. 

280.  Letters,  etc.,  may  issue  after. 

Sbo.  250.  At  any  time  after  the  lapse  of  four  months  after 
the  issuing  of  letters  testamentary  or  of  administration,  any 
heir,  devisee,  or  legatee,  may  present  his  petition  to  the  court 
tiiat  tiie  legacy  or  share  of  the  estate  to  which  he  is  entitled 
may  be  given  to  him,  upon  his  giving  bonds  with  security  for 
the  payment  of  his  proportion  of  the  debts  of  the  estate. 
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Sbc.  251.  Kotice  of  the  application  shall  be  given  to  the 
executor  or  administrator  personally,  and  to  all  persons  in- 
terested in  the  estate,  in  the  same  manner  that  notice  is 
required  to  be  ^ven  of  the  settlement  of  the  account  of  an 
executor  or  administrator. 

Sbc.  252.  The  executor  or  administrator,  or  any  person 
interested  in  the  estate,  may  appear  and  resist  the  application, 
or  any  other  heir,  devisee,  or  legatee,  may  make  a  similar 
application  for  himself. 

OBC.  253.  If,  at  the  hearing,  it  appear  that  the  estate  is  but 
little  indebted,  and  that  the  share  of  the  party  or  parties  ap- 
plying may  be  allowed  to  him  or  them,  without  injury  to  the 
creditors  of  the  estate,  the  court  shall  make  a  decree  in  con- 
formity with  the  prayer  of  the  applicant  or  applicants :  Pro- 
videdj  each  one  of  them  shall  first  execute  ana  deliver  to  the 
executor  or  administrator  a  bond,  in  such  sum  as  may  be 
designated  by  the  probate  judge,  and  with  sureties  to  be  ap- 

S roved  by  him,  payable  to  the  executor  or  administrator,  con- 
itioned  for  the  pavment  by  the  heir,  legatee,  or  devisee,  when- 
ever required,  of  his  proportion  of  the  debts  due  from  the 
estate. 

Sbc.  254.  Such  decree  may  order  the  executor  or  adminis- 
trator to  deliver  to  the  heir,  legatee  or  de\asee,  the  whole  por- 
tion of  the  estate  to  which  he  may  be  entitled,  or  only  a  part 
thereof. 

Sbc  255.  K,  in  the  execution  of  such  decree,  any  partition 
be  necessary  between  two  or  more  of  the  parties  interested,  it 
shall  be  made  in  the  manner  hereinafter  prescribed. 

Sbo.  256.  The  costs  of  the  proceedings  authorized  by  the 
preceding  sections,  shall  be  paid  by  the  applicant,  or,  if  there 
be  more  than  one,  shall  be  apportioned  equally  amongst  them. 

Sbc.  257.  Whenever  any  bond  has  been  executed  and  de- 
livered under  the  provisions  of  the  preceding  sections,  and  the 
executor  or  administrator  shall  ascestain  that  it  is  necessary 
for  the  settlement  of  the  estate  to  require  the  payment  of  any 
part  of  the  money  thereby  secured,  he  shall  petition  the  court 
for  an  order  requiring  the  payment,  and  shall  have  a  citation 
issued  and  served  on  the  party  bound,  requiring  him  to  ap- 
pear and  show  cause  why  an  order  shall  not  be  made.  At  the 
hearing,  the  court,  if  satisfied  of  the  necessity  of  such  pay- 
ment, shall  make  an  order  accordingly,  designating  the 
amount,  and  giving  a  time  within  which  it  shall  be  paid.  K 
the  mone^  be  not  paid  within  the  time  allowed,  an  action  mav 
be  maintained  by  the  executor  or  administrator  on  the  bond. 

Sbc.  258.  Upon  the  final  settlement  of  the  accounts  of  the 
executor  or  administrator,  (or  at  any  subsequent  time,  upon 


PROBATB  PRACTICE   ACT.  877 

the  application  of  the  executor  or  administrator),  or  any  heir, 
legatee,  or  devisee,  or  the  grantee  of  the  heir,  legatee,  or 
devisee,  the  court  shall  proceed  to  distribute  the  residue  of  the 
estate,  if  any,  among  the  persons  who  are  by  law  entitled. 
A  statement  of  the  receipts  and  disbursements  of  the  executor 
or  administrator,  since  the  rendition  of  his  final  accounts, 
shall  be  reported  and  filed  at  the  time  of  making  such  distri- 
bution, unless  distribution  of  the  real  estate  only  be  made, 
and  a  settlement  thereof,  together  with  an  estimate  of  the  ex- 
penses of  closing  the  estate,  shall  be  made  by  the  court,  and 
shall  be  included  in  the  decree,  or  the  court  or  judge  ma^ 
order  notice  of  the  settlement  of  such  supplementary  account, 
and  may  refer  the  same,  as  in  other  cases  of  the  settlement  of 
accounts. 

Sec.  259.  In  the  decree,  the  court  shall  name  the  persons, 
and  the  proportion  or  parts  to  which  each  shall  be  entitled, 
and  such  person  shall  have  the  right  to  demand  and  recover 
their  respective  shares  from  the  executor  or  administrator,  or 
any  person  having  the  same  in  possession. 

Sec  260.  The  decree  may  be  made  on  the  application  of 
the  executor  or  administrator,  or  of  any  person  interested  in 
the  estate,  and  shall  only  be  made  after  notice  has  been  given, 
or  waived,  and  proceedings  had  in  the  manner  provided  in 
sections  one  hundred  and  fifty,  to  and  including  one  hundred 
and  ninety-three,  of  this  act,  in  regard  to  an  application  for 
the  sale  of  land  by  an  executor  or  administrator.  The  court 
may  order  such  further  notice  to  be  given  as  it  may  deem 
proper.  If  partition  be  applied  for,  as  hereinafter  provided, 
such  decree  shall  not  divest  the  court  of  jurisdiction  for  the 

Surposes  of  partition,  unless  the  estate  be  finally  closed  by  the 
ecree  of  distribution. 

Sec  261.  When  the  estate,  real  or  personal,  assigned  to 
two  or  more  heirs,  devisees  or  legatees,  shall  be  in  common 
.  and  undivided,  and  the  respective  shares  shall  not  be  sepa- 
rated and  distinguished,  or  when  property  of  the  estate  shall 
be  held  in  common  and  undivided  with  other  parties,  partition 
may  be  made  by  three  disinterested  persons,  to  be  appointed 
commissioners  for  that  purpose  by  the  court  or  probate  judge, 
who  shall  be  duly  sworn  to  the  faitliful  discharffe  of  their 
duties,  by  any  ofiScer  authorized  to  administer  oaths.  A  cer- 
tified copy  of  the  order  of  their  appointment  and  of  the  de- 
cree assigning  and  distributing  the  estate,  shall  be  issued  to 
them  as  tneir  warrant,  and  their  oath  shall  be  indorsed  thereon. 
Upon  consent  of  the  parties,  and  when  the  court  shall  deem 
it  proper  and  just,  it  shall  be  sufiicient  to  appoint  one  com- 
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inissioner  only,  who  shall  have  the  same  authority  and  be 
governed  by  the  same  rules  as  if  three  were  a|>paiDted. 

Sbo.  262.  If  the  real  estate  shall  be  in  diftereat  counties, 
the  probate  court  may,  if  it  shall  judge  proper,  appoint  dif* 
ferent  commissioners  tor  each  county ;  and,  m  such  cases,  the 
estate  in  each  county  shall  be  divided  separately,  as  if  there 
was  no  other  estate  to  be  divided ;  but  the  oommissioner  first 
appointed  shall,  unless  otherwise  directed  by  the  probate 
court,  make  division  of  such  real  estate,  wherever  situated 
within  this  territory. 

Sec.  268.  Such  partition  and  distribution  may  be  ordered 
on  the  petition  of  any  of  the  persons  interested ;  but  before 
commissioners  shall  be  appointed,  or  any  partition  shall  be  or- 
dered,  as  directed  in  this  chapter,  notice  shall  be  given  to  all 
persons'  interested,  who  shall  reside  in  this  territory,  or  their 
guardians,  and  to  agents,  attorneys  or  guardians,  if  there  be 
any  in  this  territory,  of  such  as  reside  out  of  the  territory,  either 
personally  or  by  public  notice,  as  the  probate  court  shall  di- 
rect. The  petition  for  partition  may  be  filed  at  any  time  be- 
fore the  decree  of  distribution  ;  and  attorneys,  guardians  and 
agents  may  be  appointed,  and  notice  given — ^but  the  commis- 
sioners shall  not  he  appointed  until  the  decree  has  been  made 
assigning  the  estate.  But  when  the  application  is  made  solely 
to  have  partition  between  the  estate  administered  upon  ana 
an  J  other  parties,  such  application  may  be  made  and  such  par- 
tition ordered  at  any  time  the  court  may  direct. 

Sbc.  264.  Partition  of  real  estate  may  be  made  as  provided 
in  this  chapter,  although  some  of  the  original  heirs  or  devisees 
may  have  conveyed  their  shares  to  other  persons ;  and  such 
shares  shall  be  assigned  to  the  person  holding  the  same,  in  the 
same  manner  as  they  otherwise  should  have  been  to  such  heirs 
or  devisees. 

Sbo.  265.  The  several  shares  in  the  real  and  personal  estate 
shall  be  set  out  to  each  individual,  in  proportion  to  his  right,  by 
such  metes  and  bounds,  or  description,  that  the  same  can  be 
easily  distinguished,  unless  two  or  more  of  the  parties  interested 
shall  consent  to  have  their  shares  set  out,  so  as  to  be  held  by 
them  in  common  and  undivided. 

Sbo.  266.  When  any  such  real  estate  cannot  be  divided 
without  prejudice  or  inconvenience  to  the  owners,  the  probate 
court  may  assign  the  whole  to  one  or  more  of  the  parties  en- 
titled to  shares  therein,  who  will  accept  it,  always  preferring 
the  males  to  the  females,  and,  amone  children,  prefeiring  the 
elder  to  the  younger :  Provided^  The  party  accepting  the 
whole  shall  pay  to  the  other  parties  interested  their  just  pro- 
portion of  the  true  value  thereof,  or  shsdl  secure  the  ssaae  to 
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their  satisfaction ;  or^  in  case  of  the  minority  of  such  party  or 
parties^  then  to  the  satisfaction  of  his  or  her  guardian ;  and 
the  true  value  of  the  estate  shall  he  ascertained  and  reported 
hy  commissioners. 

Ssc.  267.  When  any  tract  of  land,  or  tenement  shall  he  of 
greater  value  than  either  party's  share  in  the  estate  to  he  di- 
vided, and  cannot  he  divided  without  injury  to  the  same,  it 
may  he  set  off  hy  the  commissioners  appointed  to  make  parti- 
tiouy  to  either  of  the  parties  who  will  accept  it,  giving  pref- 
erence as  prescrihed  in  the  preceding  sections :  Irovidmj  The 
party  so  accepting  shall  pay  or  secure  to  one  or  more  of  the 
others  such  sums  as  the  commissioners  shall  award  to  make 
the  partition  equals  and  the  commissioners  shall  make  their 
award  accordingly ;  but  such  partition  shall  not  be  established 
by  the  court  until  the  sums  so  awarded  shall  be  paid  to  the 
parties  entitled  to  the  same,  or  secured  to  their  satisfaction* 

Sec.  268.  When  it  cannot  be  otherwise  £»irly  divided,  the 
whole  or  any  part  of  the  eetate,  real  or  personal,  roav  be 
recommended  by  the  commissioners  to  be  sold;  and  it  the 
report  be  confirmed,  the  court  may  order  a  sale  b^  the  ex- 
ecutor or  administrator,  or  by  a  commissioner  appointed  for 
that  purpose,  and/  distribute  the  proceeds.  The  sale  shall  be 
conducted  and  reported  upon,  and  confirmed,  in  the  same 
manner  and  under  the  same  rules,  as  in  ordinary  cases  of  sales 
of  Land  by  an  administrator  under  this  act 

Sec.  269.  When  a  partition  of  real  estate  among  heirs  or 
devisees  shall  be  reouired,  and  such  real  estate  shall  be  in  com- 
mon, and  undividea  with  the  real  estate  of  anv  other  person, 
the  commissioner  shall  first  divide  and  sever  the  estate  of  the 
deceased  from  the  estate  in  which  it  lies  in  common,  and  such 
division  so  made  and  established  by  the  probate  court,  shall 
be  binding  upon  all  the  persons  interested.  Upon  application 
by  petition  of  the  heirs,  or  creditors,  or  any  of  them,  the  pro- 
bate court  may  authorize  the  executor  or  adminLstratoor  to 
bring  suit  for  such  partition  in  the  district  court.  Such  suit 
may  also  be  brought  by  the  executor,  when  so  authorized  by 
the  will. 

Sec.  270.  Before  every  partition  shall  be  made,  or  any 
estate  divided,  as  provided  in  this  chapter,  guarditms  shall  be 
appointed  for  all  minors  and  insane  persons  interested  in  the 
estate  to  be  divided ;  and  some  discreet  person  shall  be  apt 
pointed  to  act  as  agent  for  such  parties  as  reside  out  of  this 
territory,  or  an  attorney  £6r  all  absent  heirs  and  persons  in- 
terested ;  and  notice  shall  be  given  to  all  parties  interested  in 
the  partition,  their  guardians,  agents  and  attorneys,  by  the 
commiBsioners^  of  the  time  when  they  shall  proceed  to  make 
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partition.  The  commissioners  may  take  testimony,  order  sur- 
veys, and  take  such  other  steps  as  may  be  necessary  to  enable 
them  to  form  a  judgment  upon  the  matters  before  them. 

Skc.  271.  The  commissioners  shall  make  report  of  their 
proceedings,  and  of  the  partition  agreed  upon  by  them,  to  the 
probate  court,  in  writing,  and  the  court  may,  for  sufficient 
reasons,  set  aside  such  report,  and  commit  the  same  to  the 
same  commissioners,  or  appoint  others ;  and  when  such  report 
shall  be  finally  confirmed,  a  certified  copy  of  partition  made 
thereon,  attested  by  the  clerk,  under  the  seal  of  the  court, 
shall  be  recorded  in  the  office  of  the  recorder  of  the  county 
where  the  lands  lie. 

Sec.  272.  When  the  probate  court  shall  make  a  decree 
assigning  the  residue  of  any  estate  to  one  or  more  persons  en- 
titled to  the  same,  it  shall  not  be  necessary  to  appoint  com- 
missioners to  make  partition  or  distribution  of  such  estate, 
unless  the  parties  to  whom  the  assignment  shall  be  decreed, 
or  some  of  them,  shall  require  that  such  partition  shall  be 
made. 

Sec.  278.  All  questions  as  to  advancements  made,  or 
alleged  to  have  been  made  by  the  deceased  to  any  heirs,  may 
be  heard  and  determined  by  the  probate  court,  and  shall  be 
specified  in  the  decree  assigning  and  distributing  the  estate, 
and  in  the  warrant  to  the  commissioners,  and  the  final 
decree  of  the  probate  court,  shall  be  binding  on  all  parties 
interested  in  the  estate. 

Sec.  274.  When  any  estate  shall  be  assigned  by  decree  of 
the  court,  or  disrributed  by  commissioners,  as  provided  in  this 
chapter,  to  any  person  resident  out  of  this  territory,  and 
having  no  agent  therein,  and  it  shall  be  necessary  that  some 

Eerson  be  authorized  to  take  possession  and  charge  for  the 
enefitof  such  absent  person,  the  court  may  appoint  an  agent 
for  that  purpose,  and  authorize  him  to  take  charge  of  such 
estate,  as  well  as  to  act  for  such  absent  person  in  the  partition 
and  distribution. 

Sbo.  276.  Such  agent  shall  give  a  bond  to  the  judge  of 
probate,  to  be  approved  by  him,  faithfully  to  manage  and 
account  for  such  estate,  before  he  shall  be  authonzed  to 
receive  the  same ;  and  the  court  appointing  such  agent  may 
allow  a  reasonable  sum  out  of  the  profits  of  the  estate  for  his 
services  and  expenses. 

Seo.  276.  When  the  estate  shall  remain  in  the  hands  of  the 
a^ent,  unclaimed,  for  a  year,  it  shall  be  sold  under  the  order 
of  the  court ;  and  the  proceeds,  deducting  the  expenses  of  the 
sale,  to  be  allowed  by  the  court,  shall  be  paid  into  the  territo- 
rial treasury.    When  the  payment  is  made,  the  agent  shall 
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take  from  the  treasury  duplicate  receipts,  one  of  which  he  shall 
file  in  the  office  of  the  territorial  auditor,  and  the  other  in  the 
probate  court. 

Bec.  277.  The  agent  shall  be  liable  on  his  bond  for  the 
care  and  preservation  of  the  estate,  while  in  his  hands,  and  for 
the  payment  of  the  proceeds  of  the  sale,  as  required  by  the 
preceding  section,  and  may  be  sued  thereon  by  any  person 
mterested. 

Sec.  278.  When  any  person  shall  claim  the  money  ptdd 
into  the  treasury,  the  probate  court  making  the  distribution, 
being  first  satisfied  of  his  right,  shall  grant  him  a  certificate, 
under  seal ;  and  upon  the  presentation  of  the  certificate  to  the 
territorial  auditor,  he  shall  draw  his  warrant  on  the  treasurer 
for  the  amount. 

Sec  279.  When  the  estate  has  been  fully  administered, 
and  it  is  shown  by  the  executor  or  administrator,  by  the  pro- 
duction of  satisfactory  vouchers,  that  he  has  paid  all  sums  of 
money  due  from  him,  and  delivered  up,  under  order  of  the 
court,  all  the  property  of  the  estate  to  the  parties  entitled,  and 
performed  all  acts  lawfullv  required  of  him,  the  court  shall 
make  a  decree  discharging  nim  from  all  liability  to  be  incurred 
thereafter. 

Sec.  280.  The  final  settlement  of  an  estate  shall  not 
prevent  a  subsequent  issuance  of  letters  testamentary  or  of 
administration,  with  the  will  annexed,  should  other'property 
of  the  estate  be  discovered,  or  should  it  become  necessary  or 
proper,  from  any  cause,  that  letters  should  be  again  issued. 


XL— REMOVAL  OP  EXECUTORS  AND  ADMINISTRATORS  IN 
CERTAIN  CASES. 

Sec.  2S1.  Suspensioit  of  powers  of  executors,  etc. 

2S2.  Special  administrators,  saspension  of. 

283.  Proceedings  on,  who  may  appear. 

2S5.  Executor  absconding. 

236.  Attachment  to  compel  attendance. 

Bec.  281.  Whenever  the  probate  judffe  has  reason  to  believe 
from  his  own  knowledge,  or  from  credible  information,  that 
any  executor  or  administrator  has  wasted,  embezzled  or  mis- 
managed, or  is  about  to  waste  or  embezzle,  the  property  of 
the  estate  committed  to  his  charge,  or  has  committed,  or  is- 
about  to  commit,  a  fraud  upon  the  estate,  or  has  been  incom- 
petent to  act,  or  has  permanently  removed  from  the  territory, 
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or  has  wrongfully  neglected  the  estate,  or  has  long  neglected 
to  perform  the  necessary  acts  of  such  executor,  or  administrator, 
it  shall  be  his  duty,  by  an  order  entered  upon  tho  minutes  of 
the  court,  to  suspend  the  powers  of  such  executor  or  adminis- 
trator until  the  matter  can  be  investigated. 

Sec.  282.  During  the  suspension  of  the  powers  of  the 
executor  or  administrator,  under  the  authority  of  the  preceding 
section,  the  probate  judge  or  court  may,  if  the  condition  of  the 
estate  requires  it,  appoint  a  special  administrator  to  take  charge 
of  the  effects  of  tne  estate,  who  shall  give  the  bond,  and 
account  as  other  special  administrators  are  required  to  do. 

Sec.  283.  When  such  suspension  has  been  made,  notice 
thereof  shall  be  given  to  the  executor  or  administrator,  and  he 
shall  be  cited  to  appear  and  show  cause  why  bis  letters 
should  not  be  revoked.  If  he  fail  to  appear  in  obedien<^e  to 
the  citation,  or,  it  appearing,  the  court  shall  be  satisfied  that 
there  exists  cause  for  bis  removal,  his  letters  shall  be  revoked, 
and  letters  of  administration  granted  anew,  as  the  case  may 
require. 

Sec.  284.  At  the  hearing,  any  person  interested  in  the 
estate  may  appear  and  file  his  allegations  in  writing,  showing- 
that  the  executor  or  administrator  should  be  removed.  Such 
allegations  shall  be  heard  and  determined  by  the  court. 

Sec  285.  If  the  executor  or  administrator  has  absconded 
or  concealed  himself,  or  has  removed  or  absented  himself  from 
the  territory,  notice  may  be  given  of  the  pendency  of  the  pro- 
ceedings, Dy  publication,  in  such  manner  as  the  court  may 
direct;  and  the  court  may  proceed  upon  such  notice  as  if  the 
citation  had  been  personally  served. 

Sec  286.  In  the  proceedings  authorized  by  the  preceding 
sections  of  this  chapter,  for  the  removal  of  an  executor  or  a£ 
ministrator,  the  court  may  compel  his  attendance,  by  attach- 
ment, and  may  compel  him  to  answer  questions,  on  oath, 
touching  his  aaministration ;  and,  upon  hiei  refusal  so  to  do, 
may  commit  him  until  he  obey,  or  may  revoke  his  letters  or 
both. 


XII.— MISCELLANEOUS  PROCEEDINGS. 

,  287.  Executor  may  refer  claim  to  referees. 

288.  Proceedings  on  reference. 

289.  Persons  interested  may  contest  validity  of  claim. 

290.  Orders,  etc.,  to  be  entered,  personal  notice,  how  given. 
292.  Citation,  how  served  and  rttnmed. 
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8bc.  294.    Oierk  of  courts  powen  of,  proeen. 

296.  Form  of  practice,  taking  testimony  in  other  counties. 

297.  Issne  of  &ct,  ooflts.  * 

296.    Attorney  for  minors,  eto.»  compensation. 

299.  Decree  of  homestead  to  be  certified. 

300.  Appeals  to  district  court,  when  and  bow  taken. 

302.    When  cognizable,  papers  relatiTe  to,  to  clerk  district  court. 

304.  Kay  be  reversed  or  affirmed. 

305.  Trial  byjnry,  costs  of. 

307.  AfBrmance,  etc.,  to  be  certified. 

308.  Appeal  to  supreme  court,  when  taken,  how  made. 
810.    Statement  of  case,  rerersal  or  aJfirmation,  coBts. 

313.  Appeals  when  complete. 

314.  Executor,  etc. ,  removed ,  snceessor  of. 

Sec  287.  If  the  executor  or  administrator  doubt  the  cor- 
rectness of  any  claim  presented  to  him,  he  may  enter  into  an 
agreement  in  writing  with  the  claimant,  to  refer  the  matter  in 
controversy  to  some  disinterested  person  or  persons  to  be  ap- 
proved by  the  probate  judge.  Upon  filing  the  agreement  and 
approval  of  the  probate  judge,  in  the  office  of  the  clerk  of  the 
district  court  for  the  county  in  which  the  letters  testamentarv, 
or  of  administration,  were  granted,  the  clerk  shall,  either  m 
vacation  or  term,  enter  a  minute  of  the  order  referring  the 
matter  in  controversy  to  the  persons  selected  ;  or  if  the  parties 
consent,  a  reference  may  be  had  in  the  probate  court,  and  the 
report  of  the  referees,  if  confirmed,  shall  establish  or  reject 
the  claim  the  same  as  if  it  had  been  allowed  or  rejected  by  the 
executor  or  administrator,  and  the  probate  judge. 

Sec  288.  The  referees  shall  thereupon  proceed  to  hear 
and  determine  the  matter,  and  make  their  report  thereon  to 
the  court  in  which  the  appointment  shall  have  been  entered. 
The  same  proceedings  snail  be  had  in  all  respects,  and  the 
referees  shall  have  the  same  powers,  be  entitled  to  the  same 
compensation,  and  subject  to  the  same  control  as  in  other  cases 
of  reference.  The  court  may  set  aside  the  referees  or  appoint 
others  in  their  place,  or  may  set  aside  or  confirm  the  report, 
and  adjudge  costs  as  in  actions  against  executors  or  adminis- 
trators, ana  the  judgment  of  the  court  thereon  shall  be  valid 
and  effectual,  in  all  respects,  as  if  the  same  had  been  rendered 
in  a  suit  commenced  by  ordinary  process. 

Sbc  289.  Any  creditor  or  other  person,  interested  in  the 
settlement  of  an  estate,  may  contest  the  validity  or  correct- 
ness of  any  claim  against  such  estate,  whether  the  same  has 
been  allowed  by  the  executor  or  administrator,  or  not,  and 
may  require  the  same  to  be  regularly  proved  and  established 
in  the  probate  court,  in  due  form  of  law. 
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Sec.  290.  All  orders  and  decrees  made  by  the  probate 
court,  during  its  terms,  shall  be  entered  at  length  in  the 
minute  book  of  the  court ;  and  also  all  orders  which  the  pro- 
bate judffe  is  empowered  to  make  out  of  term-time,  and  which 
are,  by  this  act,  specially  reauired  to  be  so  entered.  Upon  the 
close  of  each  term,  the  judge  shall  sign  the  minutes  of  the 
proceedings.  When  anj  publication  is  ordered,  such  publica- 
tion, shall  be  made  daily,  or  otherwise,  as  often  during  the 
prescribed  period  as  the  paper  is  regularly  issued,  unless  other- 
wise provided  in  this  act  The  court  or  judge  may,  however, 
prescribe  a  less  number  of  publications  during  the  period 
prescribed. 

Sec  291.  Whenever  personal  notice  is  required  by  this 
act,  or  the  act  to  provide  for  the  appointment,  and  prescribe 
the  duties  of  guardians,  to  be  given  to  any  party  to  a  proceed- 
ing in  the  probate  court,  and  no  other  moae  of  giving  notice 
is  prescribed,  it  shall  be  given  by  citation,  issued  from  the 
court,  signed  by  the  clerk,  and  under  the  seal  of  the  court,  di- 
rected to  the  sheriff  of  the  proper  county,  and  requiring  him 
to  cite  such  person  to  appear  before  the  court  or  judge,  as  the 
case  may  be,  at  a  time  and  place  to  be  named  in  the  citation ; 
or  the  citation  may  be  addressed  directly  to  the  party  to  be 
cited,  and  may  be  served  in  like  manner  as  a  summons  issued 
fron\  the  district  court.  In  the  body  of  the  citation  shall  be 
briefly  stated  the  nature  or  character  of  the  proceeding. 

Sec.  292.  The  officer  to  whom  the  citation  is  directed, 
shall  serve  it  by  delivering  a  copy  to  the  person  therein  named, 
or  to  each  of  them,  if  there  be  more  than  one,  and  shall  return 
the  original  to  the  court,  according  to  its  direction,  indorsing 
thereon  the  time  and  manner  of  service.  All  proofs  of  publi- 
cation, or  other  mode  or  modes  of  giving  notice  or  serving 
papers,  may  be  made  by  the  affidavit  of  any  person  competent 
to  be  a  witness,  which  affidavit  shall  be  (ileu,  and  shall  con- 
stitute prima  fade  evidence  of  such  publication  or  notice  of 
service. 

Sec.  293.  When*  no  other  time  is  specially  prescribed,  ci- 
tation shall  be  served  at  least  five  days  before  the  return  day 
thereof. 

Sec  294.  Unless  otherwise  specially  prescribed,  the  clerk 
of  the  probate  court  shall  have  power  to  administer  all  oaths 
necessary  and  proper  to  be  taken,  touching  any  matter  pend- 
ing in  the  probate  court,  or  in  any  manner  connected  with  an  v 
proceedings  of  which  the  court  has  jurisdiction,  and  he  shall 
have  power  to  issue  citations  and  subpoenas  upon  the  applica- 
tion of  any  party,  without  the  order  of  the  judge,  except  in 
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those  cases  in  which  such  order  is  specially  required  by  law 
for  the  issuing  of  a  citation. 

Sec.  295.  All  writs  and  processes  issued  from  the  jprobate 
court,  shall  be  signed  by  the  clerk  and  authenticated  with  the 
seal  of  the  court,  except  subpoenaa,  notices,  and  publications, 
which  need  not  be  unaer  seal. 

Sec.  296.     The  practice  in  the  district  court  shall  be  ap- 

Slicable  to  proceedings  in  the  probate  court,  so  far  as  the  same 
oes  not  conflict  witli  any  enactment  specially  applicable  to 
the  probate  court,  or  is  not  inconsistent  with  the  provisions 
of  this  act,  or  the  act  to  provide  for  the  appointment,  and 
prescribe  the  duties  of  guardians.  For  the  purpose  of  taking 
the  testimony  of  a  witness,  or  witnesses,  in  other  counties  of 
this  territory,  or  in  other  states,  territories,  and  countries,  a 
commission  may  be  issued,  whenever,  in  the  discretion  of  the 
court,  or  probate  judge,  the  same  mav  be  ordered ;  and  when 
ordered,  the  formalitiog  attending  the  issuance,  execution, 
and  return  thereof,  shall  be  similar  to  those  prescribed  in  the 
case  of  a  commission  issued  from  the  district  court,  so  far  as 
the  same  are  applicable.  When  issued  expariCy  no  cross- 
in  teirogatories  shall  be  necessaiy,  unless  by  direction  of  the 
court  or  probate  judee ;  nor  shall  notice  be  necessary  unless 
the  court  or  judge  sliall  so  order.  The  court  or  judge  may 
annex  cross-interrogatories,  or  may  refer  the  matter  to  a 
referee,  to  be  by  him  appointed  for  that  purpose,  and  when 
notice  is  so  ordered,  tne  court  or  judge  shdl  prescribe  the 
mode  of  giving  such  notice,  whether  by  personal  service,  or 
by  posting  notices,  or  by  publication. 

Sec.  297.  All  issues  of  fact  shall  be  disposed  of  in  the 
same  manner  as  is  by  law  provided  upon  the  trial  of  issues 
of  fact  in  the  district  court  All  questions  of  costs  ma^  be 
determined  by  the  probate  court,  and  execution  may  issue 
therefor,  in  accordance  with  the  order  of  the  probate  court. 

Sec.  298.  When,  upon  any  proceeding  in  an  estate,  an 
attorney  has  been  appointed  for  minors  and  absent  persons  in 
interest  in  the  estate,  such  attorney  shall  represent  such 
parties  in  any  subsequent  proceedings  had,  unless  on  such 
subsequent  proceedings  another  person  be  appointed,  and 
provided,  such  attorney  be  present  in  court  in  such  sub- 
sequent proceedings.  When  any  such  attorney  has  been 
appointed,  and  when  the  probate  judge  has  appointed  a  referee 
to  take  proofs,  make  computation,  or  perform  other  service, 
reasonable  compensation  may  be  allowed  out  of  the  estate  to 
such  attorney  and  to  each  referee  for  the  services  he  may  have 
rendered. 

Sec.  299.    When  a  decree  is  rendered  setting  apart  a  home 
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Btead,  or  making  distribution  of  real  estate,  or  determining 
any  other  matter  affecting  the  title  to  real  estate,  a  certifiea 
copy  of  such  decree  shall  be  recorded  in  the  office  of  the  re- 
corder of  the  county  in  which  the  land  is  situated. 

Sec.  300.  If  any  person  interested  in,  or  to  be  affected  by, 
and  who  shall  be  aggrieved  by  any  order,  allowance,  sentence, 
decree,  or  denial,  of  any  probate  court  or  judge,  or  any  other 
act  in  his  official  cajpacity,  may  appeal  therefrom  to  the  district 
court  of  the  judicial  aistrict  in  which  said  probate  court 
is  held. 

Sec  801.  The  appeal  may  be  taken  within  twenty  days 
after  the  order,  allowance,  sentence,  decree,  denial,  or  any 
other  official  act  of  the  probate  court  or  judge,  is  made  and 
entered  in  the  minutes  of  the  court.  It  shall  be  made  by 
filing  with  the  clerk  of  the  probate  court  a  notice,  statine  the 
appeal  from  the  order,  decree,  judgment,  sentence  or  allow- 
ance, or  some  specific  part  thereof,  and  by  executing  an 
undertaking,  in  the  same  manner  and  to  the  same  eflect  as 
upon  appeal  from  the  district  court  to  the  supreme  court. 

Sec  302.  Appeals  shall  be  cognizable  at  the  next  term  of 
the  district  court  which  shall  be  nolden  after  the  expiration 
of  twenty-four  days  after  such  appeal  shall  have  been 
perfected. 

Sec  803.  Upon  such  appeal  being  perfected,  and  upon  the 
clerk  of  said  court  being  paid  the  fees  allowed  him  bjr  law 
for  the  services  herein  required  of  him,  he  shall  immediately 
transmit  to  the  clerk  of  the  district  court,  under  his  official 
seal,  a  transcript  of  the  record,  proceedings  and  all  papers 
relative  to  the  cause  appealed  from. 

Sec  304.  The  court  above  may  reverse  or  affirm,  in  whole 
or  in  part,  the  sentence  or  proceeding  appealed  from,  and 
may  make  such  decree  or  order  thereon  as  the  judge  of  the 
probate  court  should  have  made,  and  shall  remit  the  case  to 
the  court  from  whence  it  came  for  further  proceedings,  unless 
such  reversal  or  affirmance  be  appealed  from,  as  hereinafter 
provided. 

Sec  306.  If,  upon  hearing  an  appeal  in  the  district  court, 
any  question  of  fact  shall  occur  that  is  proper  for  a  jury  to 
try,  the  court  shall,  upon  application,  cause  it  to  be  tried  by  a 
jury  upon  such  issue  of  fact,  to  be  formed  under  the  direction 
of  the  court. 

Sec  306.  If  the  decision  be  affirmed,  the  district  court  shall 
award  costs,  to  be  paid  by  tiie  party  appealing,  either  per- 
sonally or  out  of  the  estate  of  the  deceased,  as  he  shall  direct 
If  the  decision  be  reversed,  costs  shall,  in  like  manner,  be 
awarded  against  the  party  maintaining  the  decision  of  the 
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probate  judge  or  court,  either  personally  or  out  of  the  estate 
of  the  deceased. 

^  SsG.  807.  Such  affirmance,  or  such  reversal,  shall  be  cer- 
tified to  the  probate  court  or  judge,  whose  decision  was  ap- 
pealed from,  by  the  district  court,  with  the  award  of  costs 
made  by  him.  Such  probate  judge  shall  enforce  the  payment 
of  the  costs  so  awarded,  in  the  same  manner  as  if  sucn  award 
had  been  made  by  him. 

Sec.  808.  Any  person  interested  in,  or  aftected  by,  and 
aggrieved,  by  the  decision  of  the  district  court,  affirming,  re- 
versing, or  modifying  the  decision,  sentence,  or  order  of  the 
probate  court  or  judge,  may  in  all  cases  where  the  amount 
involved  exceeds  one  thousand  dollars,  exclusive  of  costs, 
appeal  to  the  supreme  court  of  this  territory. 

Sec.  809.  The  appeal  provided  for  in  the  preceding  section 
may  be  taken  within  twenty  days  after  the  order,  decree,  or 

J'udffment  is  made  and  entered  in  the  minutes  of  the  court, 
t  shall  be  made  by  filing  with  the  clerk  of  the  district  court 
a  notice,  stating  the  appeal  from  the  order,  decree,  or  judg- 
ment, or  some  specific  part  thereof,  and  by  executing  an  un- 
dertaking, or  giving  surety  on  such  appeal  in  the  same  man- 
ner, and  to  the  same  extent,  as  upon  other  appeals  to  the 
supreme  court  from  the  district  court. 

Sec.  810.  If  a  party  who  has  the  right  to  appeal  to  the 
supreme  court,  wishes  a  statement  of  the  case  to  be  annexed 
to  the  record,  he  shall  prepare  and  file  the  same  within  five 
davs  aiter  the  entry  of  the  order,  judgment  or  decree. 

DEC.  811.  Upon  an  appeal  from  the  district  court,  as  herein 
before  provided,  the  appellate  court  may  reverse,  affirm,  or 
modify  the  judgment,  order  or  decree  appealed  from,  in  the 
respect  mentioned  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties,  and  shall  certify  the  same  to  the  district 
court  appealed  from. 

Sec  312.     When  it  is  not  otherwise  prescribed  by  law,  the 

S rebate  court,  or  the  supreme  court,  on  appeal,  may,  in  its 
iscretion,  order  costs  to  be  paid  by  any  party  to  the  proceed- 
ings, or  out  of  the  estate,  as  justice  may  require.  Execution 
for  costs  may  issue  out  of  the  probate  court. 

Sec.  818.  The  appeal  of  an  executor  or  administrator, 
to  the  district  couH:,  or  to  the  supreme  court,  as  herein 
provided  for,  who  has  given  an  official  bond,  shall  be  com- 
plete and  effectual  wimout  the  undertaking^  herein  before 
required. 

Sec  814.  When  an  order  or  decree  appointing  an  executor 
or  administrator,  or  guardians,  shall  be  reversed  on  appeal, 
all  lawful  acts  in  administration  upon  the  estate,  performed 
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by  such  executor,  administrator,  or  guardian,  if  he  ehall 
qualify,  shall  bo  as  valid  as  if  such  order  or  decree  had  been 
affirmed.  When  any  executor  or  administrator  resigns,  or  is 
removed,  a  successor  may  be  appointed,  if  a  necessity  therefor 
exists,  without  again  proving  the  death  and  residence  of  the 
testator  or  intestate. 


XIIL— DESCENTS  AND  DISTRIBUTION. 

Ssc.  315.  Descents  and  dtetribntioii. 

316.  niegiUmate  chUd. 

318.  Degrees  of  kindred,  how  comptited. 

319.  Advancement. 

32i.  Inheritance  of  hnsband  and  wife. 

325.  By  right  of  representation. 

326.  Escheated  estates. 

327.  Proceedings  to  inquire  into. 

328.  Pleadings,  title  of  territory  to  lands  escheated. 

330.  Territorial  auditor  to  keep  account  of  moneys  and  land,  claims,  examina- 

tion of,  legislature  to  sell. 

331.  Receiver  may  be  appointed. 

332.  Compensation  of  informer,  disposition  of  moneys. 

Sec,  815.  When  any  person,  having  title  to  any  estate  not 
otherwise  limited  hy  marriage  contract,  shall  die  intestate  as 
to  such  estate,  it  shall  descend  and  be  distributed,  subject  to 
the  payment  of  his  or  her  debts,  in  the  following  manner : 
First,  If  there  be  a  surviving  husband  or  wife,  and  only  one 
child,  or  the  lawful  issue  of  one  child,  in  equal  shares  to  the 
surviving  husband  or  wife  and  child,  or  issue  of  such  child. 
If  there  be  a  surviving  husband  or  wife,  and  more  than  one 
child  living,  or  one  child  living,  and  the  lawful  issue  of  one  or 
more  deceased  children,  one-third  to  the  surviving  husband  or 
wife  and  .the  remainder,  in  equal  shares,  to  his  or  her  children 
and  to  the  lawful  issue  of  anv  deceased  child,  by  right  of  repre- 
sentation, if  there  be  no  child  of  the  intestate  Rving  at  his 
or  her  death,  the  remainder  shall  go  to  all  of  his  or  her  lineal 
descendants ;  and  if  all  the  said  descendants  are  in  the  same 
degree  of  kindred  to  the  intestate,  they  shall  share  equally ; 
otherwise,  they  shallHake  accordiuff  to  the  right  of  represent- 
ation. Second.  If  he  or  she  shall  leave  no  issue,  the  estate 
shall  go  in  equal  shares  to  the  surviving  husband  or  wife  and 
to  the  intestate's  father.    (If  he  or  she  shall  leave  no  issue,  or 
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hnsbahd  or  wife,  the  estate  shall  go  to  his  or  her  father.) 
Third.  If  there  be  no  issue,  nor  nushand,  nor  wife,  nor 
father,  then  in  equal  shares  to  the  brothers  and  sisters  of  the 
intestate,  and  to  the  children  of  any  deceased  brother  or  sister, 
by  right  of  representation :  Provnedy  That  if  he  or  she  shall 
leave  a  mother,  also,  she  shall  take  an  equal  share  with  the 
brothers  and  sisters.  Fourth.  If  the  intestate  shall  leave  no 
issue,  nor  husband,  nor  wife,  nor  father,  and  no  brother  or 
sister  living  at  his  or  her  death,  the  estate  shall  go  to  his  or 
her  mother,  to  the  exclusion  of  the  issue  (if  any^  of  deceased 
brothers  or  sisters.  Fifth.  If  the  intestate  shall  leave  a  sur- 
viving husband  or  wife,  and  no  issue,  and  no  &ther,  mother, 
brother  or  sister,  the  whole  estate  shall  go  to  the  surviving 
husband  or  wife.  Sixth*  If  the  intestate  shall  leave  no  issue, 
nor  husband,  nor  wife,  and  no  f5ather,  mother,  brother  nor 
sister,  the  estate  shall  go  to  the  next  of  kin  in  equal  degree ; 
excepting  that,  when  there  are  two  or  more  collateral  kindred 
in  equal  degree,  but  claiming  through  different  ancestors,  those 
who  claim  through  the  nearest  ancestors  shall  be  preferred  to 
those  claiming  throuffh  an  ancestor  more  remote :  Provided, 
however,  Seventh.  If  any  person  shall  die  leaving  several 
children,  or  leaving  one  child,  and  the  issue  of  one  or  more 
other  children,  and  axry  such  surviving^  child  shall  die,  under 
age,  and  not  having  been  married,  all  5ie  estate  that  came  to 
the  deceased  child  by  inheritance  from  such  deceased  parent 
shall  descend  in  eq^ual  shares  to  the  other  children  of  the  same 

Earent,  and  to  the  issue  of  any  such  other  children  who  shall 
ave  died,  by  right  of  representation.  Eighth.  If,  at  the 
death  of  such  child,  who  shall  die  under  a^e,  and  not  having 
been  married,  all  the  other  children  of  his  said  parent  shall 
also  be  dead,  and  an  v  of  them  shall  have  left  issue,  the  estate 
that  came  to  such  child  by  inheritance  from  his  said  parent 
shall  descend  to  all  the  issue  of  other  children  of  the  same 

Sarent ;  and  if  all  the  said  issue  are  in  the  same  degree  of  kin- 
red  to  said  child,  they  shall  share  the  said  estate  equally ; 
otherwise,  they  shall  take  according  to  the  right  of  represent- 
ation. Ninth.  If  the  intestate  shafi  leave  no  husband  or  wife, 
nor  kindred,  the  estate  shall  escheat  to  the  territory,  for  the 
support  of  common  schools. 

SsG.  816.  Every  illegitimate  child  shall  be  considered  as  an 
hdr  of  the  person  who  shall,  in  writing,  signed  in  the  presence 
of  a  competent  witness,  have  acknowledged  himself  to  be  the 
father  of  such  child ;  and  shall  in  all  cases  be  considered  aa 
heir  of  his  mother,  and  shall  inherit  his  or  her  estate,  in  whole 
or  in  part,  as  the  case  may  be,  in  the  same  manner  as  if  he  had 
been  bom  in  lawful  wedlock ;  but  he  shall  not  be  allowed  to 
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claim,  as  representing  his  &ther  or  mother,  any  part  6f  the 
estate  of  his  or  her  kindred,  either  lineal  or  collateral,  unless^ 
before  his  death,  his  parents  shall  have  intermarried,  and  his 
&ther,  after  sneh  marriage,  shall  have  acknowledged  him  as 
aforesaid,  or  adopted  him  into  his  family ;  in  which  case,  such 
child  and  all  the  legitimate  children  shall  be  considered  as 
brothers  and  sisters,  and  on  the  death  of  either  of  them,  intes- 
tate and  without  issae,  the  others  shall  inherit  his  estate,  and 
be  heirs,  as  herein  before  provided,  in  like  manner  as  if  all 
the  children  had  been  legitimate ;  saving  to  the  father  and 
mother  respectively,  their  rights  in  the  estate  of  all  the  said 
children,  as  provided  herein  before,  in  like  manner  as  if  all 
had  been  legitimate.  The  issue  of  all  marriages  deemed  null 
in  law,  or  dissolved  by  divorce,  shall  be  legitimate* 

Sec  817.  If  any  illegitimate  child  shall  die  intestate,  with- 
out lav^ul  issue,  his  estate  shall  descend  to  his  mother,  or,  in 
case  of  her  decease,  to  heir  heirs  at  law. 

Sec  818.  The  dcCTees  of  kindred  shall  be  computed  ac- 
cording to  the  rules  of  the  civil  law,  and  kindred  of  the  half 
blood  shall  inherit  equally  with  those  of  the  whole  blood,  in 
the  same  degree,  unless  the  inheritance  come  to  the  intestate 
by  descent,  devise,  or  gift  of  some  one  of  his  ancestors,  in 
which  case  all  those  who  are  not  of  the  blood  of  such  ances* 
tors,  shall  be  excluded  from  such  inheritance. 

Sec  319.  Any  estate,  real  or  personal,  that  may  have  been 
given  to  the  intestate  in  his  lifetime,  as  an  advancement  to  any 
child,  or  other  lineal  descendant,  shall  be  considered  as  a  part 
of  the  estate  of  the  intestate,  so  far  as  it  regards  the  division 
and  distribution  thereof  among  his  issue,  and  shall  be  taken 
by  such  child,  or  other  lineal  descendant,  toward  his  share  of 
the  estate  of  the  intestate. 

Sec  820.  If  the  amount  of  such  advancement  shall  exceed 
the  share  of  the  heir  so  advanced,  he  shall  be  excluded  from 
any  further  portion,  in  the  division  and  distribution  of  the 
estate,  but  he  shall  not  be  required  to  refund  any  part  of  such 
advancement ;  and  if  the  amount  so  received  shall  be  less 
than  his  share,  he  shall  be  entitled  to  as  much  more  as  will 
give  him  his  tall  share  of  the  estate  of  the  deceased. 

Sec  321.  All  gifts  and  grants  shall  be  deemed  to  have 
been  made  in  advancement  if  they  are  ex|)re8sed  in  the  gift  or 
grant  to  be  so  made,  or  if  charged  in  writing  by  the  intestate 
as  an  advancement,  or  acknowledged  in  wntiog  as  such,  by 
the  child  or  other  descendant 

Sec  822.  If  the  value  of  the  estate,  so  advanced,  shall  be 
expressed  in  the  conveyance,  or  in  the  charge  thereof  made  by 
the  intestate,  or  in  the  acknowledgment  of  the  party  receiving 
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it,  it  ehall  be  considered  as  of  that  value,  in  tlie  division  and 
distribution  of  the  estate ;  otherwise,  it  shall  be  estimated  ac- 
cording to  its  value  when  given,  as  nearly  as  the  same  can  be 
ascertained. 

8bc.  823.  If  any  child,  or  other  lineal  descendant,  so  advanced 
shall  die  before  the  intestate,  leaving  issue,  the  advancement 
shall  be  taken  into  consideration,  in  the  division  and  distribu- 
tion of  the  estate,  and  the  amount  thereof  shall  be  allowed 
accordingly,  by  the  representatives  of  the  heirs  so  advanced, 
in  like  manner  as  if  the  advancement  had  been  made  directly 
to  them. 

Sec.  324.  The  provisions  of  this  act,  as  to  the  inheritance 
of  the  husband  and  wife  from  each  other,  apply  only  to  the 
separate  properinr  of  the  int^tate. 

Sbo.  826.  Inheritance  or  succession  "  by  right  of  represen- 
tation," takes  place  when  the  descendants  of  any  deceased 
heir  take  the  same  share  or  right  in  the  estate  of  another  per- 
son that  their  parents  would  have  taken  if  living.  Posthu- 
mous children  are  considered  as  living  at  the  death  of  their 
parents. 

Seo.  326.  K  any  person  shall  die,  or  any  person  who  may 
have  died  within  the  limits  of  what  is  now  the  territory  of 
Idaho,  seized  of  any  real  or  ^personal  estate,  and  leaving  no 
heirs,  representatives,  or  devisees,  capable  of  inheriting  or 
holding  tne  same,  and  in  all  cases  when  there  is  no  owner  of 
such  real  estate  capable  of  holding  the' same,  such  estate  shall 
escheat  to  and  be  vested  in  this  territory. 

Sec.  827.  That  whenever  the  attorney  general.  United 
States  district  attorney,  shall  be  informed,  or  have  reason  to 
believe,  that  any  real  estate  hath  escheated  to  this  territory,  by 
reason  that  any  person  hath  died  seized  thereof,  and  hath  left 
no  heirs  capable  of  inheriting'  the  same,  or  by  reason  of  the 
incapacity  of  the  devisees  to  hold  the  same,  or  when  he  shall 
be  informed,  or  have  reason  to  believe,  that  anv  such  estate 
hath  otherwise  escheated  to  the  territory,  it  shall  be  his  duty 
to  file  an  information  in  behalf  of  the  territory,  in  the  district 
court  of  the  judicial  district  in  which  such  estate,  or  any  part 
thereof,  is  situated,  setting  forth  a  description  of  the  estate, 
the  name  of  the  person  last  lawiuUy  seized,  the  name  of  the 
terretenant  and  persons  claiming  such  estate,  if  known,  and 
the  facts  and  circumstances  in  consequence  of  which  said  es- 
tate is  claimed  to  have  escheated,  and  allerin^  that  by  reason 
thereof  the  territory  of  Idaho  hath  right,  by  law,  to  such  es- 
tate ;  whereupon  such  court  shall  award  and  issue  a  snmmons 
against  such  person  or  persons,  bodies  politic  or  corporate, 
alleged  in  such  information  to  hold,  possess,  or  claim  such 
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estate,  requiring  them  to  appear  and  show  cause  why  such  estate 
should  not  be  vested  in  the  territory,  within  the  time  allowed 
by  law  in  other  civil  cases ;  and  the  court  shall  make  an  order, 
setting  forth  briefly  the  contents  of  said  information,  and  re- 
quiring all  persons  interested  in  the  estate  to  appear  and  show 
cause,  if  any  they  have,  within  thirty  days  from  the  date  of 
said  order,  why  the  same  should  not  vest  in  this  territory, 
which  order  shall  be  published,  at  least  one  month,  from  tho 
date  thereof,  in  a  newspaper  published  in  said  district,  if  one 
be  published  therein,  and  in  case  no  newspaper  should  be  pub- 
lished in  said  district,  by  direction  of  the  judge,  in  some  other 
newspaper  in  this  territory. 

Sec  828.  All  persons,  bodies  politic  and  corporate,  named 
in  such  information  as  terretenant,  or  claimant  to  the  estate, 
may  appear  and  plead  to  such  proceedings,  and  may  traverse 
or  deny  the  facts  stated  in  the  information,  the  title  of  the  ter- 
ritory to  lands  and  tenements  therein  mentioned,  at  any  time 
on  or  before  the  third  day  of  the  return  day  of  the  summons ; 
and  any  other  person  claiminff  an  interest  in  such  estate,  may 
appear  and  be  made  a  defendant,  and  plead  as  aforesaid,  by 
motion  for  that  purpose  in  open  court,  within  the  time  allowed 
for  pleading,  as  aforesaid ;  and  i^  any  person  shall  appear  and 
plead,  as  aforesaid,  or  shall  refuse  to  plead  within  the  time, 
then  judgment  shall  be  rendered  that  the  territory  be  seized 
of  the  lands  and  tenements  in  such  information  claimed.  But 
if  any  person  shall  appear  and  deny  the  title  set  up  by  the 
territory,  or  traverse  any  material  fact  set  forth  in  the  informa^ 
tion,  or  issue  or  issues  shall  be  made  up  and  tried  as  other 
issues  of  fact,  and  a  survey  may  be  ordered  and  entered  as  in 
other  actions  when  the  title  or  boundary  is  drawn  in  question ; 
and  if,  after  the  issues  are  tried,  it  shall  appear  from  the  facts, 
found  or  admitted,  that  the  territoiy  hatn  good  title  to  tho 
land  and  tenements  in  the  information  mentioned,  or  any  part 
thereof,  judgment  shall  be  rendered  that  the  territory  be  seized 
thereof,  and  recover  costs  of  suit  against  the  defendant. 

Sbc.  829.  Any  party  who  shall  have  appeared  to  any  pro- 
ceedings, as  aforesaid,  and  the  attorney  general,  United  States 
district  attorney,  in  behalf  of  the  territory,  shall,  respectively, 
have  the  same  right  to  posecute  an  appeal  or  writ  of  error, 
upon  any  judgment  as  aforesaid,  as  parties  in  other  cases. 

Sec  830.  The  auditor  of  the  territory  shall  keep  just  and 
true  accounts  of  all  moneys  paid  into  the  treasury,  all  lands 
vested  in  the  territory,  as  aforesaid;'  and  if  any  person  shall 
appear  within  ten  yeavQ  after  the  death  of  the  intestate,  and 
claim  any  moneys  paid  into  the  treasury,  as  aforesaid,  as  heir 
or  legal  representative,  such  person  may  file  a  petition  to  the 
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district  conrt  in  the  judicial  district  in  which  the  seat  of  gov- 
ernment may  be,  stating  the  nature  of  his  claim,  and  praying 
such  money  may  be  paid  him,  A  copy  of  such  petition  shall 
be  served  on  the  attomey-ffeneral,  United  States  district  at- 
torney, at  least  twenty  days  before  the  hearing  of  said  petition, 
who  shall  put  in  answer  to  the  same  ;  and  the  court  thereupon 
shall  examine  said  claim  and  the  alle^tions  and  proofs ;  and 
if  the  court  shall  find  that  such  person  is  entitled  to  any  money 
paid  into  the  territorial  treasury,  he  shall,  by  an  order,  direct 
the  territorial  auditor  to  issue  his  warrant  on  the  treasury  for 
the  payment  of  the  same,  but  without  interest  or  cost  to  the 
territory  ;  a  copjr  of  which  order,  under  the  seal  of  the  court, 
shall  be  a  sufficient  voucher  for  issuing  such  warrant.  And 
if  any  person  shall  appear  and  claim  land  vested  in  the  terri- 
tory, as  aforesaid,  within  five  years  after  the  judgment  was  ren- 
dered, it  shall  be  lawful  for  such  person  (other  than  such  as  was 
served  with  a  summons  or  appeared  to  the  proceeding,  their 
heirs  or  assigns,)  to  file  in  the  said  district  court,  in  which  the 
lands  claimed  lie,  a  petition  setting  forth  the  nature  of  his 
claim,  and  praying  that  the  said  lands  may  be  relinquished  to 
him ;  a  copy  of  which  petition  shall  be  served  on  the  attorney 
general,  United  States  district  attorney,  who  shall  put  in  an- 
swer ;  and  the  court  thereupon  shall  examine  said  claim,  alle- 
gations and  proofs,  and  if  it  shall  appear  that  such  person  is 
entitled  to  such  land  claimed,  the  court  shall  decree  accord- 
ingly, which  shall  be  effectual  for  divesting  the  interest  of  the 
territory  in  or  to  the  lands ;  but  no  costs  shall  be  charged  to 
the  territory.  And  all  persons  who  shall  fail  to  appear  and 
file  their  petition  within  the  time  limited,  as  aforesaid,  shall 
be  forever  barred ;  saving,  however,  infants,  married  women 
and  persons  of  unsound  mind,  or  persons  beyond  the  limits 
of  the  United  States,  the  right  to  appearand  file  their  petition, 
as  aforesaid,  at  any  time  within  five  years  after  their  respective 
disabilities  are  removed ;  Provided^  however ,  that  the  legisla- 
ture may  cause  such  lands  to  be  sold  at  anv  time  after  seizure, 
in  such  manner  as  may  be  provided  by  law ;  in  which  case 
the  claimants  shall  be  entitled  to  the  proceeds,  in  lieu  of  such 
lands,  upon  obtaining  a  decree  or  order,  as  aforesaid. 

Skc.  831.  The  said  district  court,  upon  the  filing  of  said 
information  and  application  of  the  attorney  general.  United 
States  district  attorney,  either  before  or  after  answer,  upon 
notice  to  the  party  or  parties  claiming  such  estate,  if  known, 
may  (sufficient  cause  therefor  being  snown)  appoint  a  receiver 
to  take  charge  and  receive  the  rents  and  profits  of  the  same, 
until  the  title  to  such  real  estate  shall  be  finally  settled. 

Sec.  332.    Any  person  furnishing  original  information  to 
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the  attorney  general,  United  States  difttrict  attorney,  of  the 
escheating  of  any  property  to  the  territory,  together  with  the 
necessary  evidence  to  sustain  the  action  of  the  territory  in 
in  such  behalf,  shall  be  entitled  to  receive,  upon  the  final 
recovery  of  such  propertv,  five  per  centum  of  the  property  so 
recovered:  Provided^  That  the  amount  so  received  by  the 
person  or  persons  furnishing  such  information  shall  not  m  the 
aggregate  exceed  the  sum  of  ten  thousand  dollars  in  any  one 
case ;  and  Provided^  That  only  one  person  shall  be  entitled  to 
compensation  for  such  services. 

Sec.  833.  All  moneys  which  have  accrued  or  mav  here* 
after  accrue  to  this  territorv  from  escheated  estates,  shall  be  paid 
into  the  general  flmd,  ana,  if  need  be,  used  in  the  defrayment  | 

of  the  current  expenses  of  the  government  and  the  re- 
demption of  auditor's  warrants.  | 

Sbo.  834.  This  act  shall  take  efiect  from  and  after  its 
passage.  I 

Appeoved,  February  1st,  1864. 


REVENUE  ACT. 

AN  ACT  to  provide  a  uniform  system  of  Territorial  and  County 
Revenue^  and  for  the  Assessing  and  Collecting  the  same. 


Bbc.  1.  Territorial  and  comity  tax,  power  to  lewj, 

2.  Comity  oommSasioiiera  to  aflaeaa,  aaMaament  roll. 

8.  Taxes  » lien,  property  exempt  lh>m. 

6.  Real  eatate  defined,  personal,  etc. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  An  annual  ad  valorem  tax  of  eighty  cents  npon 
each  one  hundred  dollars  value  of  taxable  property,  for  terri- 
torial purposes,  upon  the  assessed  value  of  ail  property  in  this 
territory,  not  by  this  act  exempted  from  from  taxation,  is 
hereby  levied  and  directed  to  be  collected  and  paid ;  and  upon 
the  same  property,  the  board  of  commissioners  of  each  county 
is  also  hereby  authorized  and  empowered  to  levey  and  collect, 
annually,  a  tax  for  county  expenditures,  not  exceeding  one 
handred  cents  on  each  one  hundred  dollars ;  and  upon  the 
same  property,  the  board  of  commissioners  of  each  county  is 
also  hereby  authorized  and  empowered  to  levy  and  collect  an- 
nually,  such  additional  and  special  taxes,  as  the  laws  of  this 
territory  may  authorize,  or  require  them  to  levy  and  collect : 
Pravidedj  however^  That  whenever  the  board  of  commissioners 
levy  any  tax,  they  shall  cause  such  levy  to  be  entered  on  the 
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record  of  their  proceedings,  and  shall  direct  their  clerk  to 
deliver  a  certified  copy  thereof  to  the  assessor,  tax  collector, 
auditor,  and  treasurer,  each  of  whom  shall  file  said  copy  in  his 
ofiice. 

Sec.  2.  The  board  of  county  commissioners  of  each  county 
shall,  prior  to  the  first  Monday  of  May,  unless  otherwise  pro- 
vided by  special  act,  annually  assess  the  amount  of  taxes  that 
shall  be  levied  for  county  purposes,  designating  the  number 
of  cents  which  shall,  on  each  one  hundred  dollars  of  taxable 
property,  real  or  personal,  be  levied  for  each  purpose ;  and  shall 
add  thereto  the  amount  levied  by  law  on  each  one  hundred 
dollars  of  taxable  prpoperty,  real  or  personal,  for  either  terri- 
torial or  county  purposes.  The  board  of  commissioners  of  the 
respective  counties  shall,  prior  to  the  first  Monday  in  May  of 
eacn  year,  cause  to  be  prepared  suitable  and  well-bound  books 
for  the  use  of  the  assessor,  in  which  he  shall  enter  his  tax  list, 
or  assessment  roll,  as  hereinafter  provided ;  said  books  shall 
contain  suitable  printed  heads,  and  be  ruled  to  conform  with 
the  form  of  the  assessment  roll,  as  provided  in  thb  act. 

Sec.  3.  Every  tax  levied  under  the  provisions  or  authority 
of  this  act,  is  hereby  made  a  lien  against  the  property 
assessed,  which  lien  shall  attach  on  the  first  Monday  in  Mav 
in  each  year,  on  all  property  then  in  this  territory,  and  on  all 
other  property  whenever  it  reaches  the  territory,  and  shall  not 
be  satisfied  or 'removed  until  tiie  taxes  are  all  paid,  or  the 
property  has  absolutely  vested  in  a  purchaser  under  a  sale 
for  taxes. 

Sec.  4.  All  property,  of  every  kind  and  nature  whatever, 
within  this  territory  shall  be  subject  to  taxation,  except: 
First.  All  land  and  lots  of  ground,  with  buildings,  improve- 
ments, and  structures  thereon,  belonging  to  the  territory,  or 
any  municipal  corporation,  or  to  any  county  of  the  territory ; 
and  all  lands  belonging  to  the  United  States,  or  to  this  ter« 
ritory ;  and  all  buildings  and  improvements  belonging  to  the 
United  States,  or  to  ttiis  territory.  *  Second.  Court  houses, 
jails,  town  halls,  houses  occupied  by  fire  and  military  com- 
panies and  their  apparatus,  and  other  public  structures  and 
edifices ;  and  all  squares  and  lots  kept  open  for  health  or 
public  use,  or  for  ornament,  belonging  to  any  county,  city, 
town  or  village  in  this  territory ;  public  libraries,  colleges, 
school  houses,  and  other  buildings  for  the  purpose  of  educa- 
tion, with  their  furniture,  libraries,  and  all  other  equipments, 
and  the  lots  or  lands  thereto  appurtenant,  and  used  therewithi 
so  long  as  the  same  shall  be  used  for  that  purpose :  Provided^ 
That  when  any  of  the  property  mentioned  in  this  subdivision 
is  private  property,  from  which  a  rent  or  other  valuable  con- 
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Bideration  is  received  for  its  use,  the  same  shall  be  taxed  as 
other  property.  Third.  Public  hospitals,  asylums,  poor 
houses,  and  otner  charitable  or  benevolent  institutions  foY  the 
relief  of  the  indigent  or  afflicted,  and  the  lots  or  lands  thereto 
appurtenant,  wim  all  their  furniture  and  equipments;    all 

Cunds  and  buildings  belonging  to  agricultural  societies,  so 
g  as  the  same  shall  be  used  for  that  purpose  only,  and 
without  pecuniary  gain.  Fourth.  Churches,  chapels,  and 
other  buildings  for  religious  worship,  with  their  furniture  and 
equipments,  and  the  lots  of  grouna  appurtenant  thereto  and 
used  therewith :  Provided,  Kent  is  not  paid  for  such  ground, 
60  long  as  the  same  shall  be  used  for  such  purposes  only, 
without  yielding  rent.  Fifth.  The  buildings  and  lots  of 
ground  appurtenant  thereto,  and  used  therewith,  owned  and 
used  by  the  order  of  Free  and  Accepted  Masons,  the  Inde- 
pendent order  of  Odd  Fellows,  or  by  any  benevolent  or  char- 
itable society,  except  such  buildinffs  and  lots  of  ground  as 
are  owned  in  connection  vrith  individual  owners,  then  only  to 
the  extent  owned  by  such  orders  or  societies.  Sixth.  Cem- 
eteries and  graveyards,  set  apart  and  used  for  the  purpose^  of 
interring  the  dead.  Seventh.  The  property  of  widows,  or 
orphan  children,  not  to  exceed  the  amount  of  one  thousand 
dollars  to  any  one  family.  Eighth.  Growing  crops.  Ninth. 
Mining  claims :  Provided^  That  all  machinery  used  in  mining 
claima,  and  all  property  and  improvements  appurtenant  to,  or 
upon,  mining  claims,  which  have  an  independent  and  separate 
value,  shall  be  subject  to  taxation.  Tenth.  Tools  of  me- 
chanics, farming  tools  of  husbandmen,  libraries  of  professional 
men,  and  private  citizens,  household  furniture  of  families  or 
householders  which  do  hot  exceed  in  value  to  each,  the  sum 
of  fifty  dollars,  and  tools  of  miners  which  do  not  exceed  in 
value  to  each  owner,  the  sum  of  fifty  dollars. 

Sec  6.  The  term  "real  estate,"  whenever  used  in  this  act, 
shall  be  deemed  and  taken  to  mean  and  include,  and  it  is 
hereby  declared  to  meap  and  include  the  ownership  of,  or 
claim  to,  or  possession  oi,  or  right  of  possession  to,  any  land 
within  the  territory,  and  th^  claim  by,  or  possession  of,  any 
person,  firm,  corporation,  association,  or  company,  to  any 
land,  shall  be  listed  under  the  head  of  real  estate ;  the  term 
"personal  property,"  whenever  used  in  this  act,  shall  be 
deemed  ana  taken  to  mean,  and  it  is  hereby  declared  to  mean 
and  include  all  household  and  kitchen  furniture,  all  law, 
medical,  and  miscellaneous  libraries,  all  goods,  wares,  and 
merchandise,  all  chattels,  of  every  kind  and  description,  all 
money  on  hand,  or  on  deposit  in  bank,  or  banks,  or  with  in- 
dividuals, all  moneys  at  interest,  secured  by  mortgage,  or 
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otherwise,  gold  dust,  silver  bars,  bnllion,  solvent  debts,  other 
than  those  mentioned  in  this  section,  when  the  amount  thereof 
exceeds  the  indebtedness  of  the  party  assessed;   stocks  of 

foods  on  hand ;  horses,  mules,  oxen,  cows,  calves^  beef  cattle, 
o^,  sheep,  goats,  jacks  and  jennies,  and  cattle  of  every  de^ 
flcnption;  wagons,  carriages,  buggies,  omnibuses,  sta^ea^ 
stage-coaches,  sulkies,  carts,  dravs,  and  all  other  vehicles, 
whether  for  use  or  pleasure,  or  nire ;  all  machines  and  ma- 
chinery; all  works  and  improvements;  all  store-ships  and 
hulks ;  all  steamers,  vessels,  and  water  craft,  of  every  kind 
and  name,  either  owned  in  whole  or  in  part  by  a  resident  of 
the  territory,  or  navigating  the  waters  of  any  river  or  lake 
within  the  territory,  and  navinff  a  general  depot  or  terminus 
within  the  territory;  all  capital  loaned,  invested,  or  employed 
in  any  trade,  commerce,  or  business  whatever;  the  capital 
stock  of  all  corporations,  companies,  associations,  firms,  or 
individuals  doing  business,  or  having  an  ofElce  in  the  terri- 
tory;  the  money,  property,  and  eflfects,  of  every  kind,  except 
real  estate,  of  all  banks,  bankiug  institutions,  or  firms,  bankers, 
money  lenders,  and  brokers ;  all  houses,  buildings,  fences, 
ditches,  structures,  erections,  or  other  improvements,  built  or 
erected  upon  any  land,  whether  such  land  be  private  pro- 
perty or  the  property  of  the  territory,  or  of  the  United  States, 
or  any  municipal  corporation,  or  county  in  the  territory;  and 
all  property,  of  whatsoever  kind  or  nature,  not  included  in 
the  term  "real  estate,"  as  said  term  is  defined  in  this  act. 


ASSESSORS,  AND  THEIR  DUTIES. 

Bec.  6.    Assessor,  bond  of,  may  appoint  depnties, 

8.  Vacancy,  wlio  to  fill,  neglect  of  duty.^ 

9.  Bait  against,  oaths. 

11.  When  to  assess,  how  to  proceed. 

13.  Property  in  other  oonnty. 

U.  Partnerships  and  companies,  property  of  deceased  persons. 

16.  False  list,  false  name,  liability  of  assessor. 

18.  Tax  list  alphabetically  arranged,  form  of. 

19.  When  to  complete  tax  list,  sabseqnent  assessment. 

Sbc.  6.  Each  county  assessor,  before  entering  upon  the 
duties  of  his  office  shall  execute  to  the  people  ot  the  United 
States,  in  the  territory  of  Idaho,  a  bond,  in  the  penal  sum  of 
three  thousand  dollars,  with  two  or  more  sufficient  sureties, 
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to  be  approved  by  tbe  probate  judge,  conditioned  for  the 
faithful  performance  of  all  tbe  duties  of  his  office,  required  by 
law,  which  bond  shall  be  filed  with  the  clerk  of  the  board  of 
county  commissioners,  and  shall  take  the  oath  of  office  pre- 
scribed by  law,  which  ehall  be  indorsed  on  his  certificate  of 
election,  or  appointment. 

8eg.  7.  Said  assessor  shall  hare  the  power  of  appointing 
one  or  more  deputies,  to  aid  in  his  official  duties,  for  whose 
conduct  he  shall  be  re^>onsible :  Provided^  That  tbe  assessor, 
before  he  shall  appoint  a  deputy,  or  deputies,  shall  divide  the 
county  into  convenient  districts,  of  which  division  notice  shall 
be  given  to  the  board  of  commissioners  of  said  county,  and 
no  person  shall  be  appointed  a  deputy  to  assess  any  district, 
unless  he  shall  be  a  resident  of  said  distS'ict:  and  provided 
further,  that  the  board  of  commissioners  may  fix  the  number 
of  days  for  which  pay  shall  be  allowed  any  deputy  for  assessing 
a  district 

Sec.  8.  If  any  assessor,  or  deputy  assessor,  shall  be  guilty 
of  neglect  oi  any  of  the  duties  enjoined  on  him  by  law,  he 
shall  be  liable  to  indictment  in  any  court  of  competent  juris- 
diction, and  fined  in  any  sum  not  exceeding  five  hundred 
dollars. 

Sec  9.  Suit  may  be  instituted  on  the  assessor's  bond,  in 
the  manner  prescribed  by  law,  for  the  benefit  of  any  person 
who  may  be  aggrieved  by  the  wrongful  act^  or  conduct,  of 
such  assessor,  or  his  deputy. 

Sec  10.  The  assessor,  and  his  deputies,  are  hereby  author- 
ized to  administer  all  oaths  and  affirmations  contemplated  by 
law,  in  the  discharge  of  their  duties  as  such  assessors. 

Sec  11.  Between  the  first  Monday  in  May  and  the  first 
Mondav  in  August  in  each  year,  the  county  assessors,  ex- 
cept otherwise  re<juired  by  special  enactment,  shall  ascertain 
by  diligent  inquiry  and  examination,  all  property  in  his 
county,  real  or  personal,  subject  to  taxation,  and  also 
all  persons,  coiporations,  s^sociations,  companies,  or  firms, 
owning,  claiming,  or*  having  the  possession  or  control 
thereof,  and  he  shall  then  determine  the  full  cash  value 
of  all  such  property,  and  shall  list  and  assess  the  same 
to  the  person,  firm,  corporation,  association,  or  company 
owning  or  having  the  possession,  charge  or  control  thereof. 
For  the  purpose  of  enabling  the  assessor  to  make  such  assess- 
ment, he  shall  demand  from  each  person  and  firm,  and  from 
the  president,  cashier,  treasurer,  or  managing,  agent  of  each 
corporation,  association,  or  company  within  his  county,  a  state- 
ment, under  oath  or  affirmation,  of  all  the  real  estate  or  per- 
sonal property  within  the  county,  owned,  claimed  by,  or  in  the 
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possession  or  conti'ol  of  such  person,  firm,  corporation  associar 
tion,  or  company.  If  any  person,  officer,  or  agent  shall  neglect 
or  refuse,  on  demand  of  the  assessor,  or  his  deputy,  to  give, 
under  oath  or  affirmation,  the  statement  required  bv  this  sec- 
tion, the  assessor  shall  make  an  estimate  of  the  value  of  the 
taxable  property  which  suA  person,  officer,  or  agent  neglected 
or  refused  to  render  under  oath  or  affirmation,  and  the  value 
so  fixed  by  the  assessor  shall  not  be  reduced  by  the  board  of 
equalization.  If  the  owner  of  any  property,  not  listed  bv 
another  person,  shall  be  absent,  or  unknown,  the  assessor  shall 
make  an  estimate  of  the  value  of  such  property.  If  the  name 
of  the  absent  owner  is  known  to  the  assessor,  the  property 
shall  be  assessed  in  his,  her,  or  their  name ;  if  unknown  to 
the  assessor,  the  property  shall  be  assessed  to  ^'  unknown 
owners." 

Sec.  12.  At  the  same  time,  and  in  the  same  manner,  as  the 
other  lists  of  property  herein  required  are  given,  each  and  every 
person  shall  deliver,  under  oath  or  affirmation,  to  the  assessor 
a  similar  list  of  all  the  real  estate,  with  the  improvements 
thereon,  if  anv,  and  other  personal  property  which  he,  and 
the  firm  of  wnich  he  is  a  member,  and  the  corporation,  asso- 
ciation, or  company  of  which  he  is  president,  cashier,  treasurer, 
secretary,  trustee,  or  managing  agent  owns,  claims,  or  has 
charge,  possession,  or  control  of  in  any  other  county  of  the 
territory,  which  he  does  not,  of  his  personal  knowledge,  know 
has  been  assessed  in  such  other  county  for  that  year,  which 
list  shall  particularly  describe  each  tract  of  land,  and  each 
city  or  town  lot  contained  therein,  so  that  the  same  may  be 
found  and  known  by  such  description,  and  all  vessels,  steamers, 
and  other  water  craft,  and  shall  also  specify  each  and  all  de- 
posits, if  any,  and  persons  with  whom  such  deposit  or  deposits 
are  made,  and  the  place,  or  places,  in  which  the  same  mav  be 
found,  unless  he  shall  have  included  all  such  money,  gold  dust, 
silver  bars,  and  bullion  in  the  list  of  property  in  his  county, 
which  it  shall  be  lawful  to  do ;  and  shall  also  specify  the  kind 
and  nature  of  all  other  personal  pro{)erty  in  such  county,  be- 
longing to,  or  under  the  charge,  control,  or  in  the  possession 
•  of  him  or  them. 

Sec.  13.  Every  assessor,  as  soon  as  he  shall  have  received 
a  list  of  any  poperty  in  another  county,  under  the  foregoing 
section,  shall  make  oul^  from  the  Ibts  delivered  to  him,  a  list 
for  each  county  in  which  any  taxable  property  may  be,  and 
shall  transmit  tne  same  by  mail,  or  express,  to  the  assessor  of 
the  proper  county,  who  shall  assess  the  same  as  other  taxable 
property  therein,  if  it  has  not  been  before  assessed  for  the 
same  year. 
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Sbc.  14.  The  owner  or  holder  of  any  stock  in  any  finn, 
incorporated  company,  or  association,  the  entire  capital  of 
which  is  invested  in  property  which  is  assessed,  or  the  capital 
of  which  is  assessed,  shall  not  he  assessed  individually  for  his 
stock  in  sach  company  or  association ;  nor  shall  any  person 
having  an  interest  in  anv  partnership  or  firm,  be  individually 
assessed  for  the  partnership  or  firm  property,  if  such  property 
is  assessed  to  the  partnership  or  firm.  The  property  of  every 
firm,  incorporated  company,  or  association,  shall  be  taxed  in 
the  county  where  the  property  is  situated:  Providedy  That 
whenever  any  portion  of  the  property  of  any  such  company 
shall  be  assessed  and  taxed  in  ike  county  wherein  the  same  is 
located,  then,  upon  presentation,  at  the  princtpal  office  of  such 
company  of  the  certificate  or  receipt  of  the  tax  collector  of 
said  county,  that  such  taxes  have  been  paid  in  another  county, 
the  same  shall  be  deducted  at  the  pnncipal  office  from  the 
aggregate  amount  of  taxes  imposed  upon,  or  paid  by,  said 
company  for  the  same  property  in  the  county  wherein  the 
principal  office  of  the  said  company  is  situated.  The  individual 
property  of  deceased  persons  may  be  listed  for  the  heirs,  guar- 
dians, executors,  or  administrators,  as  the  case  may  be,  and  a 
payment  of  taxes  made  by  either  shall  bind  all  parties  in  in- 
terest for  their  equal  proportions.  It  is  hereby  made  the  duty 
of  every  probate  judge,  from  time  to  time,  to  direct  each  and 
every  administrator  and  executor  (which  direction  may  be 
specially  given  in  each  case,  or  by  general  order)  to  pay  out  of 
the  funds  of  the  estate  all  taxes  that  have  attached,  or  accrued, 
against  such  estate,  after  the  passage  of  this  act;  and  no  order 
or  decree  for  the  distribution  of  any  property  of  any  decedent 
among  the  heirs,  or  devisees,  shall  be  made  until  all  taxes 
which  have  been  attached  to,  or  accrued  against,  tiie  estate 
shall  have  been  paid. 

Sec.  16.  If  any  person  shall  wilfully  make,  or  give,  under 
oath,  or  afirmation,  a  false  list  of  his,  her,  or  their,  taxable 
property,  or  a  false  list  of  taxable  property  under  his,  her,  or 
their  control,  such  person  shall  be  deemed  guilty  of  perjury, 
and,  upon  conviction  thereof,  shall  be  punished  therefor,  as  is 
by  law  provided  for  the  punishment  of  perjury. 

Sec.  16.  If  any  person  shall  give  the  assessor,  or  his  deputy, 
a  false  name,  or  shall  refuse  to  give  his  or  her  name,  or  shall 
refuse  to  give  a  list  of  property,  as  is  by  this  act  required,  or 
shall  refuse  to  swear,  or  affirm,  to  such  list,  he  or  she  shall  be 
guilty  of  misdemeanor,  and  shall  be  arrested  upon  complaint 
of  the  assessor,  or  his  deputy,  and,  upon  conviction  before  a 
justice  of  the  peace,  he  or  she  shall  be  punished  by  a  fine 
of  not  less  than  ten  dollars,  nor  more  than  five  hundred  dol- 
26 
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larSy  or  by  imprisonment  for  a  term  of  not  less  than  two  days, 
Dor  more  than  three  months,  or  by  both  such  fine  and 
iSmprisonment. 

6bc.  17.  The  assessor  and  his  sureties  shall  be,  and  they 
are  hereby,  made  liable  for  the  taxes  on  all  taxable  property 
within  the  county,  which  is  not  assessed  through  his  wilfdl 
neglect ;  and  if  any  non-assessment  was  caused  by  the  refusal 
of  the  owner,  agent,  or  claimant  of  such  property,  or  of  the 
person  or  persons,  having  it  in  possessiou,  or  under  his  or 
their  control  or  charge,  to  ^ive  a  list  of  it  to  the  assessor,  the 
assessor  shall  not  be  liable,  out  the  person  or  persons  whose 
refusal  to  give  the  assessor  a  list  caused  the  omission,  shall  pay 
double  the  taxes  imposed  upon  property  regularly  taxed. 

Sbc.  18.  It  shall  be  the  duty  of  the  assessor  to  prepare  a 
tax  list  or  assessment  roll,  alphabetically  arranged  in  the  book 
or  books  furnished  him  by  the  board  of  commissioners  for 
that  purpose,  in  which  book  or  books,  shall  be  listed  or  as- 
sessec^  all  the  real  estate,  improvements  on  real  estate,  im- 
provements on  public  lands,  and  other  personal  property  within 
the  limits  of  the  county ;  and  in  said  book  or  books,  he  shall 
set  down  in  separate  columns :  First  The  names  of  the  tax- 
able inhabitants,  firms,  incorporated  companies,  or  associa- 
tions, in  alphabetical  order  if  known ;  it  unknown,  the  pro- 
perty shall  be  assessed  to  "  unknown  owners  "  ;  and  if  any 
person  shall  refuse  to  make  a  statement  of  his  property,  under 
oath,  as  required  by  this  act,  that  &ct  shall  be  noted  under  his 
name.  Second.  AH  real  estate  and  improvements  taxable  to 
each  inhabitant,  firm,  iucorpo.rated  company,  or  association, 
described  by  metes  and  bounds,  or  bv  common  designation,  or 
name ;  if  situate  within  the  limits  of  any  city,  or  incorporated 
town,  described  by  lots,  or  fractions  of  lots ;  if  without  said 
limits,  giving  the  number  of  acres,  as  nearly  as  can  be  con- 
veniently ascertained,  and  the  location  and  township  where 
situate;  all  improvements  on  public  lands,  describing,  as 
nearly  as  possible,  the  location  of  such  improvements  :  Pr(h 
videdy  That  when  two  or  more  parties  claim,  or  give  a  descrip- 
tion of  the  same  land,  it  shall  be  assessed  to  each  party  making 
such  claim,  or  giving  such  description,  according  to  the  esti- 
mated value  of  the  claims  each.  Third.  The  cash  value  of 
real  estate,  and  the  improvements  thereon.  Fourth.  The 
cash  value  of  all  improvements  on  real  estate  where  the  same 
is  assessed  to  a  person  other  than  the  owner  of  said  real  es- 
tate. Fifth.  The  cash  value  of  all  personal  property,  except 
improvements  on  real  estate,  or  public  lands,  taxable  to  eacn. 
Bixth.  The  total  value  of  all  property  taxable  to  each ;  and 
no  further  description  of  personal  property  than  that  required 
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by  the  forgoing  proyieionB  of  this  section,  shall  be  needed^  m 
be  requisite,  to  render  the  fMsessmeat  binding  and  eSB^ixr^ 
Seventh.  The  foim  of  the  assessment  roll  shall  be  sobabatt!* 
tially  as  follows : 


Assessment  of  property  for  the  fiscal  year  ending  ■ 
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The  assessor  ahall^  also,  in  a  book,  make  a  map  or  plan,  of  the 
various  blocks  within  any  incorporated  city  or  town,  and 
shall  mark  thereon  the  various  subdivisions  as  they  are  as* 
sessed,  and  in  each  subdivision  he  shall  mark  the  names  of  the 
persons  to  whom  it  is  assessed^ 

l^c.  19.  On  or  before  the  first  Monday  in  August,  in  each 
year,  the  assessor  shall  complete  his  tax  list^  or  assessment 
roll,  and  shall  attach  his  certificate  thereto,  and  deliver  it^  and 
the  map  book,  and  all  of  the  ori^nal  lists  of  property  given  to 
him,  to  the  clerk  of  the  board  of  commissioners ;  ana  as  soon 
as  he  receives  ssdd  assessment  roll,  the  clerk  of  the  board  of 
commissioners  shaHl  give  notice  of  the  fact,  specifying  therein 
the  time  of  meeting  of  the  board  of  equalization,  by  publicar 
tion  in  one  newspaper,  if  there  be  one  published  in  the  county, 
and  if  none,  then  in  such  manner  as  the  board  of  commissioners 
shall  direct ;  and  he  shall  keep  the  roll  open  in  his  oflice,  for 
public  inspection. 

Sso.  20.  It  shall  be  lawful  for  the  assessor,  at  any  time 
subsequent  to  the  first  Monday  in  August,  and  prior  to  tho 
lart  Saturday  in  September,  in  each  year,  to  assess  any  pro^ 
perty  which  shall  not  be  on  the  regular  list ;  and  he  shall  enter 
such  assessment  in  a  separate  portion  of  the  tax  list,  or  assess* 


404  RBYSlf UB    ACT. 

ment  roll,  under  the  head  of  ^^snbfieqnent  assessments/'  and 
thall  deliver  a  true  copy  of  the  original  assessment  to  the 
county  auditor,  to  be.  by  him  compared  with  the  entries  on  the 
assessment  roll,  and  the  same  shall  be  filed  with  the  clerk  of 
the  board  of  commissioners. 


BOARD  OP  EQUALIZATION. 

Bec.  21.    EqaalioaUon,  meeting  of  board. 
22.    Dnplioate  afueasment  roll. 

Sec.  21.  The  commissioners  of  the  county  shall  constitute 
a  board  of  equalization,  of  which  board  the  clerk  of  the  board 
'  of  commissioners  shall  be  clerk.  The  board  of  equalization 
shall  n)ieet  on  the  second  Monday  in  August,  and  shall  continue 
in  session  from  time  to  time,  until  the  business  of  equalization 
presented  to  them  is  disposed  of:  Provided^  however^  That 
they  shall  not  sit  after  the  first  Monday  in  September,  except 
as  in  this  section  provided.  The  board  of  equalization  shall 
have  power  to  determine  all  complaints  made  in  regard  to  the 
assessed  value  of  any  property,  and  may  chanffe  and  correct 
any  valuation,  either  by  adding  thereto,  or  deducting  there- 
from, if  they  deem  the  sum  fixed  in  the  assessment  roll  too 
small,  or  too  great,  whether  said  sum  was  fixed  by  the  owner 
or  assessor ;  except  that  in  the  cases  where  the  person  com- 

{)laining  of  the  assessment  has  refused  to  give  the  assessor  his 
ist,  under  oath,  as  required  by  this  act,  no  reduction  shall  be 
made  by  the  board  of  equalization  in  the  assessment  made  hj 
the  assessor ;  and  if  the  board  of  equalization  shall  find  it 
necessary  to  fidd  to  the  assessed  valuation  of  any  property  on 
the  assesment  roll,  they  shall  direct  their  clerk  to  give  notice 
to  the  person  interested,  by  letter  deposited  in  the  post  office, 
express,  or  othewise,  naming  the  day  when  they  shall  act  in 
that  case,  and  allowing  a  reasonable  time  to  appear.  As  soon 
as  possible  after  the  a^oumment  of  the  board  of  equalization 
in  September,  its  clerk  shall  make  out  a  list  of  all  persons, 
the  valution  of  whose  property  has  been  added  to,  with  the 
amounts  so  added  on  the  assessment  roll,  who  have  not  ap- 
peared before  the  board,  and  a  list  of  all  property,  the  valuation 
of  which  has  been  added  to  on  the  assessment  roll,  with  the 
amounts  so  added,  the  owners  of  which  have  not  appeared 
before  the  board,  and  the  board  of  commissioners  shall  cause 
the  same  to  be  published  in  one  newspaper  in  the  county,  if 


there  be  any,  and  if  not,  then  bj  posting  one  copy  of  the  same 
in  a  public  and  conepicuous  place  in*  each  election  precinct  in 
the  county ;  and  any  person  to  the  assessed  value  of  whose 
property  there  was  an  amount  so  added,  not  appearing  before 
the  Doard  of  equalization  in  August,  may  appear  before  the 
board  in  October,  and  upon  makmg  affidavit  that  he  had  no 
knowledge  of  such  increased  valuation  of  his  property,  he 
shall  have  a  hearing  before  the  board  of  equalization,  and  the 
determination  then  had  shall  be  fiual ;  and  the  clerk  of  the 
board  of  equalization  shall  note  all  chanj?es  made,  and  report 
the  same  to  the  auditor,  who  shall  make  tne  changes  required 
on  the  original  assessment  roll,  and  the  auditor  shall,  m  the 
next  regular  statement  to  the  auditor  of  the  territory,  report 
such  changes  in  such  statement.  During  the  session  of  the 
board  of  equalization,  the  assessor  shall  be  present,  and  also 
any  deputy  whose  testimony  may  be  required  by  the  parties 
appeahng  to  the  board,  and  they  shall  have  the  right  to  make 
any  statement  touching  such  assessment,  and  producing  evi- 
dence relating  to  the  questions  before  the  board.  And  the 
recorder  of  the  county  shall  also  be  present,  and  attend  on  the 
board  of  equalization  with  an  abstract  of  all  unsatisfied  mort- 
gages and  liens  remaining  on  record  in  his  office,  arranged  in 
alphabetical  order,  for  which  service  he  shall  receive  no  com- 
pensation ;  and  the  board  of  equalization  shall  make  use  of 
such  abstract,  and  all  other  information  they  can  gain  fiom  the 
records  in  the  recorder's  office,  or  otherwise,  in  equalizing  the 
assessment  roll  of  the  county,  and  may  require  the  assessor  to 
enter  upon  such  assessment  roll  any  such  mortgage,  or  lien,  or 
other  property,  which  has  not  been  assessed ;  and  the  assess- 
ment and  equalization  so  made,  shall  have  the  same  force  and 
effect  as  if  made  by  the  assessor  before  the  delivery  of  the 
assessment  roll  by  him  to  the  clerk  of  the  board  of  equaliza- 
tion. A  quorum  of  the  board  of  commissioners  shall  be  suf- 
ficient to  constitute  the  board  of  equalization,  and  a  majority 
of  the  members  present  shall  determine  the  action  of  the 
board.  On  the  first  Saturday  in  October,  the  board  of  com- 
missioners e(hall  meet  as  a  board  of  equalization,  to  equalize 
the  subsequent  assessment  roll,  and  hear  complaints  in  the  ex- 
cepted cases  in  this  section. 

Bec.  22.  During  the  session,  or  as  soon  as  possible  after 
the  adjourhment  of  the  board  of  equalization,  its  clerk  shall 
enter  upon  the  assessment  roll  all  the  chants  and  corrections 
made  by  the  board,  and  thereupon  deliver  the  assessment  roll, 
so  corrected,  to  the  county  auditor,  whose  duty  it  shall  be  to 
add  up  the  column?  of  valuation,  and  enter  the  total  valuation 
of  each  description  of  property  on  the  roll ;  and,  on  or  before 
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tbe  seobnd  Monday  in  September,  aa  to  the  original  aasessment 
roU,  a&d  oa  or  before  the  second  Saturday  in  October  as  to  the 
snbeequent  assessment  roll,  he  shall  delirer  a  trae  copy  of  the 
eorreoted  roll,  to  be  styled  a  ^^dupUcate  assessment  roil,"  with 
teiritorial,  county,  and  other  taxes,  and  totals  of  taxes,  to  eadi 
person,  carried  out  in  separate  money  columns,  with  his  cer^ 
tificate  thereto  attached,  imd  also  Hie  map  or  plat  bode,  to  Am 
tsz  collector. 


TAX  COLLECTOR  AND  HIS  DUTIES. 

Sic.  23.  Bead  of  tox  collectors,  may  appirint  deputies. 

S5.  Penaltj  Tar  wflfbl  neglect  of  dnty- 

36.  Dntiet  of  tax  coHector  defined. 

37.  When  to  teinni  tax  list.. 

98.  Colleetor  ifaaU  give  notioe,  eball  receipt  to  tax  payer. 

SL  When  tax  doUaotor  to  f  aj  to  treamnr. 

3S.  LEabflity  of  tax  ooUeeter. 

SS.  DaUnqnent  tax  itit. 

84.  Notice  of  deUnqnent  lilt 

35.  Actfona  against  delinquents,  foim  oC 

40.  Jodgment,  effect  of,  etc. 

41.  Laws  applicable  to  this  act. 

42.  Compensation  of  officers^  district  attorney,  fees  of. 

43.  Attorney  to  pay  money  to  treasurer,  etc. 

44.  liability  of  district  attorney  for  neglect,  etc, 

Stc.  23.  The  oonntj  tax  cotleetor,  before  entering  mpon 
the  duties  of  hia  ofBce,  shall  execute  to  the  people  of  the 
United  States,  in  the  territory  of  Idaho,  a  bond,  in  the  penal 
fmm  of  three  thousand  dollars,  or  in  a  greater  snm,  if  the 
bott^  of  commissioners  of  the  eonntj  require  it,  with  two  or 
more  snfBcient  sureties,  to  be  approved  by  the  probate  judge, 
conditioned  for  the  faithful  performance  of  all  the  duties  of 
his  office,  as  required  bj  law,  said  bond  shall  be  filed  with  the 
•^lerk  of  the  board  of  county  commissioners,  and  shall  take 
the  oatii  of  office  as  prescribed  by  law,  which  shall  be  en- 
dorsed on  his  certifficate  of  election,  or  appointment:  Pro- 
.tided,  That  no  bond  shall  "be  required  in  a  greater  sum  than 
rtwice  Ihe  amount  of  taxes  to  be  collected. 

Sbo.  24.  The  tax  collector  shall  have  the  power  of  appoint^ 
inff  one  or  more  deputies,  to  aid  in  his  official  duties,  for 
whose  conduct  he  shall  be  responsible. 

Bbc.  S5.    If  any  tax  collector,  or  his  deputy,  shall  wilAiIly 


oeglect  oar  refnee  to  perfcmn  any  of  tbe  datiea  enjoined  on  him 
by  the  proyisionB  of  this  act,  he  sh^l  be  guilty  of  a  misd^ 
meanor  in  offlioei  and  on  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  county  jail,  not  more  than  one  year, 
or  by  a  fine  of  not  less  than  two  hundred,  nor  more  than  one 
thousand  dollars,  or  by  both  such  fine  and  imprisonment,  and 
diall  be  forthmth  removed  from  office. 

Ssc.  26.  The  tax  collector  is  hereby  authorized  and  ret- 
quired,  (unless  otherwise  directed  by  the  board  of  commis^ 
sioaers  in  the  ren>ective  counties)  either  in  person  or  by  d^uty 
to  accompany  the  assessor  and  his  deputies  through  the 
county :  Provided^  That  in  the  counties  where  the  board  of 
commissioners  directs  a  tax  collector  not  to  accompany  the 
assessor,  the  tax  collector  shall  deputize  the  assessor  to  collect 
poll  taxes  until  such  time  as  the  assessment  is  completed,  and 
upon  the  entry  of  any  assessment  of  movable  property  to  any 
person,  firm,  corporation,  association,  or  company,  who  doef 
not  own  real  estate  within  the  county,  to  demand  the  payment 
of  the  taxes  on  the  same  ;  and  if  any  such  person,  firm,  cor^ 
poration,  association  or  company,  shall  neglect  or  refuse  to 
pay  such  taxes,  the  tax  collector,  or  his  deputy,  shall  seize 
sufficient  of  the  personal  property  of  the  party  so  nefflecldng 
or  refusing  to  pay,  to  satisty  taxes  and  costs,  and  shali  post  a 
notice  of  such  seizure,  with  a  description  of  the  property,  and 
the  time  and  place  where  it  will  be  sold,  in  three  pnbUc 
places  in  the  township  or  district  where  it  is  seized,  and  shall, 
at  the  expiration  of  five  days,  proceed  to  sell  at  public  auction, 
at  the  time  and  place  mentioned,  to  the  highest  bidder  for 
cash,  a  sufficient  quantity  of  said  property  to  pay  the  taxes  and 
expenses  incurred ;  and  for  this  service  the  tax  collector  shall 
be  allowed,  from  the  delinquent  partv,  a  fee  of  three  dollars, 
and  the  same  mileage  a  sheriff  would  be  entitled  to  receive  for 
travelling  to  the  place  to  make  a  levy  ;  and  upon  the  payment 
of  the  purchase  money,  he  shall  deliver  to  the  purchaser  the 
property  sold,  together  with  a  certificate  of  the  sale,  and  the 
amount  of  taxes  or  assessments,  and  expenses  thereon,  for 
whidh  the  property  was  sold,  whereupon  the  title  to  the  pro» 
perty  so  sold  shall  vest  absolutely  in  the  purchaser:  Provided^ 
That  in  counties  where  the  tax  collector  is  compensated  for 
his  services  by  a  specific  salary,  he  may  appoint  the  deputies 
required  by  this  section,  and  be  paid  for  his  services  for  col* 
lecting  revenue  under  this  section  for  his  own  use,  as  in  this 
act  provided. 

Bbc.  27.  The  tax  collector  shall,  on  the  first  Monday  o£ 
each  month,  return  to  the  auditor  a  list  of  all  collections  made 
under  the  preceding  section,  and  it  shall  be  the  duty  of  the 
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auditor  to  mark  the  word  "  paid  "  on  the  original  or  subse- 
quent assessment  roll,  opposite  the  name  of  each  partjr  whose 
taxes  are  so  paid,  as  soon  as  the  same  shall  have  been  delivered 
to  him. 

Sec.  28.  Upon  receiving  the  duplicate  assessment  roll  from 
the  auditor,  the  tax  collector  shall  proceed  to  collect  the  taxes, 
and  shall  forthwith  give  notice,  by  publication  in  one  news- 
paper, if  there  be  any  published  in  his  county,  and  if  none  be 
published,  then  by  posting  notices  in  three  public  and  con- 
spicuous places  in  the  county,  that  the  territorial  and  county 
taxes  are  due  and  payable,  and  that  the  laws  in  regard  to  their 
collection  will  be  stnctly  enforced. 

Sec.  29.  Whenever  any  taxes  are  paid  to  the  tax  collector 
he  shall  mark  the  word  '^paid,''  and  the  date  of  payment,  in 
tbe  duplicate  assessment  roll,  opposite  the  name  of  the  person, 
or  description  of  the  property,  liable  for  such  taxes,  and  shall 
give  a  receipt  therefor,  specifying  the  amount  of  the  assess- 
ment, the  amount  of  the  tax,  and  a  description  of  the  property 
assessed ;  but  no  tax  collector  shall  receive  any  taxes  on  real 
estate,  for  any  portion  less  than  tbe  least  subdivision  entered 
on  the  assessment  roll :  Provided  always^  That  an  owner  of 
undivided  real  estate  may  pay  the  proportion  of  taxes  due  on 
his  interest  therein. 

6eo.  80.  On  the  second  Monday  of  November  in  each 
year,  the  tax  collector  shall,  at  the  close  of  his  official  business 
on  that  day,  enter  upon  the  duplicate  assessment  roll  a  state- 
ment that  ne  has  made  a  lev^  upon  all  the  property  therein 
assessed,  the  taxes  upon  which  had  not  be^n  paid,  and  shall 
immediately  ascertain  the  total  amount  of  taxes  then  delin- 
quent, and  file  in  the  office  of  the  auditor  a  statement  of  daid 
amount,  verified  by  the  oath  of  himself,  or  deputy,  and  shall 
proceed  to  make  out  and  file  in  the  office  of  the  auditor  a  list 
of  all  persons  and  property  then  owing  any  taxes,  verified  by 
the  oath  of  himself  or  deputy,  which  list  shall  be  completed 
by  the  third  Monday  in  November  and  shall  be  known  as  the 
^'  delinquent  list ;"  and  to  enable  the  tax  collector  to  make  out 
eaid  list,  no  taxes  shall  be  received  by  him  on  the  duplicate 
assessment  roll,  after  making  the  entry  provided  tor  it  in  this 
section. 

Sec.  81.  The  tax  collector  shall,  on  the  first  Monday  in 
each  month,  pay  to  the  county  treasurer  all  money  in  his  hands 
belonging  to,  or  collected  for  the  use  of  the  territory,  or 
county ;  and  shall  on  the  same  day,  present  to  the  auditor  the 
treasurer's  receipt  for  said  money,  and  shall  at  the  same  time, 
deliver  to  the  auditor,  under  oath,  a  true  and  correct  account 
of  all  his  transactions  and  receipts  since  his  last  settlement  as 
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collector  of  territorial  and  county  taxes ;  and  shall  also  state, 
tinder  oath  or  affirmation,  that  fdl  the  money  collected  hy  him 
as  tax  collector  has  been  paid,  which  account  and  statement 
shall  be  gled  in  the  office  of  the  auditor.  On  the  first  Monday 
in  December  in  each  year,  the  tax  collector  shall  attend  at  the 
office  of  the  county  auditor,  with  his  duplicate  assessment  roll, 
and  the  auditor  and  tax  collector  shall  tnen  carefully  compare 
the  said  duplicate  assessment  roll  with  the  original,  marking 
on  the  original  roll  the  word  ^^paid"  opposite  the  name  of  each 
person  whose  taxes  have  been  paid,  or  opposite  the  descrintion 
of  the  property  upon  which  taxes  have  been  paid ;  ana  the 
auditor  shall  then  and  there  administer  to  the  tax  collector  an 
oath,  which  shall  be  written  and  subscribed  oi^the  original 
and  duplicate  assessment  roll,  to  the  effect  that  each  person, 
and  all  property  assessed  in  said  roll,  on  which  taxes  have 
been  paia,  has  the  word  "paid"  marked  opposite  the  name  of 
such  person,  or  the  description  of  such  property ;  and  the  au- 
ditor shall  then  foot  up  the  amount  of  taxes  remaining  unpaid, 
and  credit  the  tax  collector  with  the  amount,  and  shall  make 
a  final  settlement  with  the  tax  collector,  of  all  taxes  charged 
against  him  on  account  of  said  assessment  roll.  Within  ten 
days  after  such  final  settlement,  the  auditor  shall  transmit,  by 
mail  or  otherwise,  to  the  auditor  of  the  territorjr  a  statement, 
in  such  form  as  the  territorial  auditor  may  require,  of  all,  and 
of  each  particular  kind  of  property  delmquent,  and  of  the 
total  amount  of  delinquent  taxes.  For  the  services  required 
by  this  section,  the  tax  collector  shall  receive  no  fee  or  com- 
pensation whatever. 

Sec  82.  K  any  tax  collector  shall  refuse,  for  a  period  of 
five  days,  or  wilfully  neglect  to  make  the  payments  and  settle- 
ments with  the  treasurer  and  auditor  of  his  county,  as  in  this 
act  specified,  he  and  his  sureties  shall  be  held  liable  to  pay  the 
full  amount  of  taxes  charged  upon  the  assessment  roil ;  and 
the  district  attorney,  on  his  own  volition,  or  being  instructed 
to  do  so  by  the  territorial  auditor,  or  by  the  probate  court,  or 
board  of  commissioners  of  the  county,  shall  cause  suit  to  be 
brought  a^nst  such  tax  collector  and  his  sureties,  for  the  full 
amount  due  on  the  auditor's  books ;  and  if  any  such  suit  is 
commenced,  no  credit  or  allowance  whatever  shall  be  made  to 
such  refusing  or  neglecting  tax  collector,  for  the  delinquent 
taxes  outstanding. 

Seo.  88.  At  any  time  after  the  fourth  Monday  of  November 
and  before  the  institution  of  suit,  as  herein  provided,  any 
delinquent  tax  payer  may,  upon  a  certificate  from  the  auditor 
(riving  a  description  of  the  property,  and  the  taxes  due 
thereon),  pay  to   the   county  treasurer  the  taxes  assessed 
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a^inst  Batd  delinqnent,  with  ten  per  cent  additional  l^reon, 
taldng  from  the  treasurer  duplicate  receipts  for  the  amount 
paid,  one  of  which  receipts  shall  be  ftled  with  the  county 
auditor,  the  other  with  the  district  attorney  of  the  county. 
After  having  been  served,  by  any  person,  with  a  duplicate  re* 
ceipt  of  the  county  treasurer,  for  the  total  amount  of  taxes 
due  from  such  person,  or  upon  a  piece  of  property,  with  ten 
per  cent,  thereon  additional,  the  district  attorney  shall  not 
commence  the  suit  authorized  by  this  act  against  such  person 
or  nroperty ;  Pro^yidedj  That  if  any  person  idiall  &il  to  serve 
saia  receipts,  such  person  shall  pay  all  costs  that  may  result 
from  his  or  her  negligence.  The  additional  ten  per  cent,  pro* 
vided  for  by  'this  section,  shall  be  paid  into  the  county  treasury 
for  the  use  of  the  county. 

Sec.  S4.  The  auditor  shall,  within  five  days  after  receiving 
such  delinquent  list,  deliver  the  same  to  the  district  attorney 
of  his  county,  duly  certified  by  him,  and  shall  at  the  same 
time  publish  a  notice  in  some  newspaper  printed  in  said  county, 
if  there  be  any,  and  if  not^  then  by  posting  notices  in  three 
public  places  in  said  county,  that  said  delinquent  list  has  been 
60  deposited  with  the  district  attorney,  and  that  unless  the 
delinquent  taxes  therein  specified  are  paid  to  the  county  treas- 
urer \vithin  twenty  days  from  the  publication  or  posting  of 
such  notice,  action  will  be  commenced  by  said  attorney  for 
the  collection  of  such  taxes  and  costs.  Said  auditor  shall 
make,  or  procure,  and  file  with  the  district  attorney  immedi- 
ately, an  affidavit,  statinff  the  contents  of  said  notice,  and  the 
manner  and  time  of  such  publication  or  posting,  as  required 
in  this  section.  The  district  attorney,  before  receiving  the 
delinquent  list,  as  provided  in  this  section,  shall  enter  into 
such  additional  bond  as  may  be  required  by  the  board  of 
commissioners. 

Sbo.  85.  The  district  attorneys  of  the  several  districts  of 
this  territory  are  hereby  authorized  and  directed,  immediately 
after  th>e  expiration  of  the  time  spedfied  in  section  thirty* 
four  of  this  act,  to  commence  actions  in  the  name  of  the 
pec^le  of  the  United  States  and  Idaho  territoiy,  against  the 
persons  so  delinquent,  and  againet  the  real  estate  and  im* 
provements  assessed  so  delinquent,  and  against  all  owners  or 
claimants  to  the  same,  known  or  unknown.  Such  actions 
may  be  commenced  in  the  county  where  such  assessment  is 
made,  before  any  justice  of  the  peace  or  court  in  said  county 
having  jurisdiction  thereof;  ana  such  jurisdiction  shall  w 
determined  solely  by  the  amount  of  delinquent  tax  sued  for^ 
not  regarding  the  location  of  the  land  as  to  the  township  or 


BXTBirxrB   107.  41i 

district  nor  residence  of  the  person,  as  to  town,  township, 
district,  Conner,  orterritoiy. 

Ssc.  36.    llie  complaint  in  said  action  may  be  as  follows ; 

Territory  of  Idaho,         \ 


County  of- 

f  the  United  States  and^ 
ory  of  IdahOb 

[Title  of  the  Court.] 


The  people  of  the  United  States  and^ 
Teiritory  of  Idaho^ 

V. 

[A.  B.  &  Co.]  and  the  real  estate  and  im- 
provements in  [describing  them] 

The  people  of  the  United  States  and  Territoiy  of  Idaho,  by 

[X.  Y.I  district  attorney  of  the  district  of complaia 

of  [A.  J3.] J  and  also  the  following  real  estate,  ana  im» 

provcments  [describing  them  with  the  same  particularity  a« 
m  actions  of  ejectment,  or  actions  for  the  recovery  of  per- 
sonal property]  and  for  cause  of  action,  say  : 

That,  between  the  first  Mondav  in     '         and  the  first 

Monday  of A.  D.  18 — ,  in  the  county  of  — in  the 

Territory  of  Idaho,  [0-  P.,]  then  and  there  being  county 
assessor  of  said  county,  did  duly  assess,  and  put  down  upon 
an  assessment  roll  all  the  property,  real  and  personal,  in  said 
county,  subject  to  taxation ;  and  that  the  said  assessment  roll 
was  idFterwards  submitted  to  the  board  of  equalization  of  said 
county,  and  was  by  the  said  board  duly  equalized,  as  provided  , 
by  law ;  that  said  [A.  B.]  was  then  and  there  owner  of,  and 
that  there  was  duly  assessed  to  him,  the  above  described  real 
estate,  improvements  upon  real  estate,  and  certain  personal 
property ;  and  that  upon  such  property  there  has  been  duly 

levied,  for  tiie  fiiaoal  year,  A.  D- 18—,  a  Territorial  tax  of 

dollars,  and  a  county  tax  of dollars,  amounting  in  the 

whole  to dollars,  all  of  which  is  due  and  unpaid,  of 

which  amount  dollars  was  duly  assessed  and  levied 

against  the  real  estate,  and dollars  against  the  improve- 
ments aforesaid. 

Wherefore,  said  plaintifi  pray  jud^ent  against  [A.  B.]  for 

the  sum  of dollars  (the  whole  of  said  tax),  and  separate 

judgment  against  said  real  estate  and  improvements  for  the 

sum  of dollars  (the  tax  thereon),  and  for  such  other 

jud^;ment  as  to  justice  belongs,  and  for  all  costs  subsequent 
to  the  assessment  of  said  taxes,  and  of  this  action. 

[X  Y.,]  District  Attorney,  District  of  ^ 

Presided,  That  if  the  property  be  assessed  to  an  unknown 
owner,  ^en  any  fictitious  name  may  be  inserted  to  represent 
such  owner  as  defi^dant 
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Sbo.  87.  TTpon  filing  the  complaint  in  a  district  court,  or 
before  a  jastice  of  the  peace,  a  summons  shall  be  issued  as  is 
provided  in  civil  cases,  and  shall  be  served  by  delivering  a 
copy  thereof  to  each  defendant  named ;  and  as  to  said  real 
estate  or  improvements,  by  delivering  a  copy  thereof  to  the 
person  or  persons  in  possession  of  the  same;  and  further,  as 
to  all  real  estate,  by  posting  a  like  copy  in  some  public  place 
thereon :  Provided^  That  if  the  personal  defendant  cannot  be 
found  in  the  county  in  which  said  action  is  brought,  then  ser- 
vice may  be  made  upon  such  defendant  by  jesting  a  copy  of 
the  summons,  for  twenty  days,  at  the  court  house  door  of  said 
county. 

Sec.  88.  The  defendant  may  answer,  which  answer  shall 
be  verified :  First.  That  the  taxes  have  been  paid  before  suit 
Second.  *  That  the  taxes,  with  costs,  have  been  paid  since 
suit ;  or,  that  such  property  is  exempt  from  taxation  under  the 
provisions  of  section  four  of  this  act.  Third.  Denying  all 
claim,  title,  or  interest  in  the  property  assessed,  at  the  time  of 
the  assesssment.  Fourth.  Fraud  in  the  assessment,  or  fraud 
in  failing  or  neglecting  to  comply  with  the  provisions  of  this 
act,  by  which  fraud  the  party,  or  property,  assessed  has  suf- 
fered injury ;  Provided^  however^  That  the  acts  herein  required, 
between  the  assessment  and  the  commencement  of  suit,  shall 
be  deemed  directory  merely ;  and  no  other  answer  shall  be 
permitted. 
I  .Sec.  89.  Said  delinquent  list,  or  copy  thereof,  certified  by 
the  county  auditor,  showing  unpaid  taxes  against  any  person 
or  property,  shall  be  pnma  fade  evidence  in  any  court,  to 
prove  the  assessment,  the  property  assessed,  the  delinquency, 
the  amount  of  taxes  due  and  unpaid,  and  that  all  the  forms 
of  law  in  relation  to  the  assessment  and  levy  of  such  taxes 
have  been  complied  with. 

Sec.  40.  In  case  Judgment  is  rendered  for  the  defendant, 
it  shall  be  general,  without  costs,  and  may  be  entered  in  fevor 
of  some  one,  or  more,  of  them,  and  against  others,  as  in  other 
civil  cases ;  in  case  judgment  is  for  the  plaintiflfe,  it  shall  be 
entered  against  such  defendant  as  is  found  liable  to  the  tax, 
and  for  such  amount,  or  portion  thereof,  as  he  or  they,  shall 
be  so  adjudged  liable :  Provided,  That  no  personal  judgment 
shall  be  rendered  unless  the  person  against  whom  it  is  ren- 
dered shall  have  been  personally  served  with  the  summons, 
or  shall  have  appeared  m  said  action ;  judgment  may  also  be 
rendered  for  want  of  an  answer,  as  in  other  cases,  tfudgment 
may  be  entered  against  the  real  estate  and  improvements, 
severally,  for  the  taxes  severallv  assessed  and  levied  thereon, 
and  when  it  shall  appear  upon  the  assessment  roll,  and  not  be 
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disproved  upon  trial,  that  the  real  estate  and  improvements 
belong  to  the  same  person  or  persons,  then  judgment  may  be 
rendered  against  said  real  estate  and  improvements  jointly,  for 
the  whole  taxes  thereon,  or  such  part  thereof  as  may  be  ad- 
judged.    Such  judgments,  rendered  in  the  district  court,  shall 
be  docketed  and  become  liens  upon  all  the  property  against 
which  judgment  is  rendered,  from  the  date  of  such  assessment, 
and  against  all  other  real  estate  of  the  person  assessed,  sub- 
ject to  execution  for  the  amount  of  any  judgment  against 
him,  from  the  time  of  such  docketing,  as  in  other  civil  cases ; 
and  the  district  attorney  may  file  transcripts  of  judgments 
rendered  in  iustices'  courts  under  this  act,  with  the  county 
clerk,  who  shall  thereupon  docket  such  judgments,  and  they 
shall  become  liens  from  and  after  such  docket  entry,  in  like 
manner  as  judgments  rendered  in  a  district  court,  under  this 
act:  Provided^  however^  That  when  the  lien  attaches  against 
the  propertv  owing  the  taxes,  such  lien  shall  not  be  released 
until  the  aelinquent  taxes  are  paid  thereon,  and  the  county 
clerk  may  issue  execution  on  such  justices'  judgments  as  on 
judgments  rendered  in  the  district  court    In  case  any  person 
shall  be  sued  for  taxes  on  any  land,  or  improvements,  of  which 
he  was  the  owner,  or  in  which  he  had  a  claim  or  interest,  at 
the  institution  of  the  suit,  and  shall  be  discharged  from  per- 
sonal liability  under  an  answer,  in  conformity  with  the  third 
subdivision  of  section  thirty-eiffht,  and  such  lands  or  improve- 
ments shall  be  sold  under  a  judgment  obtained  against  it,  and 
shall  thereafter  be  redeemed  bv  such  discharged  defendant ; 
or,  if  he  shall  pa^  the  taxes  and  costs,  to  prevent  a  sale,  then 
such  personally  discharged  defendant  shall  have,  and  is  hereby 
given  the  right  of  recovery,  over  against  the  owner  at  the 
time  of  the  assessment,  for  the  full  sum  of  taxes  and  costs,  or 
redemption  money  paid ;  and  in  every  case  of  such  recoveir, 
the  judgment  shall,  in  addition  to  the  taxes  and  costs,  or  in 
addition  to  the  redemption  money  paid,  include  twenty-five 
per  cent,  of  the  amount  of  taxes  and  costs,  or  redemption 
money,  as  liquidated  damages,  and  the  receipt  of  the  district 
attorney,  for  taxes  and  costs,  or  of  the  sheriff,  for  the  re- 
demption money,  shall  be  sufficient  evidence  of  the  debt,  and 
of  its  amount. 

Sec.  41.  An  act  to  regulate  proceedings  in  civil  cases,  in 
courts  of  justice  in  this  territory,  and  the  several  amendments 
thereto,  so  far  as  the  same  are  not  inconsistent  with  the  pro- 
visions of  this  act,  are  hereby  made  applicable  to  proceedings 
under  this  act ;  and  any  deed  derived  from  a  sale  of  real  pro- 
perty under  this  act,  shall  be  conclusive  evidence  of  title,  ex- 
cept as  against  actual  frauds,  or  pre-payment  of  the  taxes  by 
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one  not  a  party  to  the  action,  or  jtidgment  in,  or  upon  which 
such  Bale  was  made,  and  shall  entitle  the  holder  thereof  to  a 
writ  from  the  district  court  to  obtain  possession  of  such  pro* 
pertj ;  Provided^  That  the  sheriff  in  selling  said  proper^,  snali 
only  sell  the  smallest  quantity  that  any  purchaser  will  take 
and  pay  the  judgment  and  all  costs ;  and.  Provided,  furiherj 
That  when  property  sold,  belonging  to  minors,  or  persons  un* 
der  leeal  disability,  they  shall  have  until  six  months,  after  such 
disabuity  is  removed,  to  redeem  said  property,  by  paying  the 
whole  amount  of  the  judgment,  and  all  subsequent  taxes  and 
interest,  paid  by  and  due  to  the  purchaser  at  said  sale ;  but 
this  provision  shall  not  apply  when  the  executor  or  adminis- 
trator of  the  estate,  or  the  father,  or  in  case  of  his  death,  the 
mother  or  guardian  of  such  minor  children,  has  been  per- 
sonally servSi  with  process ;  and,  Provided,  further,  That  the 
real  estate  so  sold  for  taxes  ma^  be  redeemed  from  such  sale, 
as  in  case  of  sale  upon  execution^  as  provided  in  other  civil 
cases,  by  paving  to  the  sheriff  the  total  amount  of  the  judg*- 
meut,  and  all  costs  with  thirty  per  cent,  thereon;  and.  Pro- 
vided, farther.  That  if  the  same  is  paid  within  three  months, 
from  the  date  of  the  certificate  of  sale,  it  shall  be  for  tiie  total 
amount  of  the  judgment,  and  all  costs  with  fifteen  per  cent 
thereon.  All  moneys  collected  under  this  act,  except  costs 
and  charges,  shall,  without  delay,  be  paid  to  the  treasurer  of 
the  county,  to  be  distributed  to  the  proper  fands ;  and  each 
collection,  and  the  date  thereof,  shall  be  entered  opposite  the 
proper  name,  or  property,  in  the  delinquent  tax  list,  which 
shall  be  open  to  public  inspection. 

Sfia  42.  There  shall  be  allowed  to  all  officers,  except  dis- 
trict  attorneys,  the  fees  allowed  in  other  civil  cases.  The 
district  attorneys  shall  be  allowed  a  compensation  equivalent 
to  five  per  cent  on  the  amount  of  taxes  due,  to  be  added 
thereto,  if  paid  after  suit  brought  and  before  judgment,  and 
if  not  so  paid,  then  ten  per  cent  to  be  taxed  as  other  costs  in 
the  case.  All  ofiicers  shall  perform  such  services  as  may  be 
required  of  them  under  this  act,  without  the  payment  of  fees 
in  advance.  AH  costs  shall  be  taxed  and  entered  in  the  judg^ 
ment  against  the  person,  and  the  real  estate  and  improvementSi 
when  the  judgment  is  the  same  against  all ;  or,  if  the  judg- 
ment against  the  person  and  property,  are  for  different  sums, 
then  the  costs  may  be  appropriated  by  the  court,  as  the  same 
may  be  deemed  just ;  Provided,  That  no  fees  or  costs  shall  be 
paid  to  any  officer,  or  district  attorney,  unless  the  same  be 
collected  n*om  the  defendants:  Provided,  That  in  counties 
where  t^e  officers  receive  a  specific  salary,  the  fees  provided 
in  this  section  shall  be  receivea  by  them  for  their  own  use. 
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Sbc.  48.  The  district  attorney  shall,  on  the  receipt  of  any 
money  for  taxes,  enter  the  same  on  his  delinquent  list,  oppo- 
site the  name  of  the  person  dellDquent,  or  opposite  the  de* 
scription  of  property,  and  shall,  on  the  first  Monday  in  each 
month,  after  the  time  fixed  in  this  act  ibr  the  commencement 
of  actions  against  delinquent  tax  j>ayers,  pay  to  the  countj 
treasurer  all  moneys  collected  by  him  for  taxes,  taking  duph- 
cate  receipts  for  the  amount  so  paid ;  one  of  which  receipts 
he  shall,  on  the  same  day,  file  with  the  auditor,  and  shall,  at 
the  same  time,  file  with  said  auditor  a  list  of  all  judgments 
•obtained  by  him  tip  to  that  date,  for  taxes  under  the  provisions 
of  this  act,  stating  therein  the  names  of  the  defendants,  if 
known,  or,  if  unknown,  a  description  of  the  property,  the 
amount  of  each  judgment,  and  the  name  of  the  court,  or  jus- 
tice, in  which,  or  before  whom  said  ludgment  was  obtained. 
He  shall  on  the  Saturday  next  preceding  the  first  Monday  in 
May  in  each  year,  pay  to  the  county  treasurer  all  moneys  re- 
ceived by  him  for  taxes,  and  not  previously  paid  over,  taking 
duplicate  receipts  therefor,  one  of  which  shall,  in  like  man- 
ner, be  filed  with  the  auditor ;  and  shall  at  the  same  time,  file 
with  the  auditor  a  list  of  all  judgments  obtained  by  him  and 
not  previously  filed,  as  herein  provided.  He  shall  also,  on 
the  day  last  mentioned,  make  ana  file  with  the  county  auditor 
an  affidavit,  stating  that  he  has  paid  to  the  county  treasurer 
all  moneys  collected  by  him  for  taxes  prior  to  that  date,  and 
filed  the  receipts  therefor,  and  that  the  several  lists  filed  by 
him,  as  herein  directed,  contain  all  judgments  obtained  by 
him  under  the  provisions  of  this  act.  On  the  first  Monday  in 
November  in  each  year,  the  district  attorney  shall  attend  at  the 
office  of  the  county  auditor  with  the  delinquent  list  or  lists, 
and  the  auditor  shall  then  carefully  compare  the  same  with 
the  treasurer's  receipts  and  statements  filed  by  the  district 
attorney,  and  if  the  same  shall  have  been  found  to  be  cor- 
rect, the  auditor  shall  give  to  the  district  attorney  a  re- 
ceipt specifying  the  same.  The  district  attorney  shall, 
at  the  same  time,  deliver  to  the  auditor  a  written  state- 
ment of  all  delinquent  taxes  upon  said  delinquent  list  or  lists 
remaining  uncollected,  or  for  which  suit  has  been  brought,  with 
his  reasons  in  detail  for  not  being  able  to  collect  the  same,  or 
for  not  bringing  suit ;  and  the  auditor  shall  immediately  file 
the  said  delinquent  list  or  lists,  and  statement  with  the  clerk 
of  the  board  of  equalization,  and  the  board  of  equalization 
,8hall  revise  the  same,  by  striking  off  such  taxes  as  cannot  be 
collected ;  the  delinquent  list  or  lists,  shall  then  be  returned 
to  the  auditor,  who  shall  note  the  changes  made,  and  shall 
then  return  the  same  to  the  district  attorney.    The  county 
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auditor  sball,  in  his  next  report  to  the  territorial  auditor^  state 
the  amount  stricken  offtne  delinquent  list  or  lists,  by  the 
board  of  equalization. 

Sec.  44.  K  any  district  attorney  shall  fail,  or  refuse  to  pay 
to  the  county  treasurer,  as  provided  in  this  act,  any  money 
collected  by  him  for  taxes,  he  shall  be  guilty  of  a  misdemeanor,  ^ 
and,  upon  conviction  thereof,  shall  be  forthwith  removed  from 
office,  and  shall  also  be  punished  by  a  fine  in  any  sum  not  ex- 
ceeding five  thousand  dollars,  or  by  imprisonment  in  the 
county  jail  for  a  period  not  exceeding  one  year,  or  by  both 
such  fine  and  imprisonment. 


COUNTY  AUDITOR,  HIS  DUTIES. 

Sec.  45.  Coanty  aaditor,  duties  of. 

46.  Penalty  for  nei^Iect  of  daty. 

50.  Printed  license  forms  prepared  by  auditor  for  collector. 

51.  Auditor  to  report  to  territorial  auditor. 

Bec.  46.  The  county  auditor  shall,  before  he  enters  upon 
the  duties  of  his  ofiBice,  execute  two  bonds,  with  sufficient 
sureties,  to  the  people  of  the  United  States  and  Id^o  territory, 
one  for  the  sum  of  two  thousand  dollars,  or  such  greater  sum 
as  the  board  of  commissioners  may  require,  which  shall  be 
approved  by  the  probate  judge,  and  filed  in  the  office  of  the 
territorial  auditor,  and  the  other  for  the  penal  sum  of  two 
thousand  dollars,  or  such  greater  sum  as  the  board  of  commis- 
sioners may  require,  to  be  approved  bv  the  probate  judffe,  and 
filed  in  the  office  of  the  prohate  clerk,  which  bonds  shall  be 
conditioned  for  the  faithful  performance  of  all  the  duties  of 
his  office,  as  required  by  law. 

Sbc  46.  If  any  county  auditor  shall,  by  himself  or  deputy, 
neglect  or  refuse  to  perform  the  duties  enjoined  on  him  by  the 
provisions  of  this  act,  he  shall  be  guilty  of  a  misdemeanor  in 
office,  and  on  conviction  thereof,  shall  be  punished  by  impris- 
onment in  the  territorial  prison,  for  not  more  than  one  year, 
or  by  a  fine  of  not  less  than  two  hundred,  nor  more  than  one 
thousand  dollars,  or  by  both  such  fine  and  imprisonment,  and 
shall  be  forthwitii  removed  from  office. 

Sbo,  47.  On  delivering  the  certified  copy  of  the  assessment 
roll  to  the  tax  collector,  me  auditor  shall  charge  the  tax  col- 
lector with  the  full  amount  of  the  taxes  levied,  and  shall  forth- 
with transmit  by  mail,  to  the  territorial  auditor,  a  statement 
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of  the  amount  so  charged,  and  shall  also,  at  the  same  time, 
transmit  to  the  territonal  auditor  a  statement  of  the  number 
of  poll  tax  receipts  delivered  to  the  tax  collector,  and  the 
number  of  said  receipts  returned  to  him  on  settlement,  which 
said  returned  receipts  he  shall  forward  to  the  auditor,  by 
such  conveyance  as  the  territorial  auditor,  either  by  general 
or  special  order,  may  direct,  and  shall  at  the  same  time,  make 
out  and  transmit  by  mail,  a  statement  of  all  territorial  and 
county  licenses  issued  in  the  county  since  his  last  settlement 
in  regard  thereto,  giving  the  number  and  aggregate  amount 
of  each  kind  of  licenses  issued. 

Sec.  48.  All  statements  which  this  act  requires  the  auditor 
to  make,  shall  be  made  under  oath. 

Sec.  49.  The  auditor  shall,  from  time  to  time,  upon  pre- 
sentation to  him  of  the  receipt  from  the  county  treasurer,  for 
moneys  collected  and  paid  over  by  the  tax  collector,  credit  him 
with  the  amount  thereof,  and  shall,  at  the  time  required  by  law 
for  the  return  of  the  delinquent  list  in  each  year,  credit  him 
with  the  amount  of  taxes  then  delinquent,  and  in  case  the  tax 
list  is  transferred  from  one  tax  collector  to  another,  he  shall 
credit  the  one  and  charge  the  other  with  the  amount  then  out- 
standing on  the  tax  lis^  which  amount  shall  be  ascertained 
jointly  by  the  outgoing  and  incoming  tax  collectors  at  their 
■  own  cost,  without  any  expense  to  the  territory  or  county. 

Sec.  50.  The  auditor  shall  prepare  printed  forms  for  all 
licenses,  the  entire  proceeds  of  which  are  paid  into  the  county 
treasury,  and  each  license  so  prepared  by  him  shall  be  first 
numbered  by  the  treasurer,  and  by  said  treasurer  charged  to 
the  auditor,  in  a  book  kept  for  that  purpose  ;  the  auditor  shall 
then  issue  said  licenses  to  the  tax  collector  from  time  to  time 
as  the  same  may  be  required,  and  charge  the  collector  with  the 
same  and  upon  the  first  Monday  in  each  month,  the  collector, 
with  the  treasurer,  shall  appear  at  the  ofBice  of  the  auditor, 
and  settle  for  all  licenses  by  him  sold. 

Sec.  51.  The  county  auditor  shall,  on  the  Tuesday  next 
following  the  first  Monday  in  each  month,  report,  by  mail,  to 
the  territorial  auditor,  the  amount  of  money  in  the  county 
treasury,  belonging  to  the  territory,  stating  specifically  in  said 
report  the  amount  received  from  each  source  of  revenue,  prior 
to  making  which  report  he  shall  examine  the  books  of  the 
county  treasurer,  and  shall  administer  to  the  treasurer  an  oath, 
declariug  that  said  books  are  correct,  and  that  all  the  money 
received  by  him  for,  or  on  account  of  the  territory,  has  been 
duly  entered  therein.  The  territorial  auditor  shall  forward  to 
the  auditor,  blank  forms  for  the  accounts  to  be  rendered,  and 
for  the  oath  to  be  taken  under  this  section,  and  the  auditor 
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stall  from  time  to  time  furnish  the  tax  collector  with  a  suffi- 
cient number  of  licenses,  taking  his  receipt  therefor. 


POLL   TAX. 


Bbo.  62.  Poll  tox  who  liable  for. 

53.  Territorial  aaditor  shell  famish  blank  receipts  for  poU  tax. 

64.  Additional  bond  ttom  tax  collector. 

69.  Forged  receipt,  enforcement  of  payment. 

e6.  Oath  of  tax  collector  for  amoant  collected. 

67.  License,  officers  and  profesrional  persons  to  pay. 

(>9.  Brokers,  bankers,  etc.,  who  liable  to  pay  licenses. 

73.  Belling  and  Tending  goods,  etc. 

75.  Hawkers,  etc.,  retarn  of  licenses  not  issaed. 

80.  Joint  settlement  of  aaditor  and  treasarer. 

81.  Penalty  for  issoing  fislse  receipts. 

82.  Money  paid  into  treasoiy,  duty  of  treaaurer. 
86.  Penalty  for  nsing  or  loaning  public  money. 
88.  Compensation  of  collectors,  neglect  of  duty. 
9S.  When  settlement  to  be  made. 

8ec.  52.  Each  male  inhahitant  of  this  territory,  over 
twenty-one,  and  under  fifty  years  of  age,  and  not  by  law  ex- 
empt, shall  pay  a  poll  tax,  for  the  use  of  the  territory  and 
county,  of  four  dollars :  Provided,  The  same  be  paid  between 
the  first  Monday  of  May  and  the  first  Monday  in  August; 
but  if  the  said  poll  trfx  is  not  paid  prior  to  the  first  Monday  in 
August,  it  shall  be  five  dollars ;  and  seventy-five  cents  of  the 
extra  dollar  shall  be  paid  to  the  county  treasurer  for  the  school 
fund,  and  twenty-five  cents  be  retained  by  the  tax  collectors  as 
fees,  in  addition  to  ten  per  cent,  on  the  first  four  dollars,  which 
it  shall  be  lawful  for  him  to  retain  as  compensation  for  the 
collection  of  said  poll  tax. 

Skc.  53.  The  territorial  auditor  shall,  before  the  first  Mon- 
day in  April  of  each  year,  cause  proper  blank  receipts  for  poll 
taxes  to  DC  printed,  of  a  uniform  appearance,  changing  the 
style  thereof  each  vear ;  and  said  auditor,  after  signing  and 
numbering  them,  shall  cause  a  number  thereof,  equal  to  the 
probable  number  of  inhabitants  in  each  county,  liable  to  pay 
poll  tax,  to  be  immediately  forwarded  to  the  county  treasurer  of 
each  county,  who  shall  sign  them,  or  so  many  of  them  as  may 
be  required,  and  make  an  entry  thereof  in  a  book  to  be  kept 
for  that  purpose,  and  thereupon  deliver  them  to  the  county 
auditor,  who  shall  likewise  sign  them,  and  make  an  entry  of 
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the  number  he  receives,  in  a  book  to  be  kept  by  him  for  that 
purpose.  , 

Sec.  54.  The  county  auditor  shall  from  time  to  time  issue 
to  the  tax  collector  so  many  of  the  receipts  for  poll  tax  as  he 
may  need,  taking  his  receipt  therefor. 

Sec.  65.  No  receipts  for  poll  tax^  other  than  those  men- 
tioned in  the  fifty-third  section  of  this  act,  shall  be  used,  or 
given,  for  tKe  payment  of  any  such  tax ;  and  any  tax  collector 
who  shall  receive  any  poll  tax.  without  delivering  the  proper 
receipt,  required  by  law,  shall  be  guilty  of  a  misdemeanor 
for  each  poll  tax  so  received,  and,  on  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the  counts  jail,  not  less  than 
three  months,  nor  more  than  one  year,  or  by  a  fine  of  not  less 
than  one  hundred,  nor  more  than  one  thousand  dollars,  for 
each  offence,  or  by  both  such  fine  and  imprisonment. 

Sec  56.  Upon  receiving  such  receipts  from  the  county 
auditor,  the  tax  collector  shall  ^ve  a  receipt  to  said  auditor 
for  the  same ;  and  the  said  auditor  shall  immediately  charge 
the  same  to  the  tax  collector  so  receiving  them.  All  receipts 
delivered  to  the  tax  collector  before  the  first  Monday  in  May, 
shall  be  filled  out  with  the  sum  of  four  dollars,  and  four  dol- 
lars shall  be  charged  to  him  for  each  one  so  delivered ;  and  all 
such  receipts  delivered  to  the  tax  collector  after  the  first  Mon- 
day in  August,  in  each  year,  shall  be  filled  out  with  the  sum 
of  five  dollars,  and  five  dollars  shall  be  charged  to  him  for 
each  one  so  delivered. 

Sec.  57.  The  board  of  commissioners  of  each  county  shall 
exact  (if  they  deem  it  advisable)  an  additional  bond  from  the 
tax  collector,  with  additional  sureties,  in  such  penal  sums  as 
the  said  board  shall  believe  to  be  necessary  to  insure  the 
prompt  and  faithful  payment  to  the  county  treasurer,  of  all 
moneys  received  by  such  tax  collector  for  poll  tax. 

8sc.  58.  No  person  shall  be  deemed  Or  held  to  have  paid 
his  poll  tax,  unless  he  is  able  to  exhibit  a  receipt  therefor, 
issued  from  the  ofiSice  of  the  territorial  auditor,'  or  otherwise 
prove  the  payment  of  the  same. 

Sec.  59«  Any  person,  or  persons,  who  shall  pass,  sell,  or 
transfer,  or  who  shall  forge,  or  fraudulently  issue  any  receipt, 
or  receipts,  for  poll  tax,  contrary  to  the  spirit  or  intention  of 
this  act,  shall  be  guitty  of  felony,  and,  on  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  territorial  prison,  for 
not  less  than  one  year,  nor  more  than  two  years. 

Sec.  60.  To  enforce  the  collection  of  poll  taxes,  as  pro- 
vided in  this  act,  the  tax  collector  may  seize  so  much  of  any 
and  every  species  of  personal  property  whatever,  claimed  by 
any  person  liable  to,  and  refusing  or  neglecting  to  pay  his  poll 
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tax,  or  propeitjir  in  the  possessiou  of,  or  due  from  any  other 
person,  ana  belonging  to  such  person  so  refusing  to  pay  such 
poll  tax,  as  will  be  sufficient  to  pay  such  poll  tax  and  costs  of 
seizure,  which  costs  shall  liot  exceed  three  dollars ;  and  shall, 
and  may  sell  the  same  at  any  time  or  place,  upon  giving  a  ver- 
bal notice  of  one  hour  previous  to  such  sale ;  ancf  anv  person 
indebted  to  another,  liaole  to  pay  poll  tax,  but  who  nas  neg- 
lected or  refused  to  pay  the  same,  shall  be  liable  to  pay  said 
tax  for  such  other  person,  after  service  upon  him  by  the  tax 
collector  of  a  notice  in  writing,  stating  the  name  or  names  of 
the  person  or  persons  so  liable,  and  owin^  poll  tax,  and  such 
debtor  may  deduct  the  amount  thereoi^  with  the  costs  of  serv- 
ing said  notice,  which  shall  be  one  dollar  (and  for  which  he 
shall  be  equallv  responsible),  from  such  indebtedness. 

Sec.  61.  The  tax  collector,  after  having  deducted  the  poll 
tax  for  which  such  property  was  sold,  and  the  necessary  fees 
and  costs  of  sale,  shall  return  the  surplus  of  the  proceeds  to 
the  owner  of  the  propertv ;  a  delivery  of  the  possession  of  the 
property  by  the  tax  collector  to  any  purchaser,  at  any  such 
sale,  shall  be  a  sufficient  title  in  the  purchaser,  without  execu- 
tion of  a  certificate  of  purchase  thereof,  by  the  tax  collector. 

Sec.62.  If  any  person  shall  give  to  the  tax  collector,  or  his 
deputy,  a  false  name,  or  shall  refuse  to  give  his  name,  he  shall 
be  guilty  of  misdemeanor,  and  shall  be  arrested  upon  com- 
plaint of  the  tax  collector,  or  his  deputv,  and  upon  conviction 
Defore  a  justice  of  the  peace,  he  shall  be  punished  by  a  fine 
ot  not  less  than  ten  dollars,  nor  more  than  one  hundred  dol- 
lars, or  by  imprisonment  for  a  term  not  less  than  two  days, 
nor  more  than  three  months,  or  by  both  fine  and  imprisonment 

Sec  63.  Active  members  of  fire  companies  shall  bo,  and 
are  herebv  declared  exempt  from  paying  poll  tax. 

Sec.  64.  All  money  collected  as  poll  tax,  under  the  pro- 
visions of  this  act,  after  the  expenses  of  collection  are  paid, 
shall  be  paid  into  the  county  treasury ;  one  half  thereof  to  be 
appropriated  to  territorial  purposes  and  the  remaining  one 
half  to  countv  purposes. 

Sec.  65.  On  the  first  Monday  of  each  month,  the  tax  col- 
lector shall  make  oath,  before  the  county  auditor,  of  the  total 
number  of  poll  taxes  collected  by  him  during  the  last  pre- 
ceding month,  and  shall  at  the  same  time,  file  the  coun^ 
treasurer's  receipt  for  the  total  amount  of  poll  taxes  collecteo, 
less  ten  per  cent,  allowed  by  this  act  for  fees;  and  on  the  first 
Monday  in  August,  he  shall  return  all  the  four  dollar  poll  tax 
receipts  bv  him  received  and  not  used,  and  shall  pay  to  the 
treasurer  the  total  amount  collected  and  not  paid  in  thereto- 
fore, subject  to  the  deduction  aforesaid;  and  he  shall,  at  the 
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satne  time,  receive  from  the  territorial  auditor,  through  the 
treasurer  and  county  auditor,  a  sufficient  number  of  five  dollar 
receipts  to  enable  him  to  collect  taxes  from  all  the  polls  in  his 
county,  who  have  not  then  paid;  and  on  the  Saturday  next 
preceding  the  third  Monday  in  December  in  each  year,  the  tax 
collector  and  the  treasurer  shall  attend  at  the  office  of  the 
count}'  auditor,  and  the  county  auditor  shall  then  and  there 
finally  settle  with  the  tax  collector  for  all  poll  tax  receipts 
signed  by  the  treasurer  and  delivered  to  him ;  and  the  tax  col- 
lector shall  then  pay  over  the  amount  of  all  poll  tax  receipts 
received  by  him,  not  then  or  theretofore  returned ;  and  all  the 
poll  tax  receipts  returned  by  the  tax  collector  shall  be  forth- 
with transmitted  by  the  county  auditor,  with  his  usual  state- 
ment, to  the  territorial  auditor ;  and  no  poll  tax  receipts  shall 
be  valid,  for  any  year,  unless  issued  after  the  first  Monday  of 
May  in  such  year. 

Sec.  66.  At  the  settlement  with  the  tax  collector,  required 
on  the  third  Monday  in  December,  it  shall  be  the  duty  of  the 
county  auditor,  and  he  is  hereby  required,  to  forthwith  trans- 
mit to  the  territorial  auditor  a  certified  statement  of  the  amount 
of  poll  taxes  paid  over  to  the  county  treasurer  of  his  county  up 
to  that  time,  and  shall  deliver  a  duplicate  of  such  statement  to 
the  county  treasurer ;  and  on  the  final  settlement  on  the  Satur- 
day next  preceeding  the  third  Monday  of  December,  in  each 
year,  the  county  auditor  shall  immediately  upon  the  conclusion 
thereof,  transmit  a  certified  statement  to  the  territorial  auditor, 
stating  therein  the  number  of  all  receipts  for  poll  tax  delivered 
by  the  county  treasurer  to  him,  the  number  of  such  receipts 
issued  by  him  to  the  tax  collector,  the  number  of  such  receipts 
returned  by  the  tax  collector,  and  the  number  of  such  receipts 
then  transmitted  to  the  territorial  auditor. 

Sec.  67.  There  shall  be  levied  and  collected  by  the  tax 
collector  a  license  tax,  as  follows:  First.  From  each  propri- 
etor or  keeper  of  a  billiard  table,  not  kept  for  the  exclusive 
use  of  the  owner  or  his  family,  for  each  table  twenty  dollars 
per  Quarter;  for  a  nine  or  ten  pin  or  bowlinff  alley,  twenty- 
five  dollars  per  quarter.  License  to  be  granted  for  a  term  not 
less  than  three  months.  Second.  Frona  the  manager  or  lessee 
of  every  theatre,  five  dollars  per  day,  if  granted  for  a  less  term 
than  one  month  ;  if  granted  for  one  month,  one  hundred  dol- 
lars shall  be  paid ;  if  granted  for  three  months,  two  hundred 
dollars ;  if  granted  for  one  year,  six  hundred  dollars ;  and  for 
each  exhibition  of  serenaders,  or  opera,  or  concert  singers,  the 
same  payment  for  license  as  is  required  for  theatrical  per- 
formances. Third.  For  each  day  a  caravan,  menagerie,  or 
circus  perfbrmance  is  exhibited,  thirty  dollars  for  each  day  of 
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exhibition  ;  of  any  A^res,  wire  or  rope  dancing  or  sleight-of> 
hand  performances  mr  reward,  the  sum  of  twenty  dollars. 
Fonrth.  From  each  and  every  insurance  company  transacting 
an  insurance  business  in  this  territory,  twenly-iive  dollars  per 
year.  Fifth.  From  each  pawnbroker,  fifty  dollars  per  quarter 
^ear.  Sixth.  From  each  keeper  of  an  intelligence  office, 
fifteen  dollars  per  quarter  year.  Seventh.  That  all  territorial, 
county  and  township  officers  shall  pay  a  tax  of  one  per  cent 
upon  their  salaried  and  official  incomes.  Eighth.  Tnat  each 
professional  man,  before  practicing  as  such,  including  physi- 
cians, surgeons,  dentists,  and  attorneys  at  law,  shall  pay  a  tax 
in  their  several  professions  by  paying  into  the  county  treasury 
the  sum  of  twenty  dollars,  each,  per  annum. 

Sec  68.  Licenses  shall  be  obtained  by  the  person  or  per- 
sons, private  association,  or  corporation,  doing  business  in  this 
territory,  engaged  in  one  or  more  of  the  following  occupations, 
to  wit :  In  buying  or  selling  foreign  or  inland  bills  of  ex- 
change, or  in  loaning  moneys  at  interest,  or  in  buying  or 
selling  notes,  bonds,   or  other  evidences  of  indebtedness  of 

Srivate  persons,  or  territorial,  countv,  or  city  stocks,  or  in- 
ebtedness,  or  stocks  of  incorporated  companies  or  unincor- 
porated companies,  or  person  or  persons ;  or  in  buying  or 
selling  gold  dust,  or  silver,  bullion,  ^old  or  silver  coin; 
keepers  of  savings  banks;  or  engaged  as  common  carriers 
in  transmitting  or  carrying  gold  dust,  gold  or  silver  coin,  or 
bullion,  from  any  place  in  mis  territory- to  any  place  without 
this  .territory,  or  from  one  place  to  another  place  within  the 
territory,  for  profit ;  or  engaged  in  receiving  general  or  special 
deposits  of  gold  dust,  gold  or  silver  coin,  or  bullion,  for  profit: 
Provided^  That  checks  used  in  the  transaction  of  business  be- 
tween parties  within  this  territory  shall  not  be  included  as 
being  liable  to  the  provisions  of  this  act. 

Sec*  69.  Brokers,  or  such  persons,  associations,  or  corpo- 
rations as  are  ensa^ed  in  one  or  n^ore  of  the  following  occu- 
pations, to  wit :  In  loaning  money  at  interest,  or  in  buying  or 
selling  notes,  bonds,  or  other  evidences  of  indebtedness  of 
private  persons,  or  in  buying  or  selling  United  States  govern- 
ment, territorial,  county,  or  city  stocks,  or  other  evidences  of 
United  States  government,  territory,  county,  or  city  indebt- 
edness, or  stocks,  or  notes,  bonds,  or  other  evidences  of  in- 
debtedness of  incorporated  companies,  or  in  buying  or  selling 
gold  dust,  gold  or  silver  bullion,  or  gold  or  silver  coin,  or  in 
receiving  special  or  general  deposits  of  gold  dust,  gold  or 
silver  bullion,  or  gold  or  silver  coin  for  profit,  or  in  carrying 
or  transmitting,  as  common  carriers,  gold  dnst,  or  gold  or 
silver  bullion,  or  gold  or  silver  coin  from  any  place  within  this 
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territory  to  any  place  without  this  territory,  or  from  anjr  oae 
place  to  another  within  this  territory,  for  {)rofit,  or  in  keeping  or 
conducting  savings  banks,  shall  be  divided  into  five  classes, 
as  follows :  Those  doing  business  in  the  aggregate  to  the 
amount  of  two  hundred  and  fity  thousand  dollars  per  quarter, . 
and  over,  shall  constitute  the  first  class;  those  doins  business 
to  the  amount  of  two  hundred  thousand  dollars,  and  less  than 
two  hundred  and  fifty  thousand  dollars  per  quarter,  shall  con- 
stitute the  second  class ;  those  doing  business  to  the  amount 
of  one  hundred  thousand  dollars,  and  less  than  two  hundred 
thousand  dollars  per  quarter,  shall  constitute  the  third  class ; 
those  doing  business  to  the  amount  of  fifty  thousand  dollars, 
and  less  than  one  hundred  thousand  dollars  per  quarter,  shall 
constitute  the  fourth  class;  those  doing  business  in  any 
amount  under  fifty  thousand  dollars  per  quarter,  shall  consti- 
tute the  fifth  class.  The  licenses  shall  be  obtained  fi*om  the 
tax  collector,  and  shall  be  ^iven,  for  the  first  class,  upon  the 
payment  of  one  hundred  dollars  per  quarter ;  for  the  second 
class,  eighty  dollars  per  quarter ;  for  the  third  class,  fifty  dol- 
lars per  quarter;  for  the  fourth  class,  forty  dollars  per  quarter; 
for  the  fifth  class,  thirty  dollars  ^er  quarter ;  said  amounts  to 
be  paid  to  the  collector  of  taxes  in  each  county  in  which  the 
partv  applying  therefor  desires  to  or  does  transact  any  or  all 
of  the  occupations  specified  in  section  sixly-eieht ;  and  a  sep- 
arate license  shall  be  obtained  for  each  branch  establishment 
or  separate  house  of  such  business  located  in  the  same 
county. 

Sec.  70.  Bankers,  or  such  persons,  associations,  or  corpo- 
rations as  are  enraged  in  buying  or  selling  foreign  or  do- 
mestic bills  of  excnange  or  drafts  shall  be  divided  into  five 
classes,  as  follows :  Those  doin^  business  in  the  aggregate  to 
the  amount  of  five  hundred  Siousaod  dollars  or  over,  per 
month,  shall  constitute  the  first  class ;  those  doing  business  to 
the  amount  of  three  hundred  thousand  dollars,  and  less  than 
five  hundred  thousand  dollars  per  month,  shall  constitute  the 
second  class ;  those  doing  business  to  the  amount  of  two 
hundred  thousand  dollars,  and  less  than  three  hundred  thou- 
sand dollars  per  month,  shall  constitute  the  third  class ;  those 
doing  business  to  the  amount  of  one  hundred  thousand  dol- 
lars, and  less  than  two  hundred  thousand  dollars  per  month, 
shall  constitute  the  fourth  class ;  those  doing  business  in  any 
amount  less  than  one  hundred  thousand  dollars  per  month, 
shall  constitute  the  fifth  class.  The  license  for  the  first  class 
shall  be  given  upon  the  payment  of  one  hundred  dollars  per 
month ;  for  the  second  class  upon  the  payment  of  sixty  dol- 
lars per  month ;  for  the  third  class  upon  the  payment  of  fifty 
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dollars  per  month ;  for  the  fourth  class  upon  the  payment  of 
forty  dollars  per  month ;  for  the  fifth  class  upon  the  payment 
of  thirty  dollars  per  month. 

Sec.  t1.  Each  tax  collector  shall  make  dilliffeut  inquiry 
and  examination  as  to  all  persons  in  his  county  nahle  to  pay 
licenses  as  nrovided  in  this  and  the  foregoing  sections,  and  the 
collector  is  nereby  empowered,  and  it  shall  be  his  duty  to  re- 
quire each  person  to  state,  under  oath  or  affirmation,  the 
amount  of  business  which  he,  or  the  firm  of  which  he  is  a 
member,  or  for  which  he  is  agent  or  attorney,  or  the  associa- 
tion or  corporation  of  which  he  is  president,  secretary,  or  man- 
aging agent,  have  done  in  the  last  preceding  three  months, 
and  also  to  make  a  statement  under  oath,  if  re<|uired,  in  order 
to  carry  out  the  provisions  in  sections  sixty-eight,  sixty-nine 
and  seventy  of  this  act,   and  thereupon,  such  person,   agent, 

J)re8ident,  secretary  or  other  officer,  shall  procure  a  license 
rom  said  tax  collector,  for  three  months,  of  the  class  of  which 


such  party  is  liable  to  pay ;  and  in  all  cases  where  an  under 

ftde  by  the  party  applying,  the  party 

making  such  under  estimate  shall  be  required  to  pay  a  double 


estimate  has  been  made  by  the 


license  for  the  next  quarter.  License  shall  be  procured  imme- 
diately before  the  commencement  of  any  business,  or  occupa- 
tion liable  to  license  tax,  under  this  and  foregoing  sections. 
Such  license  shall  authorize  the  party  obtaining  the  same  in 
his  town,  city,  or  particular  locality  in  the  county,  to  transact 
business  as  provided  in  such  license  :  Provided^  noweveTy  That 
nothing  in  this  act,  nor  in  any  license  issued  under  it,  shall 
be  construed  to  authorize  any  person  to  carry  on  any  business 
within  the  limits  of  any  incorporated  city  or  town  authorized 
by  its  charter  to  impose  or  levy  city  or  town  license  taxes, 
unless  such  person  shall,  in  addition  to  the  license,  if  anjr  re- 
quired by  this  act,  also  procure  the  license  or  licenses  required 
by  the  ordinances  or  orders  of  such  city  or  town  ;  and  Pro- 
vided  further^  That  any  person  or  persons  who  shall  commence 
or  continue  to  carry  on  or  transact  any  business,  trade,  pro- 
fession or  calling,  for  the  transaction  or  carrying  on  of  which 
a  license  is  required  by  this  act,  without  procuring  the  proper 
license,  as  herein  required,  such  person  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof,  shall  be  fined  in 
any  sum  not  less  than  ten,  nor  more  than  one  hundred  dollars ; 
and.  Provided  further,  That  if  any  person  or  persons  required 
by  the  provisions  of  this  act  to  take  out  a  license,  shall  fail, 
neglect  or  refuse  to  take  out  such  license  in  the  manner  pro- 
vided in  this  act,  or  shall  carry  on  or  attempt  to  carry  on 
business  without  such  license,  the  collector  may  direct  suit,  in 
the  name  of  the  people  of  the  United  States  in  the  territory 
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of  Idaho,  as  plaintiffs,  to  be  brought  against  him  or  them  for 
the  recovery  of  the  license  money,  and  m  such  case,  either  the 
collector  or  attorney  may  make  the  necessary  affidavit,  and  a 
wi-it  of  attachment  may  issue  without  any  bonds  being  given 
on  behalf  of  the  plaintiff,  and  in  case  of  a  recovery  by 
the  plaintiffi,  twenty  dollars  liquidated  damages  shall  be  in- 
cluded in  the  judgment  and  costs,  and  be  collected  from  the 
defendant,  and  five  dollars  thereof  shall  be  paid  to  the  collector, 
and  fifteen  dollars  to  the  attorney  prosecuting  the  suit.  Upon 
the  trial  of  any  criminal  action  provided  for  by  this  section, 
the"  defendant  shall  be  deemed  not  to  have  procured  the  proper 
license  unless  he  either  produces  it  or  proves  that  he  did  pro- 
cure it;  but  he  may  plead,  iji  bar  of  the  criminal  action,  a  re- 
covery against  him,  and  the  payment  by  him,  in  a  civil  action, 
of  the  proper  license  money,  damages  and  costs. 

Sec.  72.  Every  person  who  has  a  fixed  place  of  business 
who  may  deal  in  goods,  wares,  or  merchandise,  wines  or  dis- 
tilled liquors,  except  the  agricultural  productions  of  this  ter- 
ritoiy,  (when  sold  by  the  producers  thereof,)  and  except  such 
as  are  sold  by  auctioneers  under  license,  according  to  law, 
shall  pay  quarterly  an  amount  of  money  for  license  as  required 
by  the  class  in  which  such  person  is  placed  by  the  tax  collector 
of  the  county,  under  the  provisions  of  the  succeeding  section  : 
Providedj  always^  That  nothing  herein  shall  be  construed  to 
extend  to  physicians,  apothecaries,  or  chemists,  as  to  any 
wines  or  spirituous  liquors  which  they  may  use  in  the  prepara- 
tion or  compounding  of  medicines. 

Sec.  78.  Every  person  who  shall  sell  or  vend  any  goods, 
wares  or  merchandise,  or  wines  or  distilled  liquors,  drugs  or 
medicines,  jewelry  or  wares  of  precious  metals,  and  persons 
who  keep  horses  and  carriages  for  rent  or  hire,  except  mules, 
horses  or  animals  used  in  the  transportation  of  goods,  shall 
obtain  from  the  tax  collector  of  the  county  in  which  such 
business  may  be  transacted,  for  each  of  the  branches  of  busi- 
ness in  this  and.  the  preceding  section  enumerated,  a  license 
for  the  transaction  of  that  busmess,  at  the  following  rates,  to- 
wit:  All  persons  dealing  as  aforesaid  shall  be  classed 
according  to  the  amount  of  the  average  monthly  sales,  or  rates 
efiected  m  the  following  manner,  that  is  to  say :  Those  who 
are  estimated  to  make  average  monthly  sales  to  the  amount  of 
one  hundred  thousand  dollars  or  more,  shall  constitute  the 
first  class  ;  of  seventy-five  thousand  dollars,  and  less  than  one 
hundred  thousand  dollars,  shall  constitute  the  second  class ; 
of  fifty  thousand  dollars,  and  less  than  seventy-five  thousand 
dollars,  shall  constitute  the  third  class ;  of  forty  thousand  dol- 
lars, and  less  than  fifty  thousand  dollars,  shall  constitute  the 
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fourth  class ;  of  thirty  thousand  doUaars,  aud  less  than  forty 
thousand  dollars,  shall  constitute  the  fifth  class ;  of  twenty 
thousand  dollars,  and  less  than  thirty  thousand  dollars,  shall 
constitute  the  sixth  class ;  of  ten  thousand  dollars,  and  less 
than  twenty  thousand  dollars,  shall  constitute  the  seventh 
class ;  of  five  thousand  dollars,  and  less  than  ten  thousand 
dollars,  shall  constitute  the  eighth  class ;  of  two  thousand 
dollars,  and  less  than  five  thousand  dollars,  shall  constitute  the 
ninth  class ;  of  all  amounts  under  two  thousand  dollars,  the 
tenth  class.  The  license  for  the  first  class  shall  be  ^ven  upon 
the  payment  of  one  hundred  dollars  per  month;  for  the 
second  class,  seventy-five  dollars  per  month ;  for  the  third 
class,  fifty  dollars  per  month ;  for  the  fourth  class,  forty  dollars 
per  month ;  for  the  fifth  class,  tHirty  dollars  per  month ;  for 
the  sixth  class,  twenty  dollars  per  month ;  tor  the  seventh 
class,  fifteen  dollars  per  month ;  for  the  eighth  class,  ten  dollars 
per  month ;  for  the  ninth  class,  seven  dollars  and  fifLy  cents 
per  month ;  for  the  tenth  class,  five  dollars  per  month :  Prth 
videdy  That  the  sale  of  liquors  and  wines  by  persons  licensed 
under  this  section  shall  not  be  in  less  quantities  than  one 
quart,  and  no  license  shall  be  issued  for  a  less  time  than  three 
months.  The  monevs  collected  for  licenses  provided  to  be 
granted  by  this  and  the  preceding  sections  of  this  act^  shall  be 
paid  into  the  county  treasury  for  territorial  and  county 
purposes. 

Sbc.  74.  All  tavern  and  inn  keepers,  and  persons  who  may 
dispose  of  any  spirituous,^malt  or  fermented  liquors,  or  wines 
in  less  quantities  than  one  quart,  shall,  before  the  transaction 
of  anv  such  business,  obtain  a  license  from  the  tax  collector, 
for  which  they  shall  pay  the  sum  of  fifty  dollars  per  quarter : 
Provided,  however^  That  all  persons  engaged  in  retailing  liquors 
in  connection  with  entertainments  for  travellers,  at  any  point 
distant  three  miles  or  more  outside  the  limits  of  any  city  or 
town,  within  this  territory,  shall  pay  a  quarterly  license  of 
fifteen  dollars,  and  one  dollar  to  the  tax  collector  for  his  fees ; 
one-half  of  said  fees  shall  be  paid  to  the  county  auditor,  as 
made  and  provided  for  in  this  act.  The.  moneys  collected  for 
licenses,  under  the  provisions  of  this  section,  shall  be  paid  into 
the  county  treasury  for  territorial  and  county  purposes. 

Sbc.  75.  Every  travelling  merchant,  hawker,  or  peddlar, 
who  shall  carry  a  pack  and  vend  wares,  eoods  or  merchandise 
of  any  kind,  and  every  auctioneer,  shaU  pay  for  each  license 
ten  dollars  per  month ;  and  every  such  travelling  merchant^ 
hawker  or  pedlar  who  shall  use  a  wagon,  or  one  or  more 
animals  for  the  purpose  of  vending  any  wares  or  merchandise 
of  any  kind,  or  wines,  fermented  liquors,  or  spirituos  liquors, 
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shall  pay  for  each  licenBe  tweoty  dollars  per  month :  Provided^ 
That  nothing  in  this  section  shall  be  so  construed  as  to  apply 
to  the  agricultural  productions,  or  to  any  vegetables  or  green 
fruit  grown  in  any  place  in  this  territory.  The  county  auditor 
shall  issue  to  the  tax  collector  the  licenses  contemplated  in 
this  section^  which  licenses  so  issued  shall  authorize  the  holders 
of  the  same  to  vend  goods,  wares,  and  merchandise,  as  set 
forth  in  such  license,  in  the  county  where  such  licenses  are  ob- 
tained ;  and  it  is  hereby  made  the  duty  of  every  justice  of  the 
peace,  constable,  sheriff,  tax  collector,  and  peace  officer  to  de- 
mand the  license  of  anv  such  pedler  or  hawker ;  and  if  such 
person  be  found  not  to  have  a  license,  as  directed  by  law,  the 
person  so  offering  any  goods  or  wares  for  sale,  shall  be  guilty 
of  misdemeanor,  and  on  conviction,  shall  be  fined  in  any  sum 
not  less  than  fifty,  nor  more  than  one  hundred  dollars.  The 
money  collected  under  the  provisions  of  this  section  shall 
be  paid  into  the  county  treasury  for  territorial  and  county 
purposes. 

Sbo.  76.  The  licenses  provided  to  be  granted  by  the  pro- 
visions of  the  next  preceding  section,  shall  be  granted  for  three, 
six,  or  twelve  months,  at  the  option  of  the  party  applying  for 
such  licenses. 

Sec.  77.  The  countv  auditor  shall  cause  to  be  printed  a 
sufficient  number  of  blank  licenses,  of  all  classes  mentioned 
in  this  act,  where  the  entire  amount  is  paid  in  for  territorial 
and  county  purposes,  for  three,  six,  or  twelve  months ;  each 
license  shall  also  contain  a  blank  receipt,  to  be  signed  by  the 
county  tax  collector  on  delivery  of  said  license  to  the  pur- 
chaser thereof.  He  shall  hand  over  to  the  treasurer  of  the 
county  a  sufficient  number  of  blanks  for  thajise  of  the  coimty, 
which  shall  be  charged  to  the  said  treasurer  on  the  auditor's 
books.  The  treasurer  shall  countersign  the  same,  and  deliver 
them  to  the  county  auditor,  taking  his  receipt  therefor. 

Sec.  78.  The  county  auditor  shall  from  time  to  time  deliver 
to  the  tax  collector  as  many  of  such  licenses  as  may  be  re- 
quired, and  shall  sign  the  same,  and  charge  them  to  the  tax 
collector,  specifying  the  class  of  license  in  the  charge. 

8kc.  79.  On  the  first  Monday  in  each  month  the  tax  col- 
lector shall  return  to  the  county  auditor  all  licenses  not  issued ; 
and  the  county  auditor  shall  credit  him  with  the  amount  so. 
returned,  so  that  the  account  shall  show  the  amount  of  money 
received  for  licenses  issued,  and  open  a  new  account  with  the 
tax  collector  for  the  next  month. 

Sbo.  80.  The  county  auditor  and  treasurer  of  each  county 
in  the  territory  shall,  on  the  first  Monday  in  March,  June, 
September  and  December,  make  a  joint  statement  to  the  board 
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of  commissioners,  showing  the  whole  amount  of  collections 
(statinff  particularljr  the  source  of  each  portion  of  the  revenue) 
from  all  sources  paid  into  the  county  treasury,  the  funds  among 
which  the  same  was  distributed,  and  the  amount  to  each ;  the 
total  amount  of  warrants  drawn  and  paid,  and  on  what  fund ; 
the  total  amount  of  warrants  drawn  and  unpaid ;  the  a<Jcount8 
or  claims  audited  or  allowed  and  unpaid,  and  the  fund  out  of 
which  they  are  to  be  paid ;  and  generally  make  a  full  and 
specific  showing  of  the  financial  condition  of  the  county. 

Sec.  81.  K  either  the  treasurer,  county  auditor,  tax  col- 
lector, or  any  other  person,  shall  issue,  have  in  his  possession 
with  intent  to  circulate,  or  put  in  circulation,  any  other  license 
than  those  properly  issued  to  the  tax  collector,  under  the  pro- 
visions of  this  act,  the  person  so  oflfending  shall  be  guilty  ot 
felony,  and,  on  conviction,  be  sentenced  to  imprisonment  in 
the  territorial  prison  for  a  term  of  not  less  than  one  year,  nor 
more  than  four  years ;  and  any  tax  collector  who  shall  receive 
the  money  for  a  license,  without  delivering  to  the  person  pay- 
ing for  the  same  the  license  paid  for,  or  who  shall  insert  the 
name  of  more  than  one  person  or  firm  therein,  shall  be  guilty 
of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  hundred  dollars  nor  more 
than  one  thousand  dollars,  and  by  imprisonment  in  the  county 
jail  not  less  than  three  months,  nor  more  than  one  year. 

Sec.  82.  Each  county  treasurer  shall  keep  all  the  money 
received  by  virtue  of  his  oflice  in  his  own  possession,  or  on 
special  deposit,  and  no  person  except  the  treasurer,  or  one  of 
his  deputies,  shall  receive  or  pay  out  any  money  in  his  office ; 
and  when  any  money  shall  be  paid  to  the  county  treasurer,  he 
shall- give  to  the  person  paying  the  same  a  receipt  therefor, 
which  receipt  such  person  shall  forthwith  deposit  with  the 
county  auditor,  who  snail  charge  the  treasurer  tnerewith,  and 
give  the  person  paying  the  same  an  acquittance. 

Sec.  88.  The  treasurers  of  the  respective  counties  shall  at 
all  times  hold  themselves  in  readiness  to  settle  and  pay  all 
moneys  in  their  hands  whenever  required  to  do  so  by  an  order 
signed  by  the  auditor  and  treasurer  of  the  territory ;  and  the 
treasurer  and  auditor  are  hereby  authorized  to  draw  such 
orders  whenever  they  deem  it  proper.  The  treasurers  shall, 
on  the  second  Mondays  of  March,  June,  September,  and  De- 
cember, in  each  vear,  proceed  to  the  territorial  capital,  and 
shall  settle  in  full  with  the  auditor  and  pay  over  in  cash  to  the 
treasurer  of  the  territory,  all  funds  which  shall  have  come  into 
their  hands  as  county  treasurers,  for  the  use  and  benefit  of  the. 
territory,  taking  therefor  a  receipt  from  the  treasurer  of  the 
territory,  which  receipt  he  shall  forthwith  file  with  the  auditor 
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and  any  county  treasurer  who  shall  fall,  neglect^  or  refuse,  on 
the  days  above  specified,  or  within  fifteen  days  thereafter,  tq 
then  and  there  settle  and  make  payment  as  required  by  this 
act,  shall  forfeit  all  fees  and  percentage,  which  would  have 
otherwise  been  due  him  on  said  settlement ;  and  the  auditor 
is  hereby  authorized  and  required  to  withhold  all  such  fees 
and  percentage,  and  require  the  same  to  be  paid  into  the 
treasury  for  the  use  and  benefit  of  the  territory.  Before 
making  any  settlement,  each  county  treasurer  shall  produce 
to  the  auditor  of  the  territory  a  report  from  the  county  auditor, 
together  with  a  duplicate  thereof,  stating  specifically  the 
amount  due  the  territorj^  from  each  particular  source  of  rev- 
enue, the  original  of  which  shall  be  filed  with  the  auditor  of 
the  territory,  who  shall  enter  upon  the  same,  and  also  upon 
the  duplicate,  the  cash  paid  to  the  treasurer  of  the  territory, 
and  also  the  commissions  allowed  to  the  county  treasurer  for 
his  payments.  The  county  treasurer  shall  file  the  duplicate 
report  with  the  auditor  of  his  county,  whereupon  the  auditor 
shall  balance  the  treasurer's  account;  and  it  shall  be  the  dutv 
of  the  auditor,  to  furnish  the  treasurer  with  the  report  which 
such  treasurer  is  required  to  produce  in  making  his  settlement 
with  the  territory. 

Sec,  84.  Ana  each  county  treasurer  shall,  at  the  same  time 
of  making  his  settlement,  produce  to  the  auditor  of  the  ter- 
ritory, the  certified  statement  of  the  county  auditor,  of  the 
amount  allowed  and  paid  to  the  assessor,  tax  collector,  and 
auditor,  as  prescribed  in  this  act ;  and  no  county  treasurer 
shall  be  allowed  to  make  any  settlement  with  the  auditor  of 
the  territory,  or  in  any  manner  to  release  himself  and  bonds- 
men from  liability  for  the  full  amount  by  him  received,  unless 
he  produces  to  the  auditor,  the  statements  required  by  this 
section. 

Sec  85.  Whenever  any  allowance  is  made  to  any  assessor, 
tax  collector,  or  auditor,  as  in  this  act  provided,  the  clerk  of 
the  board  of  commissioners  shall  certify  the  account  so  allowed 
to  the  auditor,  who  shall  draw  his  warrant  on  the  county  treas- 
urer for  that  part  of  the  same  which  the  county  is  required  tp 
S>ay,  which  shall  be  in  proportion  to  the  amount  of  taxes  levied 
or  territorial  and  county  purposes  respectively;  and  the 
auditor  shall  make  a  certified  copy  of  the  account,  and  in- 
dorse thereon  the  amount  due  from  the  territory,  and  indorse 
on  the  account  remaining  in  his  office  the  same,  and  shall  fur- 
nish such  copy,  with  the  indorsement  thereon,  to  the  county 
treasurer,  wno  shall  pay  out  of  the  money  belonging  to  the 
territory,  the  amount  mdorsed  on  such  account,  to  ttie  assessor, 
tax  collector,  or  auditor,  and  take  his  receipt  thereon ;  and  the 
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treasurer,  on  making  his  Quarterly  or  semi-annual  settlement, 
shall  present  with  the  auditor's  statement,  such  copy  of  the 
account  allowed  by  the  board  to  the  assessor,  tax  collector,  or 
auditor,  indorsed  and  receipted  as  herein  provided,  and  the 
auditor  shall  allow  him  for  the  amount  so  paid. 

Bec.  86.  If  any  tax  collector,  or  county  treasurer,  shall 
either  directly  or  indirectly  use,  loan,  or  in  any  manner  place 
out  of  his  possession,  otherwise  than  as  on  special  deposit,  any 
funds  belonging  to,  or  collected  by,  or  paid  to  him  for  the  use 
and  benefit  of  either  the  territory  or  of  any  county,  he  shall 
be  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall 
be  lorthwith  removed  from  office,  and  shall  also  be  punished 
by  a  fine  in  any  sum  not  exceeding  five  thousand  dollars,  or 
imprisonment  in  the  territorial  prison  for  any  time  not  ex- 
ceeding one  year,  or  by  both  such  fine  and  imprisonment. 
The  treasurer,  tax  collector,  assessor,  auditor,  clerk  of  the 
board  of  equalization,  and  each  member  of  such  board,  shall 
each  separately  perform  the  duties  required  of  him  in  his  office, 
and  shall  not  perform  the  duties  of  any  two  officers  under  this 
act,  except  as  provided  by  law ;  and  any  officer  who  shall  at  the 
same  time  perform  the  duties  of  any  two  offices  in  any  man- 
ner connected  with  the  public  revenue,  except  in  the  manner 
expressly  provided  by  law,  or  any  collecting  or  disbursinff  offi- 
cer who  shall  refuse,  or  neglect,  the  performance  of  the  duties 
required  by  this  act,  shall  be  guilty  of  a  misdemeanor,  and  on 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
territorial  prison,  not  more  than  one  year,  and  by  a  fine  of  not 
less  than  two  hundred,  nor  more  than  one  thousand  dollars, 
or  by  both  such  fine  and  imprisonment,  and  shall  forthwith  be 
removed  from  office. 

Sec.  87.  The  books,  papers,  and  accounts,  of  each  officer, 
in  regard  to  the  assessment  or  collection  of  taxes,  or  to  the  re- 
ceiving, auditing,  or  disbursing  moneys  collected  for  the  use 
or  benefit  of  the  territory,  or  of  any  county,  shall,  at  all  times 
during  office  hours,  when  not  necessarilv  in  use  by  the  officers, 
be  open  for  any  person  whomsoever  to  inspect,  or  copy,  with- 
out any  fee  or  charffc. 

Sec.  88.  The  collectors  of  taxes  in  the  counties  of  this  ter- 
ritory, shall  be  allowed  for  collecting  all  taxes,  except  poll 
taxes,  the  following  rates  on  all  moneys  collected  and  paid 
over  by  them  in  each  fiscal  year,  commencing  on  the  first 
Monday  in  May ;  ten  per  centum  on  the  first  ten  thousand 
dollars ;  four  per  centum  on  all  over  ten  thousand  dollars,  and 
under  twenty  thousand  dollars ;  three  per  centum  on  all  over 
twenty  thousand,  and  under  fifb^  thousand  dollars ;  Provided^ 
That  the  pay  or  salary  of  any  collector  shall  exceed  the  sum  of 
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twenty-five  hundred  dollars  per  annnm,  the  collector  of  taxes 
shall  also  receive  from  the  parly  one  dollar  for  each  business 
license  sold,  one  half  of  which  shall  be  paid  to  the  county  au- 
ditor. The  assessor  and  his  deputies  shall  keep  a  correct 
account  of  the  number  of  days  they  have  been  employed  in 
the  discharge  of  their  official  duties,  and  shall  verify  the  same 
on  oath  before  the  clerk  of  the  board  of  commissioners,  or 
other  person  qualified  to  administer  oaths,  and  then  shall  pre- 
sent said  account  to  the  board  of  commissioners,  who,  if  satis- 
fied of  the  correctness  of  the  same,  shall  allow  it,  and  order 
payment  to  be  made  at  the  rate  of  eight  dollars  per  day.  Ail 
county  officers  who  are  required,  under  this  act,  to  copy  any 
assessment  roll,  or  delinquent  list,  shall  receive  in  payment  of 
the  same,  an  amount  to  be  allowed  by  the  board  of  commis- 
sioners of  the  respective  counties,  not  to  exceed  twenty-five 
cents  per  folio  of  one  hundred  words.  The  territorial  treasurer 
is  hereby  authorized  to  pay  out  of  the  territorial  treasury  all  ne- 
cessary expenses  incurred  in  the  transmission  of  territorial 
moneys  from  the  respective  county  treasurers  to  the  territorial 
treasurer.  No  county  treasurer  shall  be  entitled  to  any  per- 
centage or  compensation  upon  school  fund  moneys. 

Sec.  89.  The  amount  allowed  and  paid  out  of  the  county 
treasury  to  the  collectors  of  taxes,  assessors,  and  auditors,  for 
services  under  this  act,  shall  be  apportioned  by  the  creditor  in 
proportion  to  the  amount  of  territorial  tax,  and  charged  to  the 
territory  and  county  rateably,  in  said  proportion,  and  a  veri- 
fied statement  of  the  amoant  allowed  by  the  board  of  commis- 
sioners to  said  officers  shall  entitle  the  auditor  to  credit  the 
county  treasurer  with  such  amounts. 

Sec  90.  Whenever  any  assessor,  collector,  auditor,  treas- 
urer, or  other  officer  upon  whom  any  duties  devolve  under 
this  act^  or  under  any  otner  revenue  act  of  this  territory,  shall 
wifully  neglect,  or  refuse  to  perform  any  such  duties,  or  shall 
perform  them  in  a  careless  or  incompetent  manner,  he  shall 
be  deemed  guilty  of  a  misdemeanor  and  shall  be  removed 
from  office  in  the  manner  prescribed  by  law ;  and  when  an 
issue  of  fact  shall  have  been  joined  under  any  presentment 
made,  or  proceeding  commenced,  to  remove  such  officer  from 
his  office,  the  board  of  commissioners  (and  in  case  such  officer 
be  a  commissioner,  the  probate  judge),  shall  have  power  to 
suspend  such  assessor,  collector,  auditor,  treasurer,  district 
attorney,  or  other  officer,  from  his  powers  and  duties  under 
this  act,  and  under  any  other  revenue  act,  and  to  appoint  a 
competent  person  in  his  place,  until  the  proper  tribunal  shall 
have  either  removed  or  acquitted  such  suspended  officer ;  and 
any  act  on  or  about  the  revenue,  or  the  assessment,  or  the  col- 
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lection  of  taxes,  or  sale  of  property  for  the  non-payment  ot 
taxes,  performed  by  any  such  temporary  ofKcer,  shall  be  as 
valid  and  of  the  same  force  and  effect  as  if  performed  by  the 
suspended  officer:  Provided,  however,  That  such  appointee 
shall  first  qualify,  and  give  such  bond,  with  sureties  for  Uie 
faithful  performance  of  the  duties  of  his  office,  as  may  be 
required  of  persons  elected  thereto. 

bEO.  91.  Nothing  contained  in  this  act  shall  be  construed 
so  as  to  prohibit  any  county,  city,  or  town  from  levying  and 
collecting  general  or  special  taxes,  in  accordance  with  the 
provisions  of  its  charter,  or  of  any  special  act. 

Sec.  92.  Each  assessor,  tax  collector,  district  attorney,  and 
county  treasurer  shall,  on  the  Saturday  next  preceding  the 
third  Monday  in  December,  in  each  year,  attend  at  the  office 
of  the  county  auditor,  for  the  purpose  of  making  a  settlement 
with  him  on  account  of  all  transactions  connected  with  the 
revenue  of  the  year  ending  on  that  day ;  and  each  and  every 
officer,  whether  assessor,  tax  collector,  district  attorney,  treas- 
urer, or  auditor,  on  ffoing  out  of  office,  shall  deliver  to  his 
successor  in  office,  all  the  public  money,  books,  accounts, 
papers,  and  documents  appertaining  to  his  office  and  in  his 
possession,  taking  a  receipt  therefor. 

Sec.  98.  That  for  the  purpose  of  collecting  the  revenue  of 
the  territory,  and  preventing  the  evasion  of  the  license  laws 
now  in  force  upon  the  general  statutes  of  this  territory,  all 
billiard  tables,  bar  fixtures,  and  furniture  belonging  to,  or  in 
use  for  the  purpose  of  carrying  on  the  business  of  any  billiard, 
drinking  saloon,  restaurant,  or  eating  honse,  are  held  liable  for 
the  amount  due  for  the  license  tax  assessed*  on  the  same ;  and 
it  is  hereby  expressly  provided  that,  upon  the  failure 
of  the  parties  keeping  any  such  establishment,  or  exei^ 
cising  ownership  therein,  to  pay  the  license  of  the  same,  in 
manner  and  form  as  provided  by  law,  the  tax  collector  of  the 
county,  town  or  district  where  such  establishment  mav  be  lo- 
cated, or  properly  authorized  officer  whose  duty  it  shall  be  to 
enforce  the  collection  of  any  such  license,  may  seize  anv 
such  billiard  table,  bar  fixtures,  saloon  furniture,  and  swAi 
appurtenances,  and  shall  proceed  to  sell,  as  ux3on  ^ceoution  at 
law,  any  such  articles,  or  so  much  thereof,  as  may  be  requisite 
for  the  payment  of  such  tax  or  license  as  may  be  due  and 
owing  on  account  of  the  same. 

Sbc.  94.  The  county  recorder  of  each  county  in  this  terri- 
tory, before  he  shall  enter,  or  allow  satisfietction  to  be  entered 
on  any  mortgage  or  lien  of  record  in  his  office,  or  record  any 
release  of  any  mortgage  or  lien  in  his  office,  other  than  mort- 
gages given  to  secure  the  purchase  money  of  the  property 
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mortgaged,  shall  administer  to  the  mortgagee,  or  person  hold- 
ing such  mortgage  or  lien,  or  his  or  her  agent  or  attorney,  the 
following  oath  or  affirmation,  which  shall  be  reduced  to  writing 
by  the  recorder  at  the  foot  or  in  the  margin  of  the  record  of 
such  mortoage  or  lien,  subscribed  by  the  party  making  the 

same :    "Ij do  solemnly  swear  (or  affirm)  that  all  taxes 

for  territorial  or  county  purposes,  assessed  on  the  money  or 
debt  secured  by  this  mortgage  (or lien)  have  been  paid;"  for 
which  affidavit  the  recorder  snail  be  allowed  fifty  cents ;  and 
if  any  person  shall  knowingly  swear  falsely  in  making  such 
affidavit,  he  shall  be  deemed  guilty  of  peijury,  and  punished 
accordingly ;  but  if  anjr  county  recorder  shall  enter,  or  permit 
to  be  entered,  satisfaction,  without  making  an  entry  of  such 
affidavit,  he  shall  be  liable  on  his  official  bond  to  pay  the 
county  the  sum  of  five  hundred  dollars,  which  may  be  re- 
covered by  an  action,  which  it  shall  be  the  duty  of  the  prose- 
cuting or  district  attorney  to  prosecute,  and  he  shall  have  for 
*Bue)i  prosecution  twenty-five  per  centum  on  the  amount 
recovered, 

Sbo.  95.  Whenever  any  action  shall  be  brought  for  the 
foreclosure  of  any  mortgage  or  lien  mentioned  in  the  next 
preceding  section,  a  similar  affidavit  to  that  mentioned  in  said 
section,  snail  be  attached  to  the  complaint  in  such  action ;  and 
in  case  the  same  shall  not  have  been  attached  at  the  com- 
mencement of  the  action,  the  court  in  which  the  suit  is  pending, 
on  motion  of  the  defendant  therein,  shall  make  an  order 
staying  all  proceedings  in  such  action  until  such  affidavit  shall 
have  been  nled,  or  proof  made  of  the  pavment  of  such  taxes ; 
and  it  shall  be  the  auty  of  the  court,  before  entering  a  decree 
or  judgment  in  any  such  case,  to  require  such  affidavit  or 
proof. 

Sso.  96.  An  annual  tax  of  one  dollar  upon  each  one  hun- 
dred dollars  value  of  all  the  nett  proceeds  or  receipts  of  all 
miners'  mining  claims  and  mining  interests  in  this  territory, 
of  every  description  whatever,  not  otherwise  subject  to  taxa- 
tion under  the  provisions  of  this  act,  is  hereby  levied  and  di- 
rected to  be  collected  and  paid  into  the  county  treasury  of  the 
proper  county ;  four-tenths  for  territorial  and  six-tenths  for 
county  purposes. 

Sbo.  97.  The  county  assessor  of  each  county,  bv  himself 
or  his  deputy  shall,  once  each  year,  ascertain  by  dilli^ent  in- 
quiry, the  names  of  all  persons,  corporations,  associations, 
companies,  or  firms  claiming,  owning  or  working,  or  having 
the  control  of  any  mine  or  mines,  or  any  share,  stock,  or  in- 
terest whatever  in  any  mine  or  mines  within  his  county,  and 
shall  list  all  such  names  in  alphabetical  order  in  a  separate 
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part  of  the  aasesBment  roll  fix>m  the  other  aBsessment  entries, 
and  ehall  at  the  same  time,  make  an  aeeessment  of  the  nett 
receipts  and  proceeds  from  each  and  all  raoh  mines,  interest^ 
stoCK,  or  share  therein,  to  1;he  corporation,  associations,  firms, 
companies,  person  or  peiBons  owning  claims  or  working  the 
same. 

8so.  98.  For  the  purpose  of  enabling  such  assessor,  or  his 
depntj,  to  make  such  assessment,  he  shall  demand  the  neces- 
saiT  statement  under  oath  or  affirmation,  from  such  person, 
a^  from  the  president,  cashier,  treasurer,  or  managing  agent 
of  each  corporation,  association,  company,  or  firm,  of  the  total 
amount  received  or  produced  from  hiis  or  their  mine  or  mines, 
interest,  share,  or  stock  in  such  mine  or  mines,  by  the  reduc- 
tion of  ores,  sale  of  rock  or  quarts,  or  any  material  of  value 
whatever,  or  from  all  other  sources  of  every  kind  or  character^ 
together  with  the  amount  necessarily  expended  in  producing 
the  same,  during  the  year  n«xt  preceding  the  time  of  making 
such  statement  to  the  assessor  or  his  deputy.  Such  assessor,' 
or  his  deputy,  shall  then  enter  the  total  amount  specified  in 
such  statement  opposite  the  name  of  such  person,  person,  firm, 
corporation,  association,  or  company  assessed. 

Sec.  99.  If  any  person,  officer,  or  agent  shall  nedect  or 
refuse,  on  request  of  such  assessor  or  his  deputy,  to  m&e  such 
statement  under  his  oath  or  affirmation,  such  assessor  or  hie 
deputy  shall  make  an  estimate  oi  the  probable  gross  proceeds 
of  such  mine  or  mines,  or  such  interest,  stock,  or  share  therein, 
together  with  the  amount  necessarily  expended  in  producing 
the  same,  for  the  year  next  preceding  such  refusal  or  neglect, 
and  the  value  so  affixed  b^  such  assessor  shall  not  be  reduced 
by  the  board  of  equalization :  Promded^  That  the  assessment 
authorized  to  be  made  by  the  provisions  of  the  next  precedine 
sections  of  this  act,  shall  be  equalized,  duplicated,  and  coUectea 
in  the  same  manner,  and  time,  as  other  taxes  are  under  the 
provisions  oi  this  act. 

Sec.  100.  The  nett  proceeds  fi^m  all  mines  or  mining 
claims,  or  from  all  stock,  shares  or  interest  therein,  of  every 
person,  corporation,  association,  firm  or  company  shall  be 
assessed  and  taxed  in  the  county  wherein  the  mme  or  mining 
claim  is  located.  \ 

8bo.  101.  This  act  shall  take  efifect  and  be  in  force  from  and 
after  its  spproval  by  the  governor. 

ApHiovsn  February  4th,  1864. 


CBIMES  AND  PUyiSHMENTS. 


AN  ACT  concerning  Crimes  and  Punishments. 
I.— PEESONS  CAPABLE  OF  COMMITTING  CRIMES. 

Bbo.  1.  Essence  of  crime,  intent  how  manifested. 

3.  Of  sonnd  mind,  inftints  incapable. 

6.  Coanseling  idiots  or  infants. 

6.  Married  women  nnder  coercion. 

7.  Drunkenness,  exception,  misfortone. 
9.  Committed  nnder  dorese. 

Be  it  enacted  by  tlie  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  In  every  crime,  or  public  offence,  there  must  be 
union  or  joint  operation  of  act  and  intention,  or  criminal 
negligence. 

§so.  2.  Intention  is  manifested  by  the  circumstances  con- 
nected with  the  perpetration  of  the  offence,  and  the  sound 
mind  and  discretion  of  the  person  accused. 

Sec  3.  A  person  shall  be  considered  of  sound  mind  who  is 
neither  an  idiot  or  lunatic,  or  affected  with  insanity,  and  who 
hath  arrived  at  the  age  of  fourteen  jears,  or  before  tiiat 
age,  if  such  person  know  the  distinction  between  good  and 
evil. 

Sec.  4.  An  in&nt,  under  the  a^  of  fourteen  years,  shall 
be  deenaed  incapable  of  knowing  the  distinction  between  good 
and  evil,  unless  the  contraiy  be  clearly  shown. 
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Sec.  5.  Any  person  counselling,  advising  or  encouraging  an 
infant,  under  tne  age  of  ten  years,  a  lunatic  or  idiot  to  commit 
any  offence,  shall  be  prosecuted  for  such  offence,  where  com- 
mitted, as  principal ;  and,  if  found  guilty,  shall  suffer  the  same 
punishment  that  would  have  been  inflicted  on  such  person 
counselling,  advising  or  encoura^ng  as  aforesaid,  had  he,  she 
or  they  committed  the  offence  directly,  without  the  interven- 
tion of  such  idiot,  lunatic  or  infant. 

Sec.  6.  A  manied  woman  acting  under  the  threats,  com- 
mand or  coercion  of  her  husband,  shall  not  be  found  guilty  of 
any  crime  not  punishable  with  death :  Providedy  It  appear, 
from  all  the  facts  and  circumstances  of  the  case,  that  violent 
threats,  commands  or  coercion  were  used ;  and  in  such  case, 
the  husband  shall  be  prosecuted  as  principal,  and  receive  the 
same  punishment  which  would  otherwise  have  been  inflicted 
on  the  wife,  if  she  had  been  found  guilty. 

Sec  7.  Drunkenness  shall  not  be  an  excuse  for  any  crime, 
unless  such  drunkenness  be  occasioned  by  the  fraud,  contri- 
vance or  force  of  some  other  person  or  persons,  for  the  pur- 
pose of  causing  the  perpetration  of  an  offence ;  in  which  case 
the  person  or  persons  so  causing  said  drunkenness,  for  such 
malignant  purpose,  shall  be  considered  principal  or  principals, 
and  suffer  me  same  punishment  as  would  have  been  infl^icted 
on  the  person  or  persons  committing  the  offence,  if  he,  she  or 
they  had  been  possessed  of  sound  reason  and  discretion. 

Sec.  8.  All  acts  committed  by  misfortune  or  accident  shall 
not  be  deemed  criminal,  where  it  satis&ctorily  appears  that 
there  was  no  evil  design  or  intention,  or  culpable  negligence. 

Sec.  9.  A  person  committing  a  crime  not  punishable  with 
death,  under  threats  or  menaces,  which  suflSiciently  show  that 
his  or  her  life  was  in  danger,  or  that  he  or  she  haa  reasonable 
cause  to  believe,  and  did  believe,  that  his  or  her  life  was  in 
danger,  shall  not  be  found  guilty ;  and  such  threats  or  men- 
aces, being  proved  and  established,  the  person  or  persons  com- 
pelling, by  such  threats  or  menaces,  the  commission  of  the 
offence,  shall  be  considered  as  principal  or  principals  and  suffer 
the  same  punishment  as  if  he  or  she  had  perpetrated  the  offence. 

IL— ACCESSORY. 

Sec.  10.  An  accessory  is  he  or  she  who  stands  by  and 
aids,  abets  or  assists ;  or  who,  not  being  present,  aiding, 
abetting  or  assisting,  hath  advised  and  encouraged  the  perpe- 
tration of  the  crime.  He  or  she  who  thus  aids,  abets  or  assits, 
advises  or  encourages,  shall  be  deemed  and  considered  as 
principals^  and  puniwed  accordingly. 
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Sbc.  11.  An  accessorjr  after  the  fact  is  a  person  who,  after 
full  knowledge  that  a  crime  has  been  committed,  conceals  it 
from  the  magistrate,  or  harbors  and  protects  the  person 
charged  with,  or  found  guilty  of  crime.  Any  person  found 
guilty  of  being  an  accessory  afl;er  the  fact,  shall  be  imprisoned 
tor  any  term  not  exceeding  two  years,  and  fined  in  any  sum 
not  exceeding  five  thousand  dollars,  to  be  regulated  .by  the 
circumstances  of  the  case  and  the  enormity  of  the  crime. 

III.— WITNESSES. 

Sec.  12.  The  party  or  parties  injured  shall  in  all  cases  be 
competent  witnesses ;  the  credibihty  of  all  such  witnesses 
shall  be  left  to  the  jury,  as  in  other  cases.  In  all  cases  where 
two  or  more  persons  are  jointly  or  otherwise  concerned  in  the 
commission  of  any  crime  or  misdemeanor,  either  of  such  per- 
sons may  be  sworn  as  a  witness  against  another  in  relation  to 
such  crime  or  misdemeanor ;  but  the  testimony  given  by  such 
witness  shall  in  no  instance  be  used  against  himself  in  any 
criminal  prosecution  ;  and  any  person  may  be  compelled  to 
testify,  as  provided  in  this  section. 

Sec  18.  No  black,  or  mulatto  person,  or  Indian,  or  Chi- 
nese, shall  be  permitted  to  give  evidence  in  favor  of,  or  a^inst 
any  white  person.  Every  person  who  shall  have  one-eighth 
part,  or  more,  of  negro  blood,  shall  be  deemed  a  mulatto,  and 
every  person  who  shall  have  one-half  Indian  blood  shall  be 
deemed  an  Indian. 

Sec  14.  The  solemn  afiirmation ,  of  witnesses  shall  be 
deemd  sufficient.  A  false  or  corrupt  affirmation  shall  subject 
the  witness  to  all  the  penalties  and  punishments  provided  for 
those  who  commit  wilful  and  corrupt  perjury. 


IV.— OFFENCES  AGAINST  THE  PERSONS  OF  INDIVIDUALS. 

8bo.  15.  Murder,  mftlice. 

17.  Ifalloe  wken  implied,  degrees  of  murder,  puniduneni. 

18.  ManaUoghter,  when  poniehed  fts  murder.  .;_ } 
21.  Involontarj  manslanghter,  pnoishment. 

23.  Death,  within  a  year  and  day,  computation. 

24.  Place  of  trial ,  homicide ,  jurisdiction. 

26.  Justification  insui&cient. 

27.  Killing  in  self  defense,  officer  Justifiable  in. 
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Bac.  39.  Jnatlftftble  homleide,  excusable,  by  misadveDtiirs. 

33.  ProTing  mitigtting  cfrconstances. 

84.  Woman  concealing  death  of  bastard  child,  pnniahment. 

85.  DneUng,  penons  concerned  disfranchised. 

37.  Penons  hnj^eated  to  gire  evidence. 

38.  Posting  for  not  fighting,  prize  fighting. 

40.  Drawing  deadly  weapons,  fines,  how  disposed  of,  daties  oi  officers,  et«. 

41.  AssanltiBg  and  imtimidation. 

42.  Administering  poison,  procuring  abortion. 

43.  Mayhem,  rape,  crime  against  nature. 
46,  Assanit,  assault  with  intent. 

4S.  Assault  and  battery,  false  imprisonment 

50.  Kidnapping,  forcing  woman  to  marry. 

64.  Abduction  of  children,  poisoning  water* 

65.  Extortion. 

Sec.  15.  Murder  is  the  unlawful  kUling  of  a  human  being, 
with  malice  aforethought,  either  express  or  implied.  The  un- 
lawful killing  may  be  effected  by  any  of  the  various  means  by 
which  death  may  be  occasioned. 

Ssc.  16.  Express  malice,  is  that  deliberate  intention  un- 
lawfully to  take  away  the  life  of  a  fellow  creature,  which  is 
manifested  bV  external  circumstances  capable  of  proof. 

Bbo.  17.  Malice  shall  be  implied,  when  no  considerable 
provocation  appears,  or  when  all  the  circumstances  of  the  kill- 
ing show  an  abandoned  and  malignant  heart  All  murder 
which  shall  be  perpetrated  by  means  of  poison,  or  lying  in 
wait,  torture,  or  by  any  other  kind  of  wilful,  deliberate,  and 
premeditated  killing,  or  which  shall  be  committed  in  the  per- 
petration, or  attempt  to  perpetrate,  any  arson,  rape,  robbery, 
or  burglarv,  shall  be  deemed  murder  of  the  first  de^ee ;  and 
all  other  kinds  of  murder  shall  be  deemed  murder  of  the 
second  degree ;  and  the  jury  before  whom  any  person  indicted 
for  murder  shall  be  tried,  shall,  if  they  fiud  such  person  ffuilty 
thereof,  designate  bv  their  verdict,  whether  it  be  murder  of 
the  first  or  second  degree ;  but,  if  such  person  shall  be  con- 
victed on  confession  in  open  court,  the  court  shall  proceed,  by 
examination  of  witnesses,  to  determine  the  degree  of  the  crime, 
and  give  sentence  accordinffly.  Every  person  convicted  of 
murder  of  the  first  deeree,  shall  suffer  death  ;  and  every  per- 
son convicted  of  murder  in  the  second  degree,  shall  suffer  im- 
prisonment in  the  territorial  prison  for  a  tenn  not  less  than 
ten  years,  and  which  may  be  extended  to  life. 

Sec.  18.  Manslaughter  is  the  unlawful  killing  of  a  human 
being,  without  malice,  express  or  implied,  and  without  any 
mixture  of  deliberation.  It  must  be  voluntary,  upon  a  sudden 
heat  of  passion,  caused  by  a  provocation  apparently  sufficient 
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to  make  the  passion  irresieitable ;  or  involontarj,  in  the  com- 
mission of  an  unlawful  act,  or  a  lawful  act  without  due  caution 
or  circumspection. 

Sbc.  19.  In  cases  of  voluntary  manslaughter,  there  must 
be  a  serious  and  highly  proToking  injury  inflicted  upon  the 
person  killing,  sufficient  to  excite  an  irresistable  passion  in  a 
reasonable  person,  or  an  attempt,  by  the  person  kuled,  to  com- 
mit a  serious  personal  injury  on  the  person  killing. 

Sbc.  20.  The  killing  must  be  tne  result  of  that  sudden 
violent  impulse  of  passion  supposed  to  be  irresistable ;  for,  if 
there  should  appear  to  have  been  an  interval  between  the  as- 
sault or  provocation  given  and  the  killing,  sufficient  for  the 
voice  of  reason  and  humanity  to  be  heard,  the  killing  shall  be 
attributed  to  deliberate  revenge,  and  punished  as  murder. 

Sbc.  21.  Involuntary  manslaughter  shall  consist  in  the 
killing  of  a  human  bein^,  without  any  intent  to  do  so,  in  the 
commission  of  an  unlawrol  act,  or  a  lawful  act  which  probably 
might  produce  such  a  consequence  in  an  unlawful  manner : 
Prtmded,  Tl^t  when  such  involuntary  killing  shall  happen  in 
the  commission  of  an  unlawftal  act,  which,  in  its  consequences^ 
naturally  tends  to  destroy  the  life  of  a  human  being,  or  is  com* 
mitted  in  the  prosecution  of  a  felonious  intent,  the  offence  shall 
be  deemed  and  adjudged  to  be  murder. 

Sbc.  22.  Every  person  convicted  of  the  crime  of  man- 
slaughter, shall  be  punished  by  imprisonment  in  the  territorial 
prison,  for  a  term  not  exceeding  ten  years. 

Sec.  23.  In  order  to  make  the  killing  either  murder  or 
manslaughter,  it  is  requisite  that  the  party  die  within  a  year 
and  a  day  after  the  stroke  received,  or  the  cause  of  death  ad- 
ministered, in  the  computation  of  which  the  whole  of  the  day 
on  which  the  act  was  done  shall  be  reckoned  the  first. 

Sbc.  24.  If  the  injury  be  inflicted  in  one  county,  and  the 
party  die  within  another  county,  or  without  the  territory,  the 
accused  shall  be  tried  in  the  county  where  the  act  was  done, 
or  the  cause  of  death  administered.  K  the  party  killing  shall 
be  in  one  county,  and  the  party  killed  be  m  another  county, 
at  the  time  the  cause  of  death  shall  be  administered,  the  ac- 
cused may  be  tried  in  either  county. 

Sbc.  25.  Justifiable  homicide,  is  the  killing  of  a  human 
being  in  necessary  self-defenise,  or  in  defense  of  habitation, 
property,  or  person,  against  one  who  manifestly  intends,  or 
endeavors,  by  violence  or  surprise,  to  commit  a  felony,  or 
against  any  person  or  persons  who  manifestly  intend  and  en- 
deavor, in  a  violent,  notous,  or  tumultuous  manner,  to  enter 
the  habitation  of  anotiier,  for  the  purpose  of  assaulting  or 
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.offering  personal  violence  to  any  person,  dwelling  or  being 
therein. 

Sec.  26.  A  bare  fear  of  any  of  tbese  offences,  to  nrevent 
wMcb  the  homicide  is  alleged  to  have  been  committea,  shall 
not  be  sufficient  to  justify  the  killing.  It  muBt  appear  that 
the  circumstances  were  sufficient  to  excite  the  fears  of  a 
reasonable  person,  and  that  the  patty  killing  really  acted' 
under  the  influence  of  those  fears,  and  not  in  a  spirit  of 
revenge. 

Sec.  27.  If  a  person  kill  another  in  self-defense,  it  must 
appear  that  the  danger  was  so  urgent  and  pressing  that,  in 
order  to  save  his  own  life  or  prevent  his  receiving  great  bodily 
harm,  the  killing  of  the  other  was  absolutely  necessary ;  and 
it  must  appear,  also,  that  the  person  killed  was  the  assailant, 
or  that  the  slayer  had  really,  and  in  good  faith,  endeavored  to 
decline  any  further  struggle  before  the  &tal  blow  was  ^ven. 

8ec.  28.  If  an  officer,  in  the  execution  of  his  office  in  a 
criminal  case,  having  legal  process,  be  resisted  and  assaulted^ 
he  shall  be  justified  if  he  kill  the  assailant.  If  an  officer  or 
private  person  attempt  to  take  a  person  charged  with  felony, 
and  he  or  they  be  resisted  in  the  endeavor  to  take  the  person 
accused,  and  to  prevent  the  escape  of  the  accused,  by  reason 
of  such  resistance  he  or  she  be  Jdlled,  the  officer  or  private 
person  so  killing  shall  be  justified ;  Providedy  That  such  officer 
or  private  person,  previous  to  such  killing,  shall  have  used  all 
reasonable  efforts  to  take  the  accused,  without  success ;  and 
that,  from  all  probability,  there  was  no  prospect  of  being  able 
to  prevent  injury  from  such  resistance,  and  the  consequent 
escape  of  such  person. 

.  8£C.  29.  Justifiable  homicide  may  also  consist  in  unavoid- 
able necessity,  without  any  will  or  desire,  and  without  any  in- 
advertence or  negligence  in  the  party  killing.  An  officer  who, 
in  the  execution  of  public  justice,  puts  a  person  to  death  in 
virtue  of  a  judgment  of  a  competent  court  of  justice,  shall 
be  justified.  The  officer  must,  however,  in  the  performance 
of  his  duly,  proceed  according  to  the  sentence  and  the  law 
of  the  land. 

Sec.  80.  Excusable  homicide,  by  misadventure,  is  when 
a  person  is  doine  a  lawful  act,  without  any  intention  of  killing, 
yet  unfortunately  kills  another — as  where  a  man  is  at  work 
with  an  axe,  and  the  head  flies  off'  and  kills  a  bystander,  or 
where  a  parent  is  moderately  correcting  his  child,  or  a  master 
his  servant  or  scholar,  or  an  officer  punishing  a  criminal,  and 
happens  to  occasion  death,  it  is  only  a  misadventure,  for  the 
act  of  correction  was  lawful ;  but  if  a  parent  or  master  exceed 
the  bounds  of  moderation,  or  the  omcer  the  sentence  under 
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which  he  acts,  either  in  the  manner,  the  instrament  or  quan- 
tity of  punishment,  and  death  ensue,  it  will  be  manslaughter 
or  murder,  accordiog  to  the  circumstances  of  the  case. 

6bc.  81.  All  other  instances  which  stand  upon  the  same 
£x>tinff  of  reason  and  justice  as  those  enumerated,  shall  be 
considered  justifiable  or  excusable  homicide* 

8ec.  82.  The  homicide  appearing  to  be  justifiable  or  ex- 
cusable, the  person  indicted  shall,  upon  his  trial,  be  faUj  ac- 
quitted and  oischarged* 

Sbo.  88.  The  killing  being  proved,  the  burden  of  proving 
drcumstances  or  mitigation,  or  that  justify  or  excuse  the 
homicide,  will  devolve  on  the  accused,  unless  the  proof  on  the 
part  of  the  prosecution  sufficiently  manifests  that  the  crime 
committed  only  amounts  to  manslaughter,  or  that  the  accused 
was  justified  or  excused  in  committing  the  homicide. 

Bbc.  84.  K  any  woman  shall  endeavor  privatelv,  either  bv 
herself  or  the  procurement  of  others,  to  conceal  the  death 
of  anv  issue  of  ner  body,  male  or  female,  whioh,  if  bom  alive, 
would  be  a  bastard,  so  that  it  may  not  come  to  light,  whether 
it  shall  have  been  murdered  or  not,  every  such  mother,  bein^ 
convicted  thereof^  shall  suffer  imprisonment  in  the  territori^ 

Srison  for  a  term  not  exceeding  one  year ;  Provided^  however^ 
'hat  nothing  herein  contained  shall  be  so  construed  as  to  pre- 
vent such  mother  from  being  indicted  and  punished  for  the 
murder  of  such  bastard  child. 

Sbo.  85.  If  any  person  shall,  by  previous  appointment  or 
agreement,  fight  a  duel  with  a  rifle,  shot  gun,  pistol,  bowie 
knife,  dirk,  small  sword,  back  sword,  or  any  other  dangerous 
weapon,  and  in  so  doin^  shall  kill  his  antagonist,  or  any  per- 
son or  persons,  or  shall  mflict  such  wound  as  that  the  party  or 
parties  iniured  shall  die  thereof  within  one  vear  thereafter, 
every  such  offender  shall  be  deemed  guil^  of  murder  in  the 
first  degree,  and  upon  conviction  thereof  shall  be  punished 
accordingly. 

Sec.  86.  Any  person  who  shall  ensage  in  a  duel  with  anv 
deadly  weapon,  although  no  homicide  ensue,  or  shall  chal- 
len&^e  another  to  fight  such  duel,  or  shall  send  or  deliver  anv 
verbal  or  written  message,  purporting  or  intending  to  be  such 
challenge,  although  no  duel  ensue,  shall  be  punished  by  im- 
prisonment in  the  territorial  prison  not  less  than  two,  nor 
more  than  ten  years,  and  shall  be  incapable  of.  voting  or 
holding  any  office  of  trust  or  profit,  under  the  laws  of  this 
territory. 

^  Sec*  87.  Any  and  every  person  who  shall  be  present  at  the 
time  of  fiehting  any  duel  with  deadly  weapons,  either  ^  as 
second,  aid,  surgeon  or  spectator,  or  who  shall  advise  or  give 


442  G&DfXB  ASJ>  PUBTIBHIIIHTS. 

assistance  to  snch  duel,  shall  be  a  competent  witness  against 
any  person  offending  against  any  of  the  provisions  of  this 
act,  and  may  be  compelled  to  appear  and  give  evidence  before 
any  justice  of  the  peace,  grand  jury  or  court,  in  the  same 
manner  as  other  witnesses ;  but  tne  testimony  so  given  shall 
not  be  used  in  any  prosecution  or  proceeding,  civil  or  criminal^ 
against  the  person  so  testifying* 

SEa  88.  If  any  person  shall  post  another,  or,  in  writing, 
or  print,  or  orally,  snail  use  any  reproachful  or  contemptuous 
language  to,  or  concerning  another,  for  not  fiffhting  a  duel,  or 
for  not  sending,  or  accepting  a  challenge,  he  slmll  be  im- 
prisoned in  the  territorial  prison  for  a  term  not  less  than  six 
months,  nor  more  than  one  year,  and  fined  in  any  sum  not  less 
than  five  hundred,  nor  more  than  one  thousand  dollars. 

Sbc.  89.  If  any  person,  with  or  without  deadly  weapons, 
upon  previous  concert  and  agreement,  fight  one  with  another, 
upon  conviction  thereof,  they,  or  either,  or  hu^  of  them,  shall 
be  punished  bv  imprisonment  in  the  territonal  prison  for  a 
term  not  less  than  two  years,  nor  more  than  five  years ;  should 
death  ensue  to  any  person  in  such  fight,  or  should  any  person 
die  fix>m  any  injury  received  in  such  fight,  within  one  year  and 
one  day,  the  person  or  persons  causing  such  death  shall  be 
deemea  guilty  of  murder,  and  shall  be  punished  accordingly. 

Ssa  40.  That  any  person  in  this  temtoiy,  having,  carzyme, 
or  procuring  from  another  person,  any  dirk,  dirk  knife,  sword, 
sword  cane,  pistol,  gun,  or  other  deadly  weapon,  who  shall  in 
the  presence  of  two  or  more  persons,  draw  or  exhibit  any  of 
■aid  deadly  weapons,  in  a  rude,  anffiy,  and  threatening  manner, 
not  in  necessary  self-defense,  or  who  shall,  in  any  manner,  un- 
lawfuUy  use  the  same,  in  any  fi^ht  or  quarrel,  the  person  or 
persons  so  offending,  upon  conviction  thereof  in  any  criminal 
court  in  any  county  in  this  territory,  shall  be  fined  in  any  sum 
not  less  than  one  hundred  nor  more  than  one  thousand 
dollars,  or  imprisoned  in  the  territorial  prison  not  less 
than  one,  nor  more  than  twelve  months,  at  the  discretion 
of  the  court,  or  both  such  fine  and  imprisonment,  together 
with  the  costs  of  prosecution;  which  said  costs  shall  in 
all  cases  be  computed  and  collected  in  the  same  manner 
as  costs  in  dvil  caaes.  All  fines  and  'forfeitures^  arising 
under  the  provisions  of  this  act,  shall  be  paid  into  the 
countf  treasury  of  the  county  wherein  such  ofl^nce  was  com- 
mitted, for  county  purposes :  Providedy  neveriheleasy  That  no 
sherriff,  deputy  sherift,  constable,  marshal,  or  other  peac^ 
officer,  shall  be  held  to  answer,  under  the  provisions  of  this 
act,  for  drawing  or  exhibiting  any  of  the  weapons  hereinbefore 
mentioned,  whue  in  the  lawful  discharge  of  his  or  their  duties. 
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It  shall  be,  the  duty  of  all  military,  civfl,  and  peace  officers  in 
this  territory,  to  be  vigilant  in  carrying  the  provisions  of  this 
act  into  full  force  and  effect,  as  wefl^  also,  as  all  grand  juries, 
or  ffrand  jurors,  to  enquire  into  and  make  presentments  of 
each  and  every  offence  under  this  act,  which  shall  come  under 
or  within  their  knowledge.  It  shall  be,  and  is  hereby  made 
the  duty  of  all  judges  in  this  territory  to  give  this  act  in  chaise 
to  the  grand  juries,  at  each  term  of  their  respective  courts ;  and 
also,  to  all  trial  juries,  empaneled  for  the  trial  of  any  of  the 
offences  herein  before  mentioned  in  this  act. 

8bo.  41.  If  any  person  shall  assault  and  beat  another,  with 
a  cowhide,  stick,  or  whip,  having  at  the  time,  in  his  poesesdon, 
a  pistol  or  other  deadly  weapon,  with  intent  to  intimidate  and 
prevent  the  person  assaulted  from  defending  himself,  such 
person  shall,  on  conviction  thereof,  be  imprisoned  in  the  terri* 
torial  prison  not  less  than  one,  nor  more  than  ten  years. 

Sec.  42.  Every  person  who  shall  wilfully  and  maliciously 
administer,  or  cause  to  be  administered  to,  or  taken  by  any 

{>er8on,  any  poison  or  other  noxious  or  destructive  substance  or 
iquid,  wiw  the  intention  to  cause  the  death  of  sudbi  person, 
and  being  thereof  duly  convicted,  shall  be  punished  oy  im- 
prisonment in  the  territorial  prison  for  a  term  not  less  than  ten 
years,  and  which  may  extend  to  life ;  and  eveiy  person  who 
shall  administer  or  cause  to  be  administered,  or  taken,  any 
medicinal  substance,  or  shall  use  or  cause  to  be  used,  any  in^ 
struments  whatever,  with  the  intention  to  procure  the  miscar- 
riage of  any  woman  then  bein?  with  child,  and  shaU  be  thereof 
duly  convicted,  shall  be  punished  by  imprisonment  in  the  ter- 
ritorial prison  for  a  term  not  less  than  two  years,  nor  more 
than  Ave  years :  Provided^  That  no  physician  shall  be  efiected 
by  the  last  clause  of  this  section,  who  in  the  discharge  of  his 
professional  duties,  deems  it  necessarr  to  produce  the  miscar- 
riaffe  of  any  woman  in  order  to  save  her  life. 

Sec.  43.  Mavhem  consists  in  unlawfully  depriving  a 
human  bein^  of  a  member  of  his  or  her  body,  or  diaftcunng 
or  rendering  it  useless.  If  any  person  shall  cut  out  or  disable 
the  tongue,  put  out  an  eve,  slit  tne  nose,  ear  or  lip,  or  disable 
any  limb  or  member  of  another,  or  shall  voluntarily,  or  of 
purpose,  put  out  an  eye  or  eyes,  every  such  person  shall  be 

fuirt7  of  mayhem.    The  crime  of  mayhem  shall  be  punisha^ 
le  by  imprisonment  in  the  territorial  prison  for  a  term  not 
exceeding  fourten  yesurs. 

Seo.  44.  Rape  is  the  carnal  knowledge  of  a  female,  fbreibly 
and  against  her  will ;  and  a  person  duly  convictod  thereof, 
shall  be  punished  by  imprisonment  in  the  territorial  prison 
for  a  term  not  less  than  five  years,  and  wMch  may  extend  to 
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life ;  and  any  person  of  the  aee  of  fourteen  veare  and  upwards, 
who  shall  have  carnal  knowledge  of  any  lemale  child  under 
the  age  of  twelve  years,  either  with  or  without  her  consent, 
shall  be  adjudged  guilty  of  the  crime  of  rape,  and  be  punished 
as  before  provided. 

Sec.  45.  The  infamous  crime  against  nature,  either  with 
man  or  beast,  shall  subject  the  offender  to  be  punished  by  im- 

Srisonment  in  the  territorial  prison  for  a  term  not  less  than 
ve  years,  and  which  may  extend  to  life. 

Sbc.  46.  An  assault  is  an  unlawful  attempt,  coupled  with 
a  present  ability  to  commit  a  violent  injury  on  the  person  of 
another ;  and  every  person  convicted  thereof,  shall  be  fined  in 
a  sum  not  less  than  fifty,  nor  more  than  five  hundred  dollars, 
or  imprisonment  in  the  countv  jail  not  exceeding  six  months. 

Beo.  47.  An  assault  with  mtent  to  commit  murder,  rape, 
the  infamous  crime  against  nature,  mayhem,  robbery  or  grand 
larceny,  shall  subject  the  offender  to  imprisonment  in  the  ter- 
ritorial prison  for  a  term  not  less  than  one  year,  nor  more  than 
fourteen  years.  An  assault  with  a  deadly  weapon,  instrument 
or  other  thing,  with  an  intent  to  inflict  upon  the  person  of 
another  a  bodily  injury,  where  no  considerable  provocation 
appears,  or  where  the  circumstunces  of  the  assault  show  an 
abandoned  and  malignant  heart,  shall  subject  the  offender  to 
imprisonment  in  the  territorial  prison  not  less  than  one  year, 
nor  exeeding  two  years,  or  to  a  nne  not  less  than  one  thousand, 
nor  exceeding  five  thousand  dollars,  or  to  both  such  fine  and 
imprisonment 

Sec.  48.  Assault  and  battery  is  the  unlawful  beating  of 
another ;  and  a  person  duly  convicted  thereof  shall  be  fined  in 
any  sum  not  exceeding  one  thousand  dollars,  or  imprisoned  in 
the  county  jail  not  exceeding  one  year. 

Sso.  49.  False  imprisonment  is  an  unlawful  violation  of 
the  personal  liberty  of  another,  and  consists  in  confiement  or 
detention  without  sufficient  legal  authority.  Any  person  con- 
victed of  &lse  imprisonment  shall  pay  all  damages  sustained 
by  the  person  so  imprisoned,  and  be  fined  in  any  sum  not  ex- 
ceeding five  thousand  dollars,  or  imprisoned  in  the  territorial 
prison  for  a  term  not  exceeding  one  year. 

Sec  50.  Kidnapping  is  the  forcible  abduction  or  stealing 
away  of  a  man,  woman  or  child  fi*om  his  or  her  own  home, 
and  sending  or  taking  him  or  her  into  another  country. 

Sec  61.  Every  person  who  shall  forcibly  steal  take  or  ar- 
rest any  man,  woman  or  child,  whether  white,  black  or  colored, 
or  any  Indian  in  this  territory,  and  carry  him  or  her  into  an- 
other county,  state  or  territory,  or  who  shall  forcibly  take  or 
arrest  any  person  or  persons  whatsoever,  with  a  design  to  take 
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him  or  her  out  of  this  territory,  without  having  estahliahed  a 
claim  according  to  the  laws  of  the  United  States,  shall,  npon 
conviction,  be  deemed  guilty  of  kidnapping,  and  be  punished 
by  imprisonment  in  the  territorial  prison  for  any  term  not  less 
than  one,  nor  more  than  ten  years  for  each  person  kidnapped 
or  attempted  to  be  kidnapped. 

Sec.  52.  Everv  person  who  shall  hire,  persuade,  entice, 
decoy,  or  seduce,  by  false  promises,  misrepresentations  and  the 
like,  any  negro,  mulatto,  or  colored  person,  or  Indian,  to  go 
out  of  this  territory,  or  to  be  taken  or  removed  therefrom,  for 
the  purpose  and  with  the  intent  to  sell  such  negro,  mulatto, 
colored  person  or  Indian  into  slavery  or  involuntary  servitude, 
or  otherwise  to  employ  him  or  her  for  his  or  her  own  use,  or 
to  the  use  of  another,  without  the  free  will  and  consent  of  such 
neffro,  mulatto,  or  colored  person,  or  Indian,  shall  be  deemed 
to  nave  committed  the  crime  of  kidnapping,  and,  upon  con- 
viction thereof,  shall  be  punished  in  the  territorial  prison  for 
any  term  not  less  than  one,  nor  more  than  ten  years. 

Seo.  53.  Every  person  who  shall  take  any  woman  unlaw- 
fully, against  her  will,  and  by  force,  menace,  or  duress,  com- 
Sell  her  to  marry  him,  or  to  marry  any  other  person,  or  to  be 
efiled,  and  shall  be  tibiereof  convicted,  shall  be  punished  by 
imprisonment  in  the  territorial  prison  for  a  term  not  less  than 
two,  nor  more  than  ten  years ;  and  the  record  of  such  convic- 
tion shall  operate  as  a  divorce  to  the  party  so  married. 

Sec  64. '  Every  person  who  siall  mwiciously,  forcibly  or 
fraudulently  lead,  take  or  carry  away,  or  decoy,  or  entice  away 
any  child  under  the  age  of  ten  years,  with  intent  to  detain  and 
conceal  such  child  from  its  parent,  guardian  or  other  person 
having  the  lawful  charge  of  such  child,  shall,  upon  conviction 
thereoi^  be  punished  by  imprisonment  in  the  territorial  prison 
for  a  term  not  exceeding  ten  years,  or  by  a  fine  not  exceeding 
five  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 
Every  person  who  shall  wilftilly  poison  any  spring,  well  or  re- 
servoir of  water,  shall,  upon  conviction  thereof,  be  punished 
by  imprisonment  in  the  territorial  prbon  for  a  term  not  less 
than  one  nor  more  than  ten  years. 

Sec  66.  K  any  person,  either  verbally,  or  by  any  written 
or  printed  communication,  shall  maliciously  threaten  any  in- 
jury to  the  person  or  properly  of  another,  with  intent  thereby 
to  extort  money,  or  any  pecuniary  advantage  whatever,  or  to 
compel  the  person  so  tmreatened  to  do  any  act  against  hb  or  her 
will,  he  shall,  on  conviction  thereof,  be  punished  by  imprison- 
ment not  more  than  one  year,  nor  less  than  six  months,  or  by 
fine  not  exceeding  five  hundred  dollars,  nor  less  than  one 
hundred  dollars,  or  by  both  such  fine  and  imprisonment 
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v.— OFFENCES  AGAINST  HABITATIONS  AND  OTHEE 
BUILDINGS. 

Sbc.  66.    Anoa,  fint  and  fleoond  degree. 
'    69.    Barglary. 

Ssc.  56.  Ev^  person  who  shall  wilfally  dnd  malicionsly 
burn,  or  cause  to  be  burned,  in  the  ni^ht  time,  any  dwelling 
house  in  which  there  shall  be  at  the  time  some  human  being, 
shall  be  deemed  guilty  of  arson  in  the  first  degree,  and  upon 
conviction  thereoi;  shall  be  punished  by  imprisonment  not  less 
than  two  years,  and  which  may  extend  to  life,  in  the  terri- 
torial prison. 

Sec.  67.  Every  person  who  shall  wilfiilly  and  n^aliciously 
bum,  or  cause  to  be  burned,  any  dwelling  house  or  building 
owned  by  himself^  or  the  property  of  another,  in  the  day  time, 
or  in  the  nighttime,  or  cause  to  be  burned,  any  kitchen,  office, 
shop,  barn,  stable,  storehouse,  warehouse,  or  other  bxiilding,  or 
stacks  or  stocks  of  hay  or  grain,  or  standing  crops,  the  pro- 
perty of  another  person,  or  corporation,  or  any  church,  meeting 
noose,  school  house,  state  house,  court  house,  or  other  public 
building,  or  any  ship,  boat  or  other  water  craft,  or  any  bridge 
of  the  value  of  fifty  dollars  or  more,  over  or  across  any  of  me 
water  courses  in  this  territory,  such  person  so  offending  shall 
be  deemed  guilty  of  arson  m  the  second  degree,  and,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
territorial  prison  for  a  term  not  less  than  one  year,  nor  more 
than  ten  years ;  and  should  the  life  or  lives  of  imy  person  or 
persons,  be  lost  by  such  burning,  as  mentioned  in  this  and  the 
preceding  section,  such  ofien<^  shall  be  deemed  guilty  of 
murder;  and  shall  be  punished  accordin^lv. 

Sbc.  68.  Every  person  who  shall  wilrally  bum  or  cauae  to 
be  burned  any  building  or  any  goods,  wares,  merchandise  or 
other  chattle,  which  sluill  be  at  the  time  insured  ag&inst  loss 
or  damage  by  fire,  with  intent  to  injure  or  defraud  such  insurer, 
whether  Hie  same  be  the  property  of  such  person  or  any  o&er, 
shall,  upon  conviction,  be  adjudged  miay  of  arson  in  the 
second  degree,  and  punished  accordiuj^l^. 

Bso.  69.  Every  person  who  shall,  m  the  night  time,  forci- 
bly break  and  enter,  or  without  force  (the  doors  and  windows 
being  open)  enter  into  any  dwelling  house,  or  any  other  house 
whatever,  or  tent,  with  intent  to  commit  murder,  robbery,  rape, 
mayhem,  larceny  or  other  felony,  shall  be  deemed  ^Ity  of 
burglary ;  and,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  territorial  prison  fpr  a  term  not  less  than 
one,  nor  more  than  ten  years. 
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VL— OFFENCES  AGAINST  PROPERTY. 

8bo.  CO.  Bobboy,  grand  and  petit  lanjeiijr,  dog  Bteiding. 

64.  What  Gonatitulas  peaonal  goods,  recoveriog  stolen  goods,  eto. 

as.  Stolen  property  to  be  restored  to  lawM  owner. 

67.  Property  stolen  ont  of  territoi^. 

68.  Marking  or  branding  stock. 

69.  Embesalement  by  pablic  officers. 

70.  Officer  reftising  to  pay  over  pablic  fonds. 

71.  Embezzlement,  destroyiog  deeds,  etc. 

73.  Bemoying  land  marks. 

74.  Embeszlement  by  clerics,  etc. 

75.  Conrersion  of  goods  by  bailee. 

76.  Embeadement  by  lodgers. 

Sbc.  60.  Robbery  is  the  felomous  and  violeot  takinfip  of 
money,  goods  or  other  valuable  thing,  from  the  person  of  an- 
other, by  force  or  intimidation.  Every  person  guilty  of  rob- 
bery shall  be  punished  by  imprisonment  in  the  territorial 
prison  for  a  term  rot  less  than  five  years,  and  which  may  be 
extended  to  life. 

Sbo.  61.  Every  person  who  shall  feloniously  steal,  take  and 
«arry  away,  lead  or  drive  away  the  personal  goods  or  property 
of  another,  of  the  value  of  fifty  dollars  or  more,  shall  be 
deemed  guilty  of  grand  larceny ;  and,  upon  conviction  thereof, 
shall  be  punished  in  the  terntorial  prison  for  a  term  not  less 
than  one  year,  nor  more  than  fourteen  years. 

Seo.  62.  Every  person  who  shall  feloniously  steal,  take  and 
carry,  lead  or  drive  away  the  personal  goods  or  property  of 
another,  under  the  value  of  fifty  dollars,  shall  be  deemed 
guilty  of  petit  larceny ;  and  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  county  jail  not  more  than 
six  months,  or  by  fine  not  exceeding  five  hundred  dollars,  or 
by  both  such  fine  and  imprisonment. 

Sec.  68.  That  every  person  who  shall  feloniously  steal, 
ti^e  and  carry,  lead  or  drive  away  any  dog,  either  of  the  male 
or  female  kind,  belonging  to  another,  sh^  be  deemed  guilty 
of  petit  larceny ;  and  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  county  jiul  not  more  than  six 
months,  or  by  a  fine  not  exceeding  one  hundred  dollars,  or  by 
both  such  fine  and  imprisonment  In  any  judgment  rendered 
for  a  fine  only,  the  judCTient  shall  provide  that,  unless  the 
same  be  paid,  the  defendant  shall  be  imprisoned  in  the  county 
jail,  at  the  rate  of  one  day  for  every  two  dollars  of  the  fine. 

Sec.  64.  Bonds,  promissory  notes,  bank  notes,  bills  of  ex- 
change, or  oth^  bills,  orders,  drafts,  checks,  receipts  or  certii- 
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icates,  or  warrants  for  or  concerning  money,  goods  or  property, 
due  or  to  become  due,  or  to  be  delivered,  or  anj  public  secu- 
rity issued  by  the  United  States  or  by  this  terntory,  and  any 
deed  or  writing  containing  a  conveyance  of  land  or  valuable 
contract,  in  force,  or  anv  release  or  defeasance,  or  any  other  in- 
strument whatever,  shall  be  considered  personal  goods,  of  which 
larceny  may  be  committed,  and  the  money  due  thereon  or  se- 
cured thereby,  and  remaining  unsatisfied,  or  which,  in  any  event 
or  contingency,  might  be  collected  thereon,  or  the  value  of  the 
property  transferred  or  affected  thereby,  as  the  case^may  be, 
shall  be  deemed  the  value  of  the  article  stolen. 

Sec.  65.  Every  person  who,  for  his  own  gain,  or  to  prevent 
the  owner  from  again  possessing  his  property,  shall  buy  or  re- 
ceive stolen  goods,  or  anything  the  stealing  of  which  is  declared 
to  be  larceny,  or  property  obtained  by  robbery,  burglary  or 
embezzlement,  knowing  the  same  so  to  have  been  obtained, 
shall,  upon  conviction,  be  imprisoned  in  the  territorial  prison 
for  a  term  not  exceeding  five  years,  or  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  imprisonment ; 
and  every  such  person  may  be  tried,  convicted  and  punished 
as  well  before  as  after  the  trial  of  the  principal.  !No  person 
convicted  of  the  offence  specified  in  this  section  shall  be  con- 
demned to  imprisonment  in  the  territorial  prison  nnless  the 
value  of  the  thing  bought  or  received  shall  amount  to  fifty 
dollars,  but  the  same  sh^  be  punished  as  provided  in  cases  oi 
petit  larceny. 

Sec.  66,  All  property  obtained  by  larceny,  robbery  bur- 
glary, or  embezzlement,  shall  be  restored  to  the  owner,  and 
no  sale,  whether  in  good  faith  on  the  part  of  the  purchaser  or 
not,  shall  divest  the  owner  of  his  right  to  such  property.  Such 
owner  may  maintain  his  action,  not  onl^  against  the  felon, 
but  against  any  person  in  whose  possession  he  may  find  the 
property. 

Sec,  67.  Every  person  brining  any  goods  or  property  into 
this  territory,  taken  by  himself,  or  which  he  knew  was  taken 
by  another  m  another  territory  or  state,  by  robbery,  burglary, 
embezzlement  or  larceny,  shall  upon  reasonable  cause  being 
shown  to  a  magistrate  to  induce  him  to  believe  that  the  ac- 
cused has  brought  such  goods  or  property  into  this  territory, 
taken  in  either  of  the  ways  aforesaid  in  another  territory  or 
state,  be  committed  to  the  county  jail,  to  await  a  requisition 
from  the  governor  of  the  territory  or  state  whence  sucn  ^ods 
or  property  were  brought  as  aforesaid  into  this  territory : 
Frovidedj  That  such  person  shall  not  be  detained  in  such 
custody  longer  than  a  period  of  twelve  weeks. 

Sec.  68.    Eveiy  person  who  shall  mark  or  brand,  alter  or 


CRIMES  AND   PUNI8HMBKT8.  449 

deface  the  mark  or  brand  of  any  horse,  mare,  colt,  jack,  jennet, 
male,  or  any  one  or  more  head  of  neat  cattle  or  sheep,  goat, 
hog,  shoat  or  pig,  not  his  or  her  own  property,  but  belonging  to 
some  other  person,  or  cause  the  same  to  be  done  with  intent 
thereby  to  steal  the  same,  or  to  prevent  identification  thereof 
by  the  true  owner,  shall,  on  conviction  thereof,  be  punished 
by  imprisonment  in  the  territorial  prison,  for  a  term  not  less 
than  SIX  months,  nor  more  than  five  years. 

Sbc.  69.  Every  servant,  officer,  or  person  employed  in  any 
public  department,  station  or  office  of  the  government  of  this 
territory,  or  of  any  county  of  this  territory,  or  in  any  office 
of  a  corporate  body,  who  shall  embezzle,  steal,  secrete,  or 
fraudulentlv  take  and  carry  away  any  money,  goods,  chattels, 
efiTects,  boots,  or  book  of  record,  or  of  account,  Dond  or  bonds, 
promissory  note  or  notes,  bank  bill  or  notes,  or  any  other 
writing  or  security  for  the  payment  of  money  or  property  of 
whatever  description  it  may  be,  being  the  property  of  said 
territory,  county  or  corporate  body,  shall,  on  conviction  thereof, 
be  punished  by  imprisonment  in  the  territorial  prison  for  a 
period  of  time  not  less  than  one  year,  nor  more  than  ten 
years. 

Sec.  70.  If  any  officer  or  person  who  now  is  or  hereafter 
may  be  intrusted  by  law  to  collect,  disburse,  or  receive,  or 
safely  keep  any  money  or  moneys,  revenue  or  revenues  be- 
lonffing  to  this  territory,  to  the  school  fund  of  this  territory, 
to  the  school  fund  of  any  county  or  township  of  any  county 
in  this  territory,  to  any  canal,  turnpike  or  railroad  fund  of  this 
territory,  or  any  county  thereof,  or  to  any  fund  for  the  im- 
provement of  any  public  road  or  roads,  river,  creek  or  other 
water  course  bordering  on  or  within  this  territory,  or  to  any 
other  fund  now  beinff  or  hereafter  to  be  established  by  law,  for 
.  public  purposes,  and  who  shall  fail  or  refuse  to  pay  over  all 
moneys,  warrants,  bills,  notes  and  orders  which  any  such  officer 
or  person  shall  receive  for  disbursement,  and  has  not  disbursed, 
or  shall  collect,  or  shall  receive,  or  shall  receive  for  safe 
keeping,  belonging  to  this  territory,  to  any  county  of  this  ter- 
ritory, or  to  any  such  fund  as  aforesaid,  when  such  officer  or 
person  shall  thereto  be  required  by  law,  and  demand  duly 
made  by  the  successor  or  successors*  of  such  officer,  or  person 
in  office,  or  by  the  officer  or  person  to  whom  such  money, 
warrant,  bills,  notes  or  orders  ought,  bylaw,  to  be  paid  over,  or 
his  or  their  attorney  or  agent,  duly  authorized  in  writing,  signed 
and  acknowledged,  if  such  demand  be  practicable,  every  such 
officer  or  person  shall,  on  conviction  therefor,  be  punished  by 
imprisonment  in  the  territorial  prison  for  a  term  not  less  than 
one  year  nor  more  than  two  years :    Provided,  That  no  person 
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9hall  he  imprisoned  in  the  territorial  priscHi,  under  this  Bection 
unless  the  money  not  jpaid  over  shall  amount  to  more  thsA 
one  hundred  dollars,  or  if  it  ai>pear  that  such  failure  or  refusal 
shall  be  occasioned  by  unavoidable  accident  or  loss*  Every 
person  convicted  under  the  provisions  of  this  section  shall  for- 
ever thereafter  be  disqualified  from  holding  any  office  of  honor, 
trust  or  profit  in  this  territoiy. 

Sbc.  71.  That  if  any  officer  of  the  territory,  or  of  anv 
county,  city  or  town  in  this  territory,  charged  with  the  sare 
keeping,  transfer  or  disbursement  of  public  money,  shall  con- 
vert  to  his  own  use,  in  any  wav  whatever,  or  shall  use,  by  the 
way  of  investment  in  any  kind  of  property  or  merchandise,  or 
shall  loan  with  or  without  interest,  any  portion  of  the  public 
pioneys,  bonds  or  other  evidences  of  indebtedness  of  the  tetw 
ritory,  intrusted  to  him  for  safe  keeping,  transfer  or  disburse* 
ment,  ar  any  other  purpose,  every  such  act  shall  be  deemed 
and  adjudged  to  be  an  embezzlement  of  so  much  of  said  moneys 
as  shall  be  thus  taken,  converted,  invested,  used  or  loaned, 
which  is  hereby  declared  to  be  felony ;  and  the  neglect  or  re- 
fusal to  pay  over  on  demand  any  public  moneys  in  his  hands, 
upon  the  presentation  of  a  draft,  or  order,  or  warrant,  drawn 
upon  him  by  the  proper  officer,  or  any  officer  authorized  by 
law,  and  signed  by  such  officer,  or  to  transfer  or  disburse  any 
such  moneys,  promptly,  according  to  law,  on  the  legal  require- 
ment of  any  officer  authorized  to  make  such  requirement,  shall 
be  prima  facie  evidence  of  such  conversion  to  his  own  use  of 
the  public  moneys  as  may  be  in  his  hands.  All  persons  ad- 
vi&ing,  or  knowingly  or  wilftilly  participating  in  such  embez* 
element,  upon  being  convicted  thereof  before  any  court  of  this 
territory,  of  competent  jurisdiction,  shall,  for  every  such 
offence,  forfeit  and  pay  to  the  territory  a  fine  equal  to  the 
amount  embezzled,  and  shall  suffer  imprisonment  in  the  terri- 
ritorial  prison  for  a  term  not  less  than  one  year  nor  more  than 
five  years, 

Seo.  72.  Every  person  who  shall  fraudulently  or  maliciously 
tear,  burn,  efface,  cut  or  in  any  way  destroy  any  debt,  lease,  bond 
will,  or  any  other  writing  sealed,  or  any  bank  bill,  or  note^ 
check,  warrant  or  certificate,  for  the  payment  of  money  or 
other  thing,  or  the  delivery  of  goods,  or  any  certificate  or  other 
public  security  of  this  territory,  or  of  the  United  States,  or  <rf 
any  state  or  territory,  for  the  payment  of  money,  or  anv  re- 
ceipt, acquittance,  release,  or  deference,  discharge  of  any  deb<v 
suit,  or  other  demand,  or  any  transfer,  or  assurance  of  money, 
stock,  goods,  chattels,  or  other  property,  or  anv  letter  of  attor- 
ney, or  other  power,  or  any  day  dook,  or  other  book,  or  ao- 
count,  or  any  agreement  or  contract  whatsoever,  with  intent 
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to  defraud,  prejudice,  or  injure  any  person,  or  body  corporate, 
shall,  upon  conviction  thereof,  be  punished  by  imprisonment 
in  the  territorial  prison  for  a  term  not  less  than  one  year,  nor 
more  than  five  years. 

Sec.  73.  Every  person  who  shall  wilfully  or  maliciously 
remove  any  monument  of  stone,  wood,  or  other  durable  mate- 
rial, erected  for  designating  the  comer  or  other  point,  or  any 
Sost  or  stake  fixed  or  driven  the  ground  for  the  purpose  or 
esiffnatiug  a  point  in  the  boundary  of  any  lot  or  tract  of  land, 
or  alter  the  marks  on  any  tree,  post,  or  other  monument, 
made  for  the  purpose  of  designating  anv  point,  course  or  line, 
in  the  boundary  of  any  lot  or  tract  of  land,  or  shall  cut  down 
or  remove  any  tree  upon  which  any  such  marks  shall  be  made 
for  such  purpose,  with  the  intent  to  destroy  such  marks,  shall, 
upon  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and 
punished  by  fine  not  less  man  one  hundred,  nor  more  than 
two  thousand  dollars,  or  by  imprisonment  in  the  county  jail 
for  a  term  not  less  than  one  month,  nor  more  than  one  year* 
8eo.  74.  If  any  clerk,  apprentice  or  servant,  or  other  person^ 
whether  bound  or  hired,  to  whom  any  money,  or  goods,  or 
chattels,  or  other  property,  shall  be  entrusted  by  his  master  or 
employer,  shall  witharaw  himself  from  his  master,  or  employer 
ana  go  away  with  the  money,  goods,  chattels,  or  other  pn> 
perty,  or  any  part  thereof,  with  intent  to  steal  the  same,  and 
defraud  his  master  or  employer  thereof,  contrary  to  the  confi- 
dence and  trust  in  him  reposed  by  his  said  master  or  employer, 
or  being  in  the  service  of  his  said  master  or  employer,  snaU 
embezzle  the  said  mioney,  ^ods,  or  chattels  or  property,  or 
any  part  thereof,  or  otherwise  shall  convert  the  same  to  his 
own  use,  with  like  purpose  to  steal  the  same,  every  person  so 
ofiendin^  shall  be  punished  in  the  manner  prescribed  by  law, 
Ism*  feloniously  stealing  property  of  the  value  of  the  articles  so 
taken,  embezzled  or  converted* 

Sbo.  76.  If  any  bailee  of  any  money,  goods,  or  property^ 
shall  convert  the  same  to  his  own  use,  with  intent  to  steal  the 
same,  he  shall  be  deemed  guilty  of  grand  or  petit  larceny, 
accoitling  to  the  amount  of  tne  money,  or  value  of  the  goods, 
chattels,  or  property  so  converted,  in  the  same  mtmner  as  if 
the  original  taking  had  been  felonious,  and  on  convictioii 
thereof,  shall  be  punished  accordingly. 

S£G.  76.  K  any  lodger  shall  take  away,  with  intent  to  steal, 
embezzle,  or  purloin,  any  bedding,  furniture,  goods  or  chattels, 
which  he  is  to  use  in  or  with  bis  lodging,  he  shall  be  deemed 
to  be  guilty  of  grand  or  petit  larceny,  according  to  the  value 
of  the  property  so  taken,  and  on  conviction,  shall  be  punished 
accordingly. 
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VIL— FORGERY  AND  COUNTERFEITING. 

Bbo.  77.  Certain  ofTences  deemed. 

78.  Counterfeitiog  coin,  poaflearing  or  receiving. 

80.  Counterfeiting  Btamps,  labels,  etc. 

81.  Selling  goods  having  forged  stamps. 

82.  Possessing  or  receiving  forged  instmments  in  writing. 

83.  Posseaaing  or  passing  flctitioos  papers. 

84.  Making  or  possessing  coanterfeit  die  or  plates. 

85.  Proof  of  information,  experts  to  prove. 
87.  Counterfeiting  seals,  gold  dust,  etc. 

89.    Possessing  or  receiving  counterfeit  gold  dust,  etc. 

Sbc.  77.  Every  person  who  shall  falsely  make,  alter,  forge 
or  counterfeit  any  record  or  other  authentic  matter  of  a  public 
nature  or  character,  letters-patent,  deed,  lease,  indenture, 
writing  obligatory,  will,  testament,  codicil,  annuity,  bond, 
covenant,  bank  bill  or  note,  post  note,  check,  draft,  bill  of 
exchange^  contract,  promissory  note,  due  bill  for  the  payment 
of  money  or  property,  receipt  for  money  or  propertv,  power  of 
attorney,  any  auditor's  warrant  for  the  payment  oi  money  at 
the  treasury,  county  order  or  warrant,  or  request  for  the  pay- 
ment of  money,  or  the  delivery  of  goods  or  chattels  of  any 
kind,  or  for  the  delivery  of  any  instrument  of  writing,  or  re- 
ceipt for  money  or  goods,  or  any  acquittance,  release  or  dis- 
charge of  any  debt,  account,  suit,  action,  demand  or  other 
thing,  real  or  personal,  or  any  transfer  of  assurance  of  money, 
stock,  goods,  chattels,  or  other  property  whatever,  or  any  letter 
of  attorney,  or  other  power  to  receive  money  or  to  receive  or 
transfer  stock  or  annuities,  or  to  let,  lease,  dispose  of,  alien 
or  convey  any  goods  or  chattels,  lands  or  tenements,  or  other 
estate,  real  or  personal,  or  any  acceptance  or  indorsement  of 
any  bill  of  excnange,  promissory  note,  draft,  order  or  assign- 
ment of  any  bond,  writing  obliffatory,  or  promissory  note,  for 
money  or  other  property,  or  shall  counterfeit  or  forge  the  seal 
or  handwriting  of  anouier,  with  intent  to  damage  or  de&aud 
any  person  or  persons,  body  politic  or  corporate,  whether  the 
said  person  or  persons,  body  politic  or  corporate,  reside  in  or 
belong  to  this  territory  or  not,  or  shall  utter,  publish,  pass  or 
attempt  to  pass,  as  true  and  genuine,  any  of  the  above  named 
false,  altered,  forged  or  counterfeited  matters,  as  above  speci- 
fied and  described,  knowing  the  same  to  be  false,  altered,  forged 
or  counterfeited,  with  intent  to  prejudice,  damage  or  defraud 
any  person  or  persons,  body  politic  or  corporate,  whether  the 
eaid^  person  or  persons,  body  politic  or  corporate,  reside  in  this 
territory  or  not ;  every  person  so  offending  shall  be  deemed 
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^Wty  of  forgery,  and  upon  conviction  thereof,  shall  be  pun- 
ished, by  imprisonment  in  the  territorial  prison  for  a  term  not 
less  than  one  year,  nor  more  than  fourteen  years. 

Sec.  78,  Every  person  who  shall  counterfeit  any  of  the 
species  of  gold  or  silver  coin  now  current,  or  that  shall  here- 
after be  current  in  this  territory,  or  shall  pass  or  give  in  pay- 
ment such  counterfeit  coin,  or  permit,  cause  or  procure  the 
same  to  be  uttered  or  passed,  with  intention  to  defraud  any 
person  or  persons,  boav  politic  or  corporate,  knowing  the 
same  to  be  counterfeited,  shall  be  deemed  guilty  of  counter- 
feiting ;  and,  upon  conviction  thereof,  shau  be  punished  by 
imprisonment  in  the  territorial  prison  for  a  term  not  less  tiian 
one  year,  nor  more  than  fourteen  years. 

Sec.  79.  Every  person  who  shall  have  in  his  possession,  or 
receive  for  any  other  person,  any  counterfeit  gold  or  silver 
coin  or  coins  of  the  species  now  current  or  hereafter  to  be 
current  in  this  territory,  with  intention  to  utter  or  pass  the 
same,  or  permit,  cause  or  procure  the  same  to  be  uttered  or 
passed,  with  intention  to  defraud  any  person  or  persons,  body 
politic  or  corporate,  knowing  the  same  to  be  counterfeited, 
and  being  thereof  duly  convicted,  shall  be  punished  by  im- 
prisonment  in  the  territorial  prison  for  a  term  not  less  than 
one,  nor  more  than  fourteen  years. 

Sec.  80.  That  every  person  who  shall  knowingly  and  wil- 
fully forge  or  counterfeit,  or  caase  or  procure  to  be  forged  or 
counterfeited,  upon  any  goods,  wares  or  merchandise,  the  pri- 
vate stamps  or  labels  of  any  mechanic  or  maafacturer,  with 
intent  to  defraud  the  purchasers  or  manufacturers  of  any  goods, 
wares  or  merchandise  whatsoever,  shall,  on  conviction  thereof, 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by 
imprisonment  in  the  county  jail  for  a  term  not  exceeding  six 
months,  or  by  a  fine  not  less  than  three  hundred,  nor  more 
than  six  hundred  dollars. 

Sec.  81.  That  any  person  who  shall  sell  any  goods,  wares 
or  merchandise,  having  thereon  any  forged  or  counterfeit 
stamps  or  labels,  purporting  to  be  the  stamps  or  labels  of  any 
mechanic  or  manufacturer,  knowing  the  same  to  be  forged  or 
counterfeited,  without  disclosing  the  fact  to  the  punmaser, 
shall,  on  conviction  thereof,  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  imprisonment  in  the  county 
jail  for  a  term  not  exceeding  six  months,  or  by  fine  not  less 
than  three  hundred  dollars,  nor  more  than  six  hundred  dollars. 

Sec.  82.  Every  person  who  shall  have  in  his  possession,  or 
shall  receive  from  any  other  person,  any  forged  promissory 
note  or  notes,  or  bank  bills,  or  bills  for  the  payment  of  money 
or  property,  with  intention  to  pass  the  same  or  procure  the 
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same  to  be  nttered  or  passed,  with  intent  to  defraud  any  per* 
son  or  persons,  body  politic  or  corporate,  whether  such  person 
or  persons,  body  politic  or  corporate,  reside  in  or  belong  to 
this  territory  or  not,  knowing  the  same  to  be  forged  or  coun- 
terfeited ;  or  shall  have  and  keep  in  his  possession  any  blank 
or  unfinished  note  or  bank  bill,  made  in  uie  form  or  similitude 
of  any  promissory  note  or  bill  for  the  payment  of  money  or 
property,  made  to  be  issued  by  any  meorporated  bant  or 
banicing  company,  with  intention  to  fill  up  and  complete  such 
blank  and  unfinished  note  or  bill,  or  to  permit,  or  cause,  or 
procure  the  same  to  be  filled  up  and  completed,  in  onler  to 
utter  or  pass  the  same,  or  to  permit,  or  cause,  or  procure  the 
same  to  oe  uttered  and  passed,  to  defraud  any  person  or  per- 
sons, body  politic  or  corporate,  whether  in  this  territory  or 
elsewhere,  shall,  on  conviction  thereof,  be  punished  by  impris- 
onment in  the  territorial  prison  for  a  term  not  less  than  one 
year,  nor  more  than  fourteen  years. 

Sec.  83.  Every  person  who  shall  make,  pass,  utter  or  pub* 
fish,  with  an  intention  to  defraud  any  other  person  or  personS| 
body  politic  or  corporate,  either  in  this  territory  or  elsewhere, 
or  wiui  the  like  intention  shall  attempt  to  pass,  utter  or  pub- 
lish, or  shall  have  in  his  possession,  with  the  intention  to  ut- 
ter, pass  or  publish  any  fictitious  bill,  note,  or  check,  purport* 
ingtobe  the  bill,  note  or  check,  or  other  instrument  in  writing 
jBm"  the  payment  of  money  or  property,  of  some  bank,  corpo- 
ration, copartnership  or  indiviaual,  where,  in  fact,  there  shall 
be  no  such  bank,  copartnership  or  individual  in  existence,  the 
said  person  knowing  the  said  note,  bill,  check,  or  instrument 
in  writing  for  the  payment  of  money  or  property,  to  be  ficti- 
tious, shall  be  deemed  guilty  of  forgery ;  and,  on  conviction 
thereof,  shall  be  punished  bv  imprisonment  in  the  territorial 
prison  for  a  term  i^ot  less  than  one,  nor  more  than  fourteen 
years. 

Sbc.  84,  Every  person  who  shall  make,  or  knowingly  have 
in  his  possession,  any  die  or  dies,  plate  or  plates,  or  other  thing 
whatever,  made  use  of  in  counterfeiting  the  coin,  now  made 
current  or  hereafter  to  be  made  current  in  this  territory,  or  in 
counterfeiting  bank  notes  or  bills,  upon  conviction  thereof^ 
shall  be  punished  by  imprisonment  in  the  territorial  prison  for 
a  term  not  less  than  one  year,  nor  more  than  fourteen  years; 
and  all  such  dies,  plates,  apparatus,  paper,  metal,  or  machine, 
intended  for  the  purpose  aforesaid,  shall  be  destroyed. 

Sxc.  85.  On  the  trial  of  anv  person  for  forging  any  bill  or 
note,  purporting  to  be  the  bill  or  note  of  some  incorporated 
GOinpanjf  or  bank,  or  for  passing  or  attempting  to  pass,  or 
having  in  possession,  with  intent  to  pass,  any  such  forged  bill, 
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or  note,  it  shall  not  be  necessary  to  prove  the  incorporation  of 
each  bank  or  company  by  the  charter  or  act  of  incorporation, 
but  the  same  may  be  proved  by  ceneral  reputation. 

Sec.  86.  Persons  of  skill  shall  be  competent  witnesses  to 
prove  that  such  bill  or  note  is  forged  or  counterfeited. 

Sec.  87.  Every  person  who  shall  fraudulently  forge  or  coun- 
terfeit the  seal  of  this  territory,  or  the  seal  of  any  court  or 
public  officer  by  law  entitled  to  have  and  use  a  seal,  or  seal  of 
any  corporation,  and  shall  make  use  of  the  same,  or  shall  forge 
or  counterfeit  the  signature  of  any  public  officer,  or  seal  of  anjjr 
corporation,  or  shall  unlawfully  and  corruptly,  and  with  evil 
intent,  affix  any  of  the  true  seals  to  any  commission,  deed, 
warrant,  pardon,  certificate,  or  other  writing,  or  who  shall 
have  in  his  possesaian  or  custody  any  such  counterfeit  seal,  and 
shall  wilfully  conceal  the  same,  knowing  it  to  be  falsely  made 
and  counterfeited,  and  shall  thereof  be  convicted,  shall  oe  pun- 
ished by  imprisonment  in  the  territorial  prison  for  a  term  not 
less  than  one  year,  nor  more  than  fourteen  years. 

Bec.  88.  u  any  person  shall  counterfeit  any  kind  or  species 
of  gold  dust,  or  silver,  gold  bullion,  or  bars,  lumps,  pieces,  or 
nuggets  of  gold  or  silver,  or  description  whatsoever  of  uncoined 
gold  or  silver,  currently  passing  in  this  territory,  or  shall  alter 
or  put  off  any  kind  of  uncoined  gold  or  silver  mentioned  in 
this  section,  for  the  purpose  of  defrauding  any  person  or  per- 
sons, body  politic  or  corporate,  or  shall  make  any  instrument 
for  counterfeiting  any  kind  of  uncoined  gold  or  silver  as  afore^ 
said,  knowing  the  purpose  for  which  such  instrument  was 
made,  or  shall  knowingly  have  in  his  possession,  and  secretly 
keep  any  instrument  for  the  purpose  of  counterfeiting  any 
kind  of  uncoined  gold  or  silver  as  aforesaid,  eveiy  such  person 
BO  offending,  shall  be  deemed  guilty  of  counterfeiting,  and 
upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  territorial  prison  for  a  term  of  not  less  than  one  year, 
nor  more  than  fourteen  years. 

Sbc.  89.  Every  person  who  shall  have  in  his  possession,  or 
receive  for  any  other  person,  any  counterfeit  gold  dust,  silver, 
gold,  bullion  or  bars,  lumps,  pieces  or  nuggets  of  gold  or  sil- 
ver, or  any  description  whatsoever  of  uncoined  gold  or  silver, 
currently  passing  in  this  territory,  or  entering  in  anywise  into 
the  circulating  medium  of  this  territory,  with  the  intention  to 
pass,  utter  or  put  off  the  same,  or  permit,  cause  or  procure  the 
same  to  be  uttered  or  passed,  with  intention  to  defraud  any 
person  or  persons,  body  politic  or  corporate,  knowing  the  same 
to  be  counterfeit,  and  being  thereof  duly  convicted,  shall  be 
punished  by  imprisonment  in  the  territorial  prison  for  a  term 
of  not  less  than  one  year,  nor  more  than  fourteen  years. 
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VIII.— CRIMES  AND  OFFENCES  AGAINST  PUBLIC  JUSTICE. 

Bio.  90.  Peijory  and  Babordination. 

91.  CoDTiction  bj  perjurj,  deemed  murder. 

92.  Bribery  of  jadge,  or  members  of  legislative  assembly. 

93.  Officers  receiving  bribe,  attempting  to  bribe  officers. 

95.  Stealing,  altering,  or  defkcingrecoids. 

96.  Inhumanity  to  prisoners. 

97.  Beftasing  to  deliver  records. 

98.  Personating  another,  obstructing  officers  in  service  of  process. 
101.  Releasing  prisoner  after  conviction,  or  before  conviction. 

103.  Escape,  volnntarily  permitting  it. 

104.  Aiding  escape,  releasing  prisoner  on  dvfl  process. 

106.    Aiding  nnsnccearfU  attempt  to  escape,  officer  peimitting,  etc.,  before 
conviction.  ' 

108.  Officer  refusing  to  receive,  or  arrest. 

109.  Compromising  oiiences,  conspiring  to  commit,  etc. 
111.    Unauthorized  action  of  one  for  another,  embracery. 
113.    Extortion,  purchasing  judgments. 

115.  Selling  office. 

116.  Sending  threatening  letters. 

117.  Opening  sealed  letters  of  another. 

Sec.  90.  'Every  person,  having  taken  a  lawful  oath  or  made 
affirmation,  in  any  judicial  proceeding,  or  in  any  other  matter 
where,  by  law,  an  oath  or  affirmation  is  required,  who  shall 
swear  or  affirm,  wilfully,  corruptly,  and  falsify,  in  a  matter 
material  to  the  issue  or  point  in  question,  or  shall  suborn  any 
other  person  to  swear  or  affirm,  as  aforesaid,  shall  be  deemed 

fuilty  of  pequry,  or  subordination  of  perjury,  as  the  case  may 
e ;  and,  upon  conviction  thereof  shall  be  punished  by  im- 
prisonment in  the  territorial  prison  for  a  term  of  not  less  than 
one  year,  nor  more  than  fourteen  years. 

Sec.  91.  Every  person  who,  bv  wilful  and  corrupt  perjury, 
or  subordination  of  peijury,  shall  procure  the  conviction  and 
execution  of  any  innocent  person,  shall  be  deemed  js^uilty  of 
murder ;  and,  upon  conviction  thereof;  shall  suffer  the  pun- 
ishment of  death. 

Sec.  92.  If  any  person  or  persons  shall,  directly  or  indi- 
rectly, give  any  sum  of  money  or  other  bribe,  present  or  re- 
ward, or  any  promise,  contract,  obligation  or  security  for  the 
payment  or  delivery  of  any  money,  present,  reward,  or  any 
other  thing,  to  obtain  or  procure  the  opinion,  judgment  or  de- 
cree of  any  judge  or  justice  of  the  peace,  acting  within  this 
territory,  or  to  corrupt,  induce  or  influence  such  judge  or  jus- 
tice of  the  peace  to  be  more  favorable  to  one  side  than  to  the 
other,  in  any  suit,  matter  or  cause  pending  or  to  be  brought 
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before  him  or  them ;  or  shall,  directly  or  indirectly,  give  any 
sum  or  sums  of  money,  presents  or  rewards,  or  any  promise, 
contract,  obligation  or  security  for  the  payment  or  delivery  of 
any  money,  present  or  reward,  or  any  other  tiling,  to  obtain, 
procure  or  influence  any  member  of  the  legislative  assembly, 
or  to  incline,  induce  or  influence  any  such  member  of  the  leg- 
islative assembly  to  be  more  favorable  to  one  side  than  the 
other,  on  any  question,  election,  matter  or  thing  pending  or 
to  be  brought  before  the  legislature,  or  either  house  thereof;  the 
person  so  giving  any  money,  bribe,  present  or  reward,  promise, 
contract,  ODlieation  or  security,  with  interest  and  for  the  pur- 
pose aforesaid,  and  the  judge,  justice  of  the  peace,  or  member 
of  the  le^slative  assembly  who  shall  accept  or  receive  the 
same,  shsll  be  deemed  guilty  of  bribeiy ;  and,  on  conviction, 
shall  be  punished  by  imprisonment  in  the  territorial  prison  for 
a  term  not  less  than  one  year,  and  shall  be  disqualified  from 
holding  any  oflice  of  honor,  trust  or  profit  in  this  territory. 

Sbo.  98.  If  any  person  shall,  directly  or  indirectly,  give 
any  sum  or  sums  of  money,  or  any  other  bribe,  present  or  re- 
ward, or  any  promise,  contract  or  security  for  the  payment  of 
any  money,  present  or  reward,  or  any  other  thing,  to  any  judge, 
justice  of  the  peace,  sheriff,  coroner,  clerk,  constable,  jailor, 
attorney  general,  district  or  county  attorney,  member  of  the 
legislative  assembly,  or  other  oflicer,  ministerial  or  judicial,  or 
assessor,  (but  such  fees  as  are  allowed  by  law)  the  person  so 
giving  and  the  officer  so  receiving  any  money,  bribe,  nresent, 
reward,  promise,  contract,  obligation  or  security,  shall  be 
deemed  guilty  of  bribery ;  and,  on  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  territorial  prison  for  a  term 
not  less  than  one  year,  nor  more  than  ten  years,  and  shall  be 
disqualified  from  holding  any  office  of  honor,  trust  or  profit  in 
this  territoiy. 

Sbo.  94.  Every  person  who  shall  offer  or  attempt  to  bribe 
any  member  of  the  legisla^ve  assembly,  judge,  justice  of  the 
peace,  sherifi[^  coroner,  clerk,  constable,  jailor,  attorney  gen- 
eral, district  or  county  attorney,  or  other  ministerial  or  judicial 
officer,  or  assessor,  in  any  of  the  cases  mentioned  in  the  two 
preceding  sections ;  and  every  member  of  the  legislative  as- 
sembly, judge,  justice  of  the  peace,  sheriff,  coroner,  clerk,  con- 
stable, jailor,  attorney  general,  district  or  county  attorney,  or 
other  ministerial  or  judicial  officer,  or  assessor,  who  shall  pro- 
pose or  agree  to  receive  a  bribe,  in  any  of  the  cases  mentioned 
in  either  of  the  two  preceding  sections,  shall,  on  conviction, 
be  imprisoned  in  the  territorial  prison  for  a  term  not  less  than 
one  year,  nor  more  than  five  years,  and  shall  be  disqualified  to 
hold  any  office  of  honor,  trust  or  profit  in  this  territory. 


del 


458  GBIKB8  AHB  PUKUHMSBtTS. 

Sec.  95.  If  any  jadge,  justice  of  the  peace,  sheriff^  coroner^ 
clerky  recorder,  or  other  public  officer,  or  asseesor,  or  any  pei^ 
son  whatsoever,  shall  steal,  embezzle,  corrupt,  alter,  withdraw, 
&l8ify,  avoid  any  record,  process,  charter,  gift,  grant,  convey- 
ance, bond,  or  contract,  or  shall  knowingly  and  wilfully  ti^Q 
ofi',  discharge,  or  conceal,  any  issue,  forfeited  recognizance,  or 
other  forfeiture,  or  shall  forge,  deface  or  &lsifv  any  document 
or  instrument  recorded,  or  any  registered  acknowledgement^ 
or  certificate,  or  shall  alter,  deface  or  falsify  any  minute,  docu« 
ment,  book,  or  any  proceeding  whatever  of^  or  belonging  to 
any  public  office  in  this  territory,  the  person  so  offending,  and 
being  thereof  duly  convicted,  shall  be  punished  by  imprison* 
ment  in  the  territorial  prison  for  a  term  not  less  than  one  year^ 
nor  more  than  ten  years,  and  be  fined  in  any  sum  not  exceed-^ 
ing  five  thousand  dollars. 

Bbc.  96.    Every  sheriflF,  or  jailor,  or  person,  who  shall  be 

lilty  of  wilful  inhumanity  or  oppression  to  any  prisoner  un* 
ler  his  care  or  custody,  shall  be  fined  in  any  sum  not  exceed- 
ing two  thousand  dollars,  and  shall  be  removed  from  office. 

Sbo.  97.  If  any  officer  whose  office  shall  be  abolished  by 
law,  or  who  after  the  expiration  of  the  time  for  which  he  may 
be  appointed  or  elected,  or  after  he  shall  have  resigned,  or  been 
legally  removed  from  office,  shall  wilftilly  and  unlawfully  with- 
hold or  detain  from  his  successor,  or  other  person  entitled 
thereto  by  law,  the  records,  papers,  documents,  or  other  writ- 
ing appertaining  or  belonging  to  his  office,  or  mutilate  or  des- 
1at)y,  or  take  away  the  same,  uie  person  so  offending  shall,  on 
convictibn,  be  punished  by  imprisonment  in  the  territorial 
prison  for  a  term  not  less  than  one  year,  nor  more  than  ten 
years.  The  provisions  of  this  section  shall  apply  to  any  per- 
son who  shall  have  such  records,  documents,  papers,  or  other 
writings,  in  his,  her  or  their  possession,  and  shall  wilfully  mu- 
tilate, destroy,  withhold,  or  detain  the  same  as  aforesaid. 

Sbc.  98.  Every  person  who  shall  falsely  represent  or  per- 
sonate another,  and  in  such  assumed  character  shall  marry  an«» 
Other,  become  bail  or  security  for  any  party,  in  any  proceeding 
dvil  or  criminal,  before  anv  court  or  officer  authorized  to  take 
such  b^l  or  surety,  or  confess  any  judgment,  or  acknowledge 
the  execution  of  any  conveyance  of  real  estate,  or  of  any 
other  instrument,  which,  by  law,  may  be  recorded,  or  do  any 
other  act  in  the  course  of  any  suit,  proceeding  or  prosecution, 
whereby  the  person  so  represented  or  personated  may  be  made 
liable  in  any  event  to  the  pavment  of  any  debt,  damages,  costs, 
or  sum  of  money,  or  his  nght  or  interest  may,  in  any  manner^ 
be  affected,  shall,  upon  conviction,  be  punish^  by  imprison- 
ment in  the  territorial  prison  for  a  term  not  less  than  oneyeari 
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nor  exceeding  two  years,  or  by  fine  not  ezceediDg  five  thoa-' 
sand  dollars. 

S£C.  99.  Every  person  who  shall  falsely  represent  or  per* 
Bonate  another,  and,  in  such  assumed  character,  shall  receive 
any  m6ney,  or  valuable  property  of  any  description,  intended 
to  be  dehvered  to  the  person  so  personated,  snail  upon  con* 
viction,  be  punished  in  the  same  manner,  and  to  the  same  ex« 
tent,  as  for  feloniously  stealing  the  knoney  or  property  so 
received. 

Sbc.  100.  If  any  person  shall  knowingly  and  willfully  ob- 
struct, resist  or  oppose  any  sheri^  deputy  snerifF,  coroner,  con* 
stable,  marshal,  policeman  or  other  officer  of  this  territory,  or 
other  person  duly  authorized,  in  serving  or  attempting  to  serve 
any  law  process  or  order  of  any  court,  judge  or  justice  of  the 
peace,  or  any  other  legal  process  whatever ;  or  shall  assault  or 
neat  any  such  officer  or  person  duly  authorized,  in  serving  or 
executing,  or  attempting  to  serve  or  execute,  any  order  or 
process,  as  aforesaid,  or  for  having  served  or  executed,  or 
attempting  to  serve  or  execute  the  same,  every  person  so 
ofiendinff  shall  be  fined  in  any  sum  not  exceeding  nve  thou* 
sand  dollars,  aud  punished  (imprisoned)  in  the  territorial  prison 
for  a  term  not  less  than  one  year,  nor  more  than  five  years  i 
Prmdedj  Any  officer  or  person  whatsoever  that"  may  or  shall 
assault  or  beat  any  individual,  under  color  of  his  commission 
or  authority,  without  lawful  necessity  so  to  do,  shall,  on  con* 
viction,  suffer  the  same  punishment. 

Sxc.  101.  If  any  person  or  persons  shall  set  at  liberty  or 
rescue  any  person  who  shall  have  been  found  guilty  or  convic* 
ted  of  a  crime,  the  punishment  of  which  is  death,  such  person, 
on  conviction  thereof,  shall  be  punished  bv  imprisonment  in 
the  territorial  prison  tor  a  term  not  less  than  one  year,  nor 
more  than  fourteen  years;  and  if  any  person  or  persons  shall 
set  at  liberty  or  rescue  any  person  who  shall  have  been  found 
^ilty  or  convicted  of  a  crime,  the  punishment  of  which  is 
imprisonment  in  the  territorial  prison,  the  person  so  offendinei 
on  conviction  thereof,  shall  be  sentenced  to  the  same  punish* 
ment  that  would  have  been  inflicted  on  the  person  so  set  at 
liberty  or  rescued. 

8x0.  102.    If  any  person  shall  set  at  liberty  or  rescue  any 

g^rson  who,  before  conviction,  stands  charged  or  committed 
r  any  capital  offence,  or  crime  punishable  in  the  territorial 
prison,  such  person  so  offending  shall,  on  conviction,  be  fined 
m  any  sum  not  exceeding  one  thousand  dollars,  and  impris* 
oned  in  the  territorial  prison  not  less  than  one  year,  nor  ex- 
ceeding ten  years ;  and  if  the  person  rescued  or  set  at  liberty 
stands  charged,  committed  or  convicted  of  any  misdemeanor 
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or  other  offence,  punishable  by  fine  or  imprisonment,  or  both, 
the  person  convicted  of  such  rescue  or  setting  at  liberty  shall 
suffer  the  same  punishment  that  would  hare  been  inflicted  on 
the  person  rescued  or  set  at  liberty,  if  he  or  she  had  been 
found  guilty. 

Sec.  108.  If  any  sherifi^  deputy  sheriff  or  jailor,  or  any 
person  employed  by  them  as  a  guard,  shall  fraudulently  con- 
trive, procure,  aid,  connive  at,  or  otherwise  voluntarily  suffer 
the  escape  of  any  convict  in  custody,  eveiy  such  person,  on 
conviction,  shall  be  punished  by  imprisonment  in  the  terri- 
torial prison  for  a  term  not  less  than  one  year,  nor  for  more 
than  ten  years,  and  fined  in  a  sum  not  exceeding  ten  thousand 
dollars. 

Sec.  104.  If  any  person  shall  carry  to  any  convict  im- 
prisoned or  in  custody,  or  into  any  county  jail,  or  other  place 
where  such  convict  may  be  confined,  any  tool,  weapon  or 
other  aid,  with  intent  to  enable  such  convict  to  escape  such 
custody  or  confinement,  whether  such  escape  be  effected  or 
not,  any  person  so  offending,  on  conviction  thereof,  shall  be 
punished  by  a  fine  not  exceeding  five  thousand  dollars,  or  im- 
prisoned in  the  territorial  prison  not  less  than  one  year,  nor 
more  than  five  vears. 

Seo.  105.  If  any  person  or  persons  shall  rescue  another  in 
lawful  custody,  on  civil  process,  such  person  or  perons  shall, 
on  conviction,  be  fined  in  any  sum  not  exceeding  one  thou- 
sand dollars. 

Sec.  106.  If  any  person  shall  aid,  or  assist,  a  prisoner, 
lawfully  imprisoned  or  detained  in  custody,  for  any  offence 
a^inst  this  territory,  or  who  shall  be  lawfully  confined,  by 
virtue  of  any  civil  process,  to  make  his  or  her  escape  from  im* 
prisonment  or  custody,  though  no  escape  be  actually  made ;  or 
if  any  person  shall  convey,  or  cause  to  be  delivered,  to  such 
prisoner,  any  disguise,  instrument,  or  arms,  proper  to  facili- 
tate the  escape  of  such  prisoner ;  any  person  so  offending 
(although  no  escape  or  attempt  to  escape  be  actually  made) 
shall,  on  conviction,  be  puniuied  by  fine  not  exceeding  five 
thousand  dollars,  and  imprisoned  in  the  territorial  prison  not 
less  than  one  year,  nor  more  than  five  years. 

Sec.  107.  If  any  sheriff,  coroner,  jailor,  keeper  of  a  prison, 
constable,  or  other  officer  or  person  whatever,  Imvingany  pris- 
oner in  his  legal  custody,  before  conviction,  shall  voluntarily 
suffer,  or  permit,  such  prisoner  to  escape,  or  go  at  large,  every 
such  officer  or  person  so  offending  shall,  on  conviction,  be 
fined  in  any  sum  not  exceeding  five  thousand  dollars,  and  im* 
prisoned  in  the  territorial  prison  not  less  than  one  year,  nor 
exceeding  five  years :  JProvtdedj  That  if  such  person  be  in  cus- 
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tody,  charged  with  murder,  or  other  capital  offence,  then  su^h 
officer  or  person,  suffering  or  permitting  such  escape,  shall  be 
punished  by  imprisonment  in  the  territorial  prison  for  any 
term  not  less  than  one  year,  nor  more  than  ten  years.  A  neg- 
ligent escape  of  a  person  charged  with  a  criminal  offence,  be* 
fore  conviction,  from  the  custody  of  any  of  the  aforesaid  offi- 
cers, shall  be  deemed  a  misdemeanor,  and  he  shall  be  impis* 
oned  in  the  territorial  prison  for  a  term  not  less  than  one  year, 
nor  more  than  five  years,  or  shall  be  fined  in  a  sum  not  less 
than  one  thousand,  nor  exceeding  five  thousand  dollars. 

Sec.  108.  If  any  sheriff',  coroner,  keeper  of  a  jail,  consta- 
ble, or  other  officer,  shall  wilfully  refuse  to  receive  or  arrest 
any  person  charged  with  a  criminal  offence,  such  sheriff,  cor- 
oner, jailor,  constable,  or  other  officer,  so  offending  shall,  on 
conviction,  be  fined  in  any  sum  not  less  than  one  thousand, 
nor  more  than  five  thousand  dollars,  and  imprisoned  in  the 
territorial  prison  not  exceeding  five  years. 

Sec.  109.  Every  person  having  a  knowledge  of  the  actual 
commission  of  any  offence,  punishable  by  imprisonment  in  a 
county  jail,  or  by  tine,  or  of  any  misdemeanor,  or  violation  of 
any  statute,  for  which  any  pecuniary  or  other  penalty  is,  or 
shall  be  prescribed,  who  shall  take  any  money,  property, 
gratuity,  or  reward,  or  any  engagement  or  promise  therefor 
upon  any  agreement  or  understanding,  express  or  implied,  to 
compound  or  conceal  any  such  offence  or  misdemeanor,  nor 
(or)  to  abstain  from  any  prosecution  therefor,  or  to  withhold 
any  evidence  thereof,  shall,  upon  conviction  thereof,  be  fined 
in  any  sum  not  exceeding  five  hundred  dollars,  or  imprisoned 
in  the  county  jail  not  more  than  six  months ;  Prommd,  That 
this  section  shall  not  applv  to  those  offences  which  may  law- 
fully be  compromised  by  leave  of  the  court. 

Sec.  110.  If  two  or  more  persons  shall  conspire,  either  to 
commit  any  offence,  or  falsely  and  maliciouslv  to  indict  an- 
other for  any  offence,  or  to  procure  another  to  be  charged  or 
arrested  for  any  such  offence,  or  falsely  to  move  or  maintain 
any  suit,  or  to  cheat  or  defraud  any  person  of  any  property, 
by  any  means  which,  if  executed,  would  amount  to  a  cheat, 
or  to  obtain  money  or  property  by  false  pretenses,  or  to  cheat 
or  defraud  any  person  of  any  property,  by  any  means  which 
are  in  themselves  criminal,  or  to  commit  any  act  injurious  to 
the  public  health,  to  public  morals,  or  to  trade  or  commerce, 
or  for  perversion  or  obstruction  of  justice,  or  due  administra- 
tion of  the  laws,  they  shall,  on  conviction,  be  punished  by 
imprisonment  in  the  county  jail  not  more  than  six  months,  or 
by  a  fine  of  not  more  than  one  thousand  dollars ;  Provided^ 
That  it  shall  not  be  necessary,  to  procure  conviction  under 
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tl^ia  section^  to  prove  any  overt  act  done  in  pursuance  of  Buch 
conspiracy. 

Sec.  111.  If  any  person  shall  wilfully  take  upon  himself 
to  exercise  or  officiate  in  any  office  or  place  of  another,  in  this 
territory,  withoat  being  lawfully  authorized  thereto,  he  shall, 
upon  conviction  thereoJ^  be  fined  in  any  sum  not  exceeding 
one  thousand  dollars. 

Sbo.  112.  Embracery  is  an  attempt  to  influence  a  jaror  or 
jurors  corruptly  to  one  side,  by  threats  or  menaces,  or  by 
promises,  persuasions,  entreaties,  money,  and  the  like.  Eveiy 
embracer,  who  shall  directly  or  indirectly  promise,  or  ofter  to 
an^  juror,  or  procure  any  juror  to  take  money,  or  any  other 
bnbe,  present,  or  reward,  or  any  contract,  obligation,  or 
security  for  the  payment  or  delivery  of  any  money,  present, 
or  reward,  or  any  other  thing,  or  shall  corruptly  influ- 
ence, or  attempt  to  influence,  any  juror,  shall,  on  con- 
viction, be  fined  in  a  sum  not  exceeding  five  thousand  dol- 
lars, or  imprisoned  in  the  territorial  prison  not  less  than  one 
year,  nor  exceeding  five  years ;  and  any  juror  convicted  of 
taking  any  money,  present^  reward,  or  any  other  thing,  or 
corruptly  being  influenced,  as  aforesaid,  shall  suffer  the  like 
imprisonment,  and  be  forever  disqualified  to  act  as  a  juror* 
This  section  shall  apply  as  well  to  the  grand  as  the  trial 
jurors. 

Sec.  113.  If  any  judge,  justice  of  the  peace,  sheriff,  cor- 
oner, constable,  clerk  or  other  officer,  or  assessor,  of  this^ter- 
ritory,  ministerial  or  judicial,  shall  wilfully  receive  or  take  any 
fee  or  reward  to  do  or  execute  his  duty  as  such  officer,  except 
such  as  is  or  shall  be  allowed  by  law ;  or,  if  any  such  officer 
shall  wilfullv  or  corruptly  ask  or  demand,  as  a  condition  pre- 
cedent to  the  performance  of  his  duties  as  such  officer,  any 
fee  or  reward,  except  such  as  shall  be  allowed  by  law,  every 
such  officer  so  offending  shall  be  deemed  guilty  of  extortion ; 
and,  on  conviction,  shall  be  fined  in  any  sum  not  less  than 
two  hundred  dollars,  and  not  more  than  one  thousand  dollarSi 
and,  on  conviction,  removed  from  office. 

SxG.  114.  If  any  lustice  of  the  peace,  or  constable  of  the 
same  township,  shall,  directly  or  mdirectly,  purchase  any 
judgment,  or  part  thereof  on  the  docket  oi  such  justice,  or 
any  docket  in  his  possession,  he  shall,  upon  conviction  thereof 
be  fined  in  each  offence  in  any  sum  not  less  than  one  hundrea 
dollars,  nor  more  than  one  thousand  dollars. 

Sao.  115.  Every  person  holding  or^  exercising  any  office^ 
under  the  laws  and  constitution  of  this  territory,  who  shall, 
for  any  reward  or  gratuity,  paid  or  agreed  to  be  paid,  grant  to 
another  the  right  or  authority  to  discharge  any  of  the  duties 
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of  Boch  office,  shall  be  deemed  gniltj  of  a  miademeaDcnr ;  and, 
on  conviction^  shall  be  fined  in  any  sum  not  exceeding  five 
thousand  dollars,  and  shall  forfeit  his  office,  and  be  disabled 
from  holding  such  office;  and  every  person  who  shall  ^ve, 
and  make  any  agreement  to  give,  any  reward  or  gratuity,  in 
consideration  of  anv  such  grant  or  deputation,  shall,  upon 
conviction,  be  fined  in  any  sum  not  less  than  five  hundred, 
nor  exceeding  five  thousand  dollars. 

Sec.  116.  If  any  person  shall  knowingly  send  or  deliver 
any  letter  or  writing,  threatening  to  accuse  another  of  a  crime 
or  misdemeanor,  or  to  expose  or  publish  any  of  his  infirmities 
or  failings,  with  intent  to  extort  money,  goods,  chattels,  or 
other  valuable  things,  or  threatening  to  maim,  wonnd,  kill  or 
murder,  or  to  burn  or  destroy  his  house  or  other  property;  or 
to  accuse  another  of  a  crime  or  misdemeanor,  or  to  expose  or 
publish  any  of  his  infirmities,  though  no  money,  goods,  chattela 
or  valuable  thing  be  demanded,  such  person  so  offending 
shall,  on  conviction,  be  fined  in  any  sum  not  exceeding  five 
hundred  dollars,  and  imprisoned  in  thecounty  jail  not  exceeding 
six  months. 

Sbc.  117.  Every  person  who  shall  wilfully  open  or  read,  or 
cause  to  be  read,  any  sealed  letter  not  addressed  to  himself 
without  being  authorized  so  to  do,  either  bv  the  writer  of  such 
letter  or  by  the  prson  to  whom  it  is  addressed ;  and  every 
person  who  shall  maliciously  publish  the  whole  or  any  part  of 
such  letter,  without  the  authority  of  the  writer  thereof  or  of 
the  person  to  whom  the  same  was  addressed,  knowing  the 
same  to  have  been  opened,  shall,  upon  conviction,  be  pumshed 
by  fine  not  exceeding  one  thousand  dollars. 


IX.— OFFENCES  AGAINST  THE  PUBLIC  PEACE  AND 

TRANQuiLrrr. 

Bbo.  118.  Btatnrhiiig  tb«  peace,  Msembliiig  to  dMnrb,  ete. 

129.  Affny,  unlAwftil  afuenblace. 

123.  Bout,  fiot,  dietarbing  religioiu  meeting* 

124.  Liquor  MlliDg  at  camp  meetinga. 

125.  Officers  not  preventing  dnel> 

126.  Libel,  truth  to  be  given  in  evidence. 

Sbo.  118.  If  any  person  shall  wilfully  and  malieiously 
disturb  the  peace  or  quiet  of  any  neighborhood  or  fiamily,  by 
loud  or  unusual  noises,  or   by  tumultuous  and   oftensive 
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conduct,  threatening,  traducing,  quarreling,  challen^iuff  to 
fight,  or  fighting ;  every  person  convicted  thereof  shall  he 
fined  in  a  sum  not  exceeding  two  hundred  dollars  or 
imprisonment  in  the  county  jail  not  exceeding  two  months. 

Sbc.  119.  If  two  or  more  persons  assemble  for  the  purpose 
of  disturbing  the  public  peace  or  committing  any  unlawful 
act,  and  do  not  disperse,  on  being  desired  or  commanded  so  to 
do  by  ajudge  or  justice  of  the  peace,  sheriff,  coroner,  constable 
or  other  public  officer,  the  persons  so  offending  shall,  on  con- 
viction, be  severally  fined  in  any  sum  not  exceeding  five  hun- 
dred dollars,  and  imprisoned  in  the  county  jail  not  exceeding 
six  months. 

Seo.  120.  If  two  or  more  persons  shall,  by  agreement,  fight 
in  a  public  place,  to  the  terror  of  the  citizens  of  this  territory, 
the  persons  so  offending  shall  be  deemed  guilty  of  an  affray, 
and  shall  be  severally  fined  in  a  sum  not  exceeding  two  hundred 
dollars,  and  imprisoned  in  the  county  jail  not  more  than  one 
month. 

Sko.  121.  If  two  or  more  persons  shall  assemble  together 
to  do  an  unlawful  act,  and  separate  without  doing  or  advancing 
toward  it,  such  persons  shall  be  deemed  guilty  of  an  unlawful 
assembly ;  and,  upon  conviction  thereof,  shall  be  fined  sever- 
ally ill  a  sum  not  exceeding  two  hundred  dollars,  or  imprison- 
ment in  the  county  jail  not  exceeding  three  months. 

Seo.  122.  If  two  or  more  persons  shall  meet  to  do  an  un- 
lawful act  upon  a  common  cause  of  quarrel,  and  make  ad- 
vances toward  it,  they  shall  be  deemed  guilty  of  a  riot,  and  on 
conviction,  shall  be  severally  fined  in  a  sum  not  exceeding  five 
hundred  dollars,  or  imprisoned  in  the  county  jail  not  ex- 
ceeding six  months ;  and  if  two  or  more  persons  shall  actually 
do  an  unlawful  act  of  violence,  either  with  or  without  a  com- 
mon cause  of  quarrel,  or  even  do  an  unlawful  act  in  a  violent, 
tumultuous  and  illegal  manner,  they  shall  be  deemed  guilty 
of  a  riot,  and  upon  conviction  thereof,  shall  be  fined  in  any 
sum  not  exceeding  five  hundred  dollars  each,  or  by  imprison- 
ment in  the  county  jail  for  any  term  of  time  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment. 

Sec.  128.  Every  person  who  shall  wilfully  disquiet,  or  dis- 
turb any  congregation,  or  assembly  of  people  met  for  religious 
worship,  by  making  a  noise,  or  by  rude  and  indecent  behavior, 
or  profene  discourse  within  their  place  of  worship,  or  so  near 
to  the  same  as  to  disturb  the  order  or  solemnity  of  the  meeting, 
or  menace,  threaten,  or  assault  any  person  there  being,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  punished  by  nne  not 
exceeding  five  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  three  months. 
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Sbc.  124.  Every  person  who  shall  erect  or  keep  a  booth, 
tent,  stall  or  other  contrivance  for  the  purpose  of  selling  or 
otherwise  disposing  of  anj^  wine,  or  spiritous,  or  fermented 
liquors,  or  any  drink  of  which  wine,  -  spirituous  or  fermented 
liqnors  form  a  part,  within  one  mile,  within  any  camp  or  field 
meeting  for  religious  worship,  during  the  time  of  holding  such 
meeting,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
punished  by  fine  not  exceeditig  five  hundred  dollars. 

&E0.  125.  If  an V  judge,  justice  of  the  peace,  sheriff  or 
other  ofiicer  bound  to  preserve  the  public  peace,  shall  have 
knowledge  of  an  intention  on  the  part  of  any  two  persons  to 
fight  with  any  deadly  weapon  or  weapons,  and  such  officer 
shall  not  use  and  exert  his  official  authority  to  arrest  the  parties 
and  prevent  the  deed,  every  such  officer  shall  be  fined  in  a  sum 
not  exceeding  one  thousand  dollars. 

SEa  126.  A  libel  is  a  malicious  defamation,  expressed 
either  by  printing,  or  by  signSi  or  pictures,  or  the  like,  tending 
to  blacken  the  memory  of  one  who  is  dead,  or  to  impeach  the 
honesty,  integrity,  virtue  or  reputation,  or  publish  the  natural 
defects  ot  one  who  is  alive,  and  thereby  to  expose  him  or  her 
to  public  hatred,  contempt,  or  ridicule;  every  person,  whether 
the  writer  or  publisher,  convicted  of  the  offence,  shall  be  fined 
in  a  sum  not  exceeding  five  thousand  dollars,  or  imprison* 
ment  in  the  county  jail  not  exceeding  six  mouths.  In  all 
prosecutions  for  libel,  the  truth  may  be  given  in  evidence  to 
the  jury,  and  if  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good  mo-> 
tive  and  for  justifiable  ends,  the  party  shall  be  acquitted; 
and  the  jury  shall  have  the  right  to  determine  the  law  and 
the  fact. 


X.— OFFENCES   AGAINST   PUBLIC   MORALITY,   HEALTH, 

AND  POLICE. 

8ic.  127.    Bigamy. 

128.  Knowingly  marrying  a  married  person. 

129.  Inceet,  obstructing  highway,  or  stream. 

131.  Selling  anwholesome  provisions. 

132.  Defacing  or  tearing  down  advertisements. 

133.  Possessing  implements  for  burglary,  carrying  weapons  with  intent. 
184.  Refturing  to  jofai  posse. 

Sec.  127.    Bigamy  consists  in  having  two  wives,  or  two 
husbands,  at  one  and  the  same  time,  knowing  that  the  former 
80 
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Ituflband  or  \dfe  is  still  alire.  If  aay  person  or  persons, 
within  this  territory,  being  married,  or  who  shall  h^^after 
marry,  do  at  any  time  marry  any  person  or  persons,  the  for- 
mer husband  or  wife  bein^  alive,  the  person  so  offending 
shall,  on  conviction  thereof,  be  punished  by  a  fine  not  ex- 
ceeding one  thousand  dollars,  and  be  imprisoned  in  the  terri- 
torial prison  not  less  than  one  year,  nor  more  than  five  years. 
It  shall  not  be  necessary  to  prove  either  of  the  said  marriages 
by  the  register,  and  certificate  thereof,  or  other  record  evi- 
dence, but  the  same  may  be  proved  by  snoh  evidence  as  is 
admissible  to  prove  a  marriage  in  other  cases ;  and  when  such 
second  marriage  shall  havetaken  place  withoat  this  territory, 
cohabitation  in  this  territory,  after  such  second  marriage,  shtul 
be  deemed  the  commission  of  the  crime  of  bigamy.  Nothing 
herein  contained  shall  extend  to  any  person  or  persons,  whose 
husband  or  wife  shall  have  been  contmually  absent  from  such 
person  or  persons  for  the  space  of  five  years  together  prior  to 
the  said  second  marriage,  and  he  or  she  not  knowing  such 
husband  or  wife  to  be  living  within  that  time.  Also,  nothing 
herein  contained  shall  extend  to  any  person  that  is,  or  shaS 
be,  at  the  time  of  the  second  marriage,  divorced  by  lawful 
authority  from  the  bond  of  such  former  marriase,  or  to  any 
person,  when  the  former  marriage  hath  been  by  lawful  au« 
thority  void. 

Sec.  128.  If  anv  man  or  woman,  being  unmarried,  shall 
knowingly  marry  the  wife  or  husband  of  another,  such  man 
or  woman  shall,  upon  conviction,  be  fined  not  less  than  one 
thousand  dollars,  or  imprisoned  in  the  territorial  prison  not 
less  than  one,  nor  more  than  two  years. 

Sec.  129.  Persons  being  witnin  the  degrees  of  consan- 
^inity  within  which  marriages  are  declared  by  law  to  be 
incestuous  and  void,  who  shall  intermarry  with  each  other, 
or  who  shall  commit  fornication  or  adultery  with  each  other, 
shall,  on  conviction,  be  punished  by  imprisonment  in  the 
territorial  prison  not  less  than  one,  nor  exceeding  ten  years. 

Sec.  180.  If  any  person  shall  obstruct  or  injure,  or  cause 
or  to  procure  to  be  obstructed  or  injured,  any  public  road  or 
highway,  or  common,  street  or  alley  of  anv  city,  town  or 
viUajje,  or  any  public  bridge  or  causeway,  mill-race,  mill-dam 
or  ditch,  or  public  river  or  stream,  or  shall  continue  such  ob- 
struction, so  as  to  render  the  same  inconvenient  or  dangerous 
to  pass ;  or  shall  erect  or  establish  any  offensive  trade,  manu- 
facture or  business,  or  continue  the  same  after  it  has  been 
erected  or  established ;  or  shall  in  anywise  pollute  or  obstruct 
any  water-course,  lake,  pond,  marsh  or  common  sewer,  or  con- 
tinue such  obstruction  or  poUution^  so  as  to  render,  the  same 
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offenaive  or  uawholeBome  to  the  county,  town,  city,  yillam  or 
neighborhood  thereftbouts,  every  persoa  so  offending  shidi, 
upon  coDviotioBy  be  fined  not  ezceeaing  one  thousand  CK>llan ; 
and  erery  »uch  nuisance  may,  by  oraer  of  the  court  before 
whom  the  conviction  may  take  place,  or  of  the  district  court, 
be  removed  and  abated  by  the  sheriff  of  the  county. 

Sec.  181.  If  an^  person  or  persoofl  shall  knowingly  sell 
any  flesh  of  any  diseased  animal,  or  other  unwholesome  pro* 
visions,  or  any  poisonous  or  adultesrated  drink  or  liquors,  every 

Serson  so  offending  shall  be  fined  not  more  than  five  hundred 
ollars,  or  imprisoned  in  the  county  jail  not  more  than  six 
months. 

Sec.  132.  If  any  person  shall  intentionally  deface  or  ob- 
literate, tear  or  destroy,  in  whole  or  in  part,  any  copy  or  tran- 
script, or  extract  from  or  of  any  law  of  the  United  States,  or 
of  this  territory,  or  any  proclamation,  advertisement  or  noti- 
fication, set  up  at  any  place  in  this  territory,  by  authority  of 
any  law  of  the  United  States  or  of  this  territory,  or  by  order 
of  any  court,  such  person,  on  conviction,  shall  be  fined  not 
more  than  one  hundred  dollars,  nor  less  than  twenty  dollars, 
or  be  imprisoned  in  the  county  jail  not  more  than  one  month : 
Provided^  This  section  shall  not  extend  to  defacing,  tearing 
down,  obliterating  or  destroying  any  law,  proclamation,  pub- 
lication, notification,  advertisement  or  oraer,  after  the  time 
for  which  the  same  was  by  law  to  remain  set  up  shall  have 
expired. 

Sbc.  188.  If  any  person  shall  have  found  upon  him  or  her 
any  pick-lock,  crow-key,  bit,  or  other  instrument  or  tool,  with 
intent  feloniously  to  crack  and  enter  into  any  dwelling  house, 
store,  shop,  warehouse,  or  other  building  containing  valuable 
property,  or  shall  be  found  in  any  of  the  aforesaid  buildings, 
with  intent  to  steal  any  money,  goods  and  chattels,  every  per- 
son so  oft^nding  shall,  on  conviction  thereof,  be  imprisoned  in 
the  territorial  prison  for  a  term  not  less  than  one  year,  nor 
more  than  five  years ;  and  if  any  person  shall  have  upon  him 
or  her  any  pistol,  gun,  knife,  dirk,  bludgeon,  or  other  ofiensive 
weapon,  with  intent  to  assault  any  person,  every  such  person, 
on  conviction,  shall  be  fined  not  more  than  one  hundred  dol- 
ktfs,  or  imprisoned  in  the  county  jail  not  more  than  three 
months. 

Sic  1S4.  Every  male  person  above  eighteen  years  of  age, 
who  shall  neglect  or  refuse  to  join  the  posse  comiiahtSj  or  power 
of  the  county,  by  neglecting  or  refusing  to  aid  and  assist  in 
taking  or  arresting  any  person  or  persons  against  whom  there 
may  be  issued  any  process,  or  by  neglecting  to  aid  and  assist 
ia  retaking  pgtj  person  or  persons  who,  after  being  arrested  or 
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confined,  may  have  escaped  from  such  arrest  or  imprisonment, 
or  by  neriecting  or  refusing  to  aid  and  assist  in  preventing 
anv  breacn  of  the  peace  or  the  commission  of  any  criminal 
offence,  being  thereto  lawfully  required  by  the  sheriff,  deputy 
sheriff,  coroner,  constable,  judge  or  justice  of  the  peace,  or 
.other  officer  concerned  in  the  administration  of  justice,  shall, 
npon  conviction,  be  fined  in  any  sum  not  less  than  fifty,  nor 
more  than  one  thousand  dollars,  or  shall  be  imprisoned  in  the 
county  jail  for  a  period  of  thirty  days,  or  by  both  such  fine 
and  imprisonment. 


XI.— OFFENCES  COMMITTED  BY  CHEATS,  SWINDLERS  AND 
OTHER  FRAUDULENT  PERSONS. 

.    Sic.  135.    Frandolent  eonyeyanoe. 

136.  Obtaining  credit  by  false  representatioDB. 

137.  False  pretenses,  fraudulently  selling. 

139.  False  weights  or  measures. 

140.  Removal  of  property  to  defVaud. 

141.  Fraudulent  concealment  of. 

Seo.  185.  All  and  every  person  who  shall  be  a  party  to 
any  fraudulent  conveyance  of  any  lands,  tenements  or  heredi- 
taments, goods  or  chattels,  or  any  right  or  interest  issaing  out 
of  the  same ;  or  to  any  bond,  suit,  judgment  or  execution, 
contract  or  conveyance,  had,  made  or  contrived  with  intent  to 
deceive  and  defraud  others,  or  to  defeat,  hinder  or  delay  cred- 
itors or  others  of  their  just  debts,  damages  or  demands ;  or 
who,  being  psuties  as  aforesaid,  at  any  time,  shall  willingly, 
and  willingly  put  in  use,  avow,  maintain,  justify  or  defend  the 
same,  or  any  of  them,  as  true  and  done,  had  or  made,  in  good 
£ftith,  or  upon  good  consideration,  or  shall  alien,  assign  or 
sell  any  of  the  lands,  tenements,  hereditaments,  goods, 
chattels  or  other  things  before  mentioned,  to  him,  her  or  them 
conveyed  as  aforesaid^  or  any  part  thereof,  he,  she  or  they  so 
offending  shall,  on  conviction  thereof,  be  fined  in  any  sum  not 
exceeding  one  thousand  dollars,  or  imprisonment  in  the 
county  jail  not  less  than  six  months. 

Sbc.  186.  If  any  person,  by  false  representation  of  his  own 
wealth  or  mercantile  correspondence  and  connections,  shall 
obtain  a  credit  thereby,  and  defraud  any  person  or  persons 
of  money,  goods,  chattels,  or  anv  valuable  thinff ;  or  if  any 
person  shall  cause  or  procure  others  to  report  &lsely  of  his 
wealth  or  mercantile  character,  and  by  thus  imposing  upon 
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any  person  or  persons,  obtain  credit,  and  thereby  fraudulently 
get  into  the  possesBioQ  of  goods,  wares  or  merchandise,  or 
other  valuable  thing,  every  such  offender  shall  be  deemed  a 
swindler;  and,  on  conviction,  shall  be  sentenced  to  return  the 
property  so  fraudulently  obtained,  if  it  can  be  done,  and  shall 
be  iined  not  exceeding  one  thousand  dollars,  and  imprison- 
ment in  the  county  jail  not  more  than  six  months. 

Bbg.  187.  If  any  peiison  or  persons  shall,  knowingly  and 
designedly,  by  any  false  pretence  or  pretences,  obtam  from 
any  other  person  or  persons,  any  chose  in  action,  money, 
^oods,  wares,  chattels,  effects,  or  other  valuable  thing,  with 
intent  tb  cheat  or  defraud  any  such  person  or  persons  of  the 
same,  evei^  person  so  offending  shall  be  deemed  a  cheat,  and 
on  conviction,  shall  be  fined  not  exceeding  one  thousand  dol- 
lars, and  imprisonment  in  the  county  jail  not  more  than  six 
months,  and  be  sentenced  so  restore  the  property  so  fraud- 
ulently obtained,  if  it  can  be  done. 

Sko.  188.  Any  person  or  persons,  after  once  selling,  bar- 
tering, or  disposing  of  any  tract  or  tracts  of  land,  town  lot  or 
lots,  or  exacting  any  bond  or  agreement  for  the  sale  of  anv 
lands,  or  town  lot  or  lots,  who  shall  again,  knowingly  or  fraud- 
ulently, sell,  barter,  or  dispose  of  the  same  tract  or  tracts  of 
land,  or  town  lot  or  lots,  or  any  part  thereof,  or  shall  know- 
ingly and  fraudulently  execute  any  bond  or  agreement  to  sell, 
or  barter,  or  dispose  of  the  same  land,  or  lot  or  lots,  or  any 
part  t}^ereof,  to  any  other  person  or  persons,  for  a  valuable 
consideration,  every  such  offender,  upon  conviction  thereof^ 
shall  be  punished  by  imprisonment  in  the  territorial'prison  not 
less  than  one  year,  nor  more  than  five  years. 

Sbo.  189.  If  any  person  shall  knowingly  sell  any  goods, 
wares,  or  merchandise,  or  any  valuable  thing,  by  false  weight 
or  measure,  or  shall  knowingly  use  false  measures  at  any  mill, 
in  taking  toll  for  grinding  com,  wheat,  rye,  or  other  grain,  he 
or  dhe  shall  be  deemed  a  common  cheat,  and,  on  conviction, 
shall  be  fined  not  exceeding  two  hundred  dollars,  and  impris- 
onment in  the  county  jail  not  more  than  six  months. 

8bo.  140.  If  any  debtor  shall  fraudulently  remove  his  pro- 
perty or  effects  out  of  this  territory,  or  shall  fraudulently  sell, 
convey,  or  assign,  or  conceal  his  property  or  effects,  with  in- 
tent to  defraud,  ninder,  or  delay  his  creditors  of  his  just  rights, 
claims,  or  demands,  he  shall,  on  conviction,  be  punished  by 
imprisonment  in  the  county  jail  for  any  term  not  exceeding 
six  months,  or  by  fine  not  exceeding  five  thousand  dollars,  or 
by  both  such  fine  and  impiaonment. 

8bc.  141.  Any  person  against  whom  an  action  is  pending, 
or  against  whom  a  judgment  has  been  rendered  for  the  ce- 
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eorerj  of  any  personal  property  or  effeeto,  who  shall  fraudn* 
lently  conceal,  sell,  or  dispose  of  such  property  or  effects,  with 
intent  to  hinder,  delaj,  or  defrand  the  person  bringing  sndi ' 
action,  or  recovering  such  judgment,  or  shall,  with  such  in* 
tent,  remove  such  property  or  effects  beyond  the  limits  of  UtA 
connty  in  which  it  may  be  at  the  time  of  the  commencement 
.of  such  action,  or  the  rendering  of  such  judgment,  shall,  on 
conviction,  be  punished  as  prwided  in  the  next  preceding 
section. 


XII.— PKAUDULBNT  AND  MALICIOtIS  MISCHIEP. 

Brno.  Ii2.  P^rfflOBlDf  ftnimalB,  li^fiirbig  animali  and  g<M>4L 

144.  Injaring  dwelling  honsea^  «tc. 

146.  Ii^ariDg  property  of  water  companies. 

147.  lAJoring  Jafl,  etc. 

148.  Firing  woods  or  prairie. 

Sbc.  142.  Every  person  who  shall  wilfully  administer  any 
poison  to  any  cattle  or  domestic  animal,  or  maliciously  expo&e 
axkj  poisonous  substance,  with  the  intent  that  the  same  shall 
be  taKcn  or  swallowed  by  any  cattle  or  domestic  animal,  shall, 
upon  conviction,  be  punished  by  imprisonment  in  the  territorial 
prison  not  less  than  one  year,  nor  exceeding  three  yeaqi,  or  by 
£ne  not  exceeding  Ave  hundred  dollars,  or  by  bom  such  fine 
and  imprisonment. 

Sec  143.  Eveiy  person  who  shall  maliciously  kill,  maim, 
or  wound  any  horse,  ox,  or  other  domestic  animal,  belonging 
to  another,  or  shall  maliciously  or  cruelly  beat  or  torture  any 
such  aniinal,  whether  belonging  to  himself  or  another,  shall, 
upon  conviction,  be  punishra.  by  fine  of  not  more  than  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  or  by  both  such  fine  and  imprisonment ; 
and  every  person  who  shall  wilfully,  unlawfully,  and  mali- 
oiously  destroy,  bum,  cut,  or  otherwise  injure  any  goods, 
chattels,  or  property  of  any  description  whatever,  belon^;ing 
to  another,  snail,  upon  conviction,  be  ponished  by  fine  or  not 
less  than  five  hundred  dollars,  or  by  imprisonment  in  the 
county  jail,  not  exceeding  six  months^  or  by  both  such  fine  and 
imprisonment. 

DEC.  144.  Every  person  who  shall  wilfully^  unlawfully  and 
maliliciously  break,  destroy  or  injure  the  door  or  window  of 
any  dwelling  house,  shop,  store,  or  other  house  or  building ; 
or  sever  therafit>m,  or  from  any  gate^  fence  or  inclosure,  any 
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part  tbetidof,  or  any  material  ok  which  it  is  formed;  or  sever 
nrom  the  fre^old  any  ^rodace  thereof,  of  anything  attached 
thereto ;  or  pall  down,  iiyiire  or  destroy  any  gate,  post,  railing 
or  fence,  or  any  part  thereof ;  or  cat  down,  lap,  girdle  or  oth- 
erwise infiise  or  destroy  any  frait,  or  ornamental,  or  shade 
tree,  being  the  property  of  another,  shall,  on  conviction,  be 
fined  not  more  than  two  hnndred  dollars,  or  imprisoned  in  the 
county  jail  not  exceeding  six  months. 

Sec.  145.  Every  person  who  shall  wilfally  and  maliciously 
bum,  infuse  or  destroy  any  pile  or  raft  of  wood,  plank,  boards 
or  other  lumber,  or  any  part  thereof,  or  cut  loose  or  set  adrift 
any  such  raft,  or  part  thereof;  or  shall  cut,  break,  infuse,  sink 
or  set  adrift  any  boat,  canoe,  skifi^  or  other  vessel  or  water- 
craft,  being  the  property  of  another,  shall,  on  conviction 
thereof,  be  punished  by  fine  not  exceeding  five  hundred  dol- 
lars, or  imprisonment  in  the  county  jail  not  exceeding  six 
months. 

Skc.  146.  Every  person  who  shall  wilfblly  and  maliciously 
cut,  break,  injure  or  destroy  any  bridge,  mill-aam,  canal,  flume, 
aqueduct,  reservoir  or  other  structure,  erected  to  create  hy- 
draulic power,  or  to  conduct  water  for  mining,  manufacturing 
or  agricultural  purposes^  or  any  embankment  necessary  to  the 
same,  or  either  of  them ;  or  shall  wilfully  or  maliciously  make, 
or  cause  to  be  made,  any  aperture  in  such  dam,  canal,  flume, 
aqueduct,  reservoir,  embankment  or  structure,  with  intent  to 
injure  or  destroy  the  same,  shall,  on  conviction  thereof,  be 
fined  in  any  sum  not  more  than  one  thousand  dollars,  or  im- 
prisonment in  the  territorial  prison  not  less  than  one  year,  nor 
more  than  two  vears,  or  both  such  fine  and  imprisonment. 

Sbo.  147.  If  any  person  shall,  wilftiUy  and  intentionally, 
break  down,  pull  down  or  otherwise  destroy,  injure,  in  whole 
or  in  part,  any  public  jail  or  other  place  oi  confinement,  every 
person  so  offending  shall,  on  conviction,  be  fined  in  any  sum 
not  exceeding  ten  tnousand  dollars,  nor  less  than  the  value  of 
the  said  jail  or  other  place  of  confinement  so  destroyed  or  of 
such  injuxy  as  may  have  been  done  thereto  by  such  unlawful 
act,  and  be  imprisoned  in  the  territorial  prison  for  any  term 
not  exceeding  nve  years,  nor  less  than  one  year. 

Seo.  14&  K  any  person  or  persons  shall  wilftilly  and  in- 
tentionally, or  negligently  and  carelessly,  set  on  fire,  or  cause 
or  procure  to  be  set  on  fire,  any  wood,  prairies,  grass  or  other 
lands  or  grounds  in  this  territory,  every  person  so  offending 
shall,  on  conviction  before  any  court  of  competent  jurisdic- 
tion, be  fined  in  any  sum  not  less  than  two  hundred,  nor  more 
than  one  thousand  dollars,  or  by  imprisonment  in  the  county 
jail  not  less  than  ten  days,  nor  more  than  six  months,  or  by 
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'both  such  fiue  and  impHsonmeni,  in  the  discretion  of  the  jury 
trying  the  case :  Prcmdedj  That  this  section  shall  not  extend 
to  any  person:' or  persons  who  shall  set  on  fire  any  wood,  pnu- 
ries,  grass  or  other  lands  adjoining  to  their  own  &rm,  house^ 
'plantation  or  inclosure,  for  the  necessary  preservation  there<rf 
from  accident  or  injury  by  fire,  by  ^ving  to  his,  her  or  their 
neighbors  reasonable  notice  of  such  intention* 


Xin.~MISCELLAXEOUS  OFFENCES. 

Sbo.  149.   iBBaing  pap«r  money,  dtotrict  attornejr  to  proseente. 
150.    Yending  withoat  license,  jurisdiction  of  offence,  flnes. 

Sbo.  149.  K  anv  person  or  persons,  association,  company 
or  corporation  shall  make,  issue  or  put  in  circulation  any  bill, 
check,  ticket,  certificate,  promissory  note,  or  the  paper  of  any 
bank,  to  circulate  as  money,  the  said  person  or  persons,  asso- 
ciation, company  or  corporation,  or  the  persons  forming  the 
same,  shall,  for  the  first  ofience,  be  deemed  guilty  of  a  misde- 
meanor, and  for  each  and  every  subseauent  oiFence,  be  deemed 
'guilty  of  felony,  and  shall  be  punished  as  hereinafter  provided* 
Any  person  or  persons  who  shall,  upon  indictment,  be  con- 
victed of  having  violated  the  provisions  of  this  act,  shall  be 
punished,  for  the  first  offence,  by  imprisonment  in  the  county 
jail  not  more  than  three  months,  or  by  fine  not  exceeding  two 
thousand  dollars,  or  by  both  such  fine  and  imprisonment ;  and 
for  the  second  and  every  subsequent  offence,  shall  be  punished 
by  imprisonment  in  the  territorial  prison  for  a  term  not  less 
than  one  year,  nor  more  than  five  years,  at  the  discretion  of 
the  court  before  whom  such  person  or  persons  may  be  tried 
and  convicted.  It  shall  be  the  duty  of  the  district  attornev 
for  each  judicial  district  in  (he  territory,  to  prosecute  ail 
offences  against  this  act ;  and  it  shall  be  the  dutv  of  the  judge 
of  the  courts,  to  give  this  law  in  the  ohare>e  of  the  grand  jury, 
who  shall  inquire  into  and  present  all  violations  thereof. 

Sbc.  150.  Any  person  or  persons  who  shall  vend,  by  whole- 
sale or  retail,  any  spirituous,  or  malt,  or  vinous  liquors,  or  an^ 
goods,  wares  or  merchandise,  within  any  county  of  this  terri- 
tory, without  first  obtaining;  a  license  so  to  do,  as  required  by 
law,  shall  be  deemed  guilty  of  a  misdemeanor ;  and,  upon 
conviction  thereof,  in  any  court  of  competent  jurisdiction,  be 
fined  in  a  sum  of  not  less  than  twenty-five,  nor  more  than  two 
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hundred  dollars,  for  each  and  every  offence.  Any  justice  of 
die  peace  of  the  county  in  which  such  offence  is  charged  to 
have  been  commited  shall  have  jurisdiction  to  try  and  deter- 
mine the  same.  Upon  the  trial  of  any  criminal  action  pro- 
vided for  by  this  act,  the  defendant  snail  be  deemed  not  to 
have  pix)cnred  any  such  license,  unless  he  prove  the  contrary 
to  the  satisfaction  of  the  court  or  jury  by  whom  the  same  is 
tried.  All  fin^s  collected  under  this  act  shall  be  paid  into  the 
treasoiy  of  the  county  in  which  the  conviction  is  had. 


XIV—GENBRAL  PROVISIONS. 

Sso.  161.  Offenees,  miademeAiioT*  how  pnniBhed. 

152.  Territoriftl  prison,  effect  of  sentence  of. 

154.  person  defined,  females. 

156.  Intent  to  injure,  reward  for  arrests. 

158.  Attempt  to  commit  offences. 

159.  Not  to  affect  pending  proceedings. 

6bo.  151.  All  offences  recognized  by  the  common  law  as 
crimes,  and  not  here  enumerated,  shall  be  punished,  in  case 
of  felony,  by  imprisonment  in  the  territorial  prison  for  a  term 
not  less  than  one  year^  nor  more  than  five  years ;  and  in  case 
of  misdemeanors,  by  imprisonment  in  the  county  jail  for  a 
term  not  exceeding  six  months,  or  less  than  one,  or  by  fine 
not  exceediug  five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment.  And  whenever  any  fine  is  imposed  by  any 
felony  or  misdemeanor,  whether  such  be  bjr  statute  or  at  com- 
mon law,  the  party  upon  whom  the  fine  is  imposed  shall  be 
committed  to  the  county  jail,  when  not  sentenced  to  the  ter- 
ritorial prison,  until  the  fine  is  paid ;  and  he  shall  be  imprisi- 
oned  at  the  rate  of  one  day  for  each  two  dollars,  until  such 
fine  is  paid. 

8£0.  152.  Until  a  territorial  prison  is  provided,  the  county 
jail  of  each  county  shall  be  deemed  the  territorial  prison. 

Bbc.  168.  A  sentence  of  imprisonment  in  the  territorial 
prison,  for  a  term  lees  than  life,  suspends  all  civil  rights  of  the 
perons  sentenced  during  the  term  of  imprisonment,  and  for- 
feits all  public  offices  and  all  private  trusts,  authority  and 
}>ower8 ;  and  the  person  sentenced  to  such  imprisonment  for 
ife,  shall  thereafter  be  deemed  civilly  dead. 

Sec  154.  When  the  term  "  person  "  is  used  in  this  act  to 
designate  the  party  whose  property  may  be  the  subject  of  any 
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offence,  80ch  term  Bhall  be  constraed  to  inclade  tlie  TJnited 
States,  this  territory  or  any  other  state  or  territory,  government^ 
or  county,  which  may  lawfully  own  any  property  within 
this  territory,  and  aU  public  and  prirate  corporationfl,  as  well 
as  individuals. 

Sec.  155.    The  provisions  of  this  act  shall  extend  to  females. 

Bec.  156.  When  any  intent  to  injure,  defraud,  or  cheat,  is 
required  by  law  to  be  shown  in  order  to  constitute  any  oftence^ 
it  shall  be  sufficient  if  such  intent  be  to  iigure,  deiraud,  or 
cheat,  the  United  States,  this  territory,  or  any  other  state,  ter- 
ritory, or  county,  or  the  government,  or  any  public'  office 
thereof,  or  any  countnp',  city,  or  town,  or  any  corporation,  body 
politic,  or  private  individual. 

Sec.  157.  If  any  person,  who  has  been  sentenced  to  con- 
finement in  the  territorial  prison  by  anv  court  having  compe- 
tent authority  within  this  terriiorv,  shall  escape  thereflx)m,  or 
shall  be  charged  with  murder,  the  perpetration  of  any  crime 
punishable  with  death,  the  governor  is  authorized,  upon  satis- 
factory evidence,  of  the  guilt  of  the  accused,  to  ofter  a  reward 
for  his  or  her  apprehensioti,  which  reward  shall  not  exceed 
the  sum  of  one  tibousand  dollars,  and  shall  be  paid  out  of  the 
territorial  treasury. 

Sec.  158.  EveiVI  person  who  shall  attempt  to  commit  a 
public  offence,  ana  in  such  attempt  shall  do  any  act  toward 
the  commission  of  such  offence,  but  shall  fail  in  the  perpetra^ 
tion  thereof,  or  shall  be  prevented  or  intercepted  in  executing 
the  same,  upon  conviction  thereof,  shall,  in  cases  where  no 
provision  is  made  by  law  for  the  punishment  of  such  att^mpt^ 
be  punished  as  follows:  First.  If  the  offence  so  attempted 
to  be  committed  be  such  as  is  punishable  by  death,  or  by  im- 
prisonment in  the  territorial  prison  for  a  term  which  may  ex- 
tend to  life,  the  person  convicted  of  such  attempt  shall  be  pun- 
ished by  imprisonment  in  the  territorial  prison  not  exceeding 
ten  years.  Second.  If  the  offence  so  attempted  is  a  misde- 
meanor, the  person  so  oonvieted  of  such  attempt  shall  be 
punished  bv  a  fine  not  exceeding  one-half  of  the  largest 
amount,  or  by  imprisonment  in  the  county  jaU  or  territorial 
prison,  as  the  case  may  be,  for  a  term  not  exceeding  one-half 
of  the  longest  time  prescribed  by  law  upon  a  conviction  of  the 
offence  so  attempted.  Third.  If  the  offence  so  attempted  is 
a  felony,  not  punishable  by  death,  or  imprisonment  which 
may  extend  to  life,  the  person  convicted  of  such  offence  shall 
be  punished  by  imprisonment  in  the  territorial  prison  for  a 
term  not  exceeding  one-half  the  longest  time  which  may  be 
imposed  upon  a  conviction  of  the  offsnce  so  attempted. 

OBO.  159.    Nothing  in  this  act  shall  be  construed  to  afiBCt 
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any  crimmal  proceeding  or  prosecution  now  pending  in  any 
of  the  courts  of  this  territory,  but  the  same  shall  be  prosecuted 
to  judgment  and  execution  in  the  same  manner  as  if  the  act 
had  not  been  passed,  and  all  persons  charged,  or  who  may 
hereafter  be  charged,  with  crimes  or  misdemeanors  under  the 
laws  now  in  force,  shall  be  prosecuted  to  the  same  extent  that 
they  might  have  been  had  no  act  on  the  subject  been  passed* 

8bc.  160.  This  act  shall  take  effect  from  and  i^er  its 
passage. 

Appboysb,  February  4th,  1864* 
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AN  ACT  rdating  to  Cbunfy  Qficers,  etc. 

Bm.  1.  Bheiifl;  datiet  of. 

6.  Beception  of  papers,  copy,  etc. 

6.  Betnni  of,  to  proper  court. 

7.  Papers  returnable  oat  of  comity,  how  made. 

8.  When  sheriff  liable  for  neglect  of  dnty. 

9.  Kegleet  to  pay  over,  penalty  for. 

16.  Where  office  to  be  kept,  when  to  be  kept  open, 
n.  How  papers  to  be  served  on  sheriff. 

IS.  Sheriff  ahall  appoiai  under  aiierlir,  Aall  be  ia  wxMqg,  eio. 

15.  Duties  and  power  «f  ander  sherilt 

IL  MlMoadnet  or  neglect,  breMU  tf  beiid^ 

17.  County  Jail  kept  by  sheriff,  may  appoint  keeper. 

19.  Connty  otmiolwloBerft  to  provide  Mfe  keeping  for  prisooeri. 

20.  PriBoners  to  be  kept  apart  from  each  other. 

%l,  Ptobate  Jndge  may  iesigaats  when  oooat^  has  bojaa. 

23.  Appointment,  copy  to  be  served  on  sheriff  of  county  designated. 

23.  Probate  to  revoke  when  Jail  erected. 

24.  County  clerk  shall  serve  copy  on  sheriff. 

25.  Prisoners  to  be  removed  when  Jsil  on  fire. 

26.  Contagious  diseases,  probate  Judge  may  order  removal. 

27.  Physicians,  who  to  appoint,  sheriff,  when  liable  to  prisoner. 
29.  temporary  guard*  expense  of. 

80.  Food,  clothing,  etc.,  provided  by  sherlif. 

31.  Security  may  be  re^pdred  when  defendant  imprinmed  in  civil  oases. 
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8»3.  -82.  Prisoner  committed  for  examination  to  be  aotoallj  confined,  etc. 

33.  Escape  of  prisoner,  etc.,  who  shall  be  1  able,  rescae  of. 

35.  Betum  of  prisoner  to  Jail,  no  caase  of  action  against  sheriff. 

36.  County  clerk  to  issae  certificate  to  new  sheriff,  etc. 

37.  Former  sheriiT  deliver  to  new  sheriff  connty  property,  prisoners,  etc. 
3d.  Written  transfer  specifying,  new  sheriff  to  acknowledge,  etc. 

39.  Former  sheriff  shall  complete  processes  begnn. 

40.  New  sheriff  may  take  possesion  when  former  shetiff  refose. 

41.  Commitment  under  authority  of  the  United  States. 
43.  Resistance,  olficer  may  call  assistance. 

45.  Direction  to  sheriff  must  be  in  writing  to  exovae  liability. 

46.  Sheriff  committed  to  custody  of  coroner,  etc. 

47.  Officer  required  to  perform  service  for  territory. 

48.  Justification  of  officer  in  execution  of  process  when  defect  in. 

49.  Officer  bound  to  show  papers  to  interested  party. 
60.  Sheriff  to  act  as  crier  to  court,  etc. 

51.  Sheriff  not  to  have  attorney  for  partner. 

52.  When  sheriff  liable  to  party  injured. 

53.  Wilftil  negligence  or  oppression,  fine,  etc. 

54.  When  sheriff  party  to  action,  vacancy  in  office  of  sheriff  coroner  to  act. 
56.  Power  of  coroner,  when  sheriff  and  coroner,  both  parties. 

58.    Elisor,  powers  and  duties  of. 

Be  it  enacted  by  the  LegislaUve  Assembbf  of  the  TerrUory  of  Idaho 

as  foUows: 

Section  1.  There  shall  be  a  sheriff  in  each  of  the  counties 
of  this  territory,  to  be  elected  every  two  years,  in  accordance 
with,  and  in  the  manner  provided  by  law. 

Sec.  2.  Before  entering  upon  the  discharge  of  his  duties, 
each  sheriff  shall  take  the  oath  prescribed  by  law,  andgive  a  bond 
to  the  territory  for  the  faitnful  discharge  of  the  duties  of 
his  office.  The  penalty  of  the  bond  shall  be  given  as  follows : 
In -the  counties  of  Boise  and  Madison,  the  sum  of  twenty 
thousand  dollars ;  in  all  other  counties,  the  sum  of  ten  thousand 
dollars. 

Sec.  8.  The  sheriff  shall  be  a  conservator  of  the  peace  in 
his  county, 

Sbo.  4;  It  shall  be  the  duty  of  the  sheriff  within  his  county: 
First.  To  arrest  and  take  before  the  nearest  magistrate,  for 
examination,  all  persons  who  commit,  or  attempt  to  commit,  a 
public  offence  in  nis  presence,  or  who  have  committed  a  public 
offence.  Second,  xo  prevent  and  suppress  all  affrays, 
breaches  of  the  peace,  riots  and  insurrections  which  may  come 
to  his  knowledge.  Third.  To  execute  the  process,  warrants 
and  orders  of  the  courts  of  justice,  or  of  judicial  officers,  when 
delivered  to  him  for  that  purpose.    Fourth,    To  attend  in  per- 
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Bon  or  by  deputy  all  courts,  except  justices'  and  probate  courts, 
at  their  respective  terms  held  within  his  county,  and  to  obey 
their  lawful  orders  and  directions.  Fifth.  To  serve,  at  the 
request  of  a  party  to  an  action  or  proceeding,  notices  and  pa- 
pers therein.  Sixth.  In  the  execution  of  these  duties,  to  com- 
mand the  aid  of  as  mtoy  male  inhabitants  of  his  county  as  he 
may  think  proper  and  necessary. 

Sbo.  6.  When  any  process,  wnt  or  order  shall  be  delivered 
to  the  sheriff,  to  be  executed,  he  shall  endorse  upon  it  the  year, 
month,  day^  and  hour  of  its  reception,  and  shall  give  to  the 
person  delivering  it,  if  required,  on  payment  of  his  fee,  a 
written  memorandum,  signed  by  him,  specifving  the  names  of 
the  parties  in  the  process,  writ  or  order,  the  general  nature 
thereof,  and  the  time  it  was  received.  He  shall  also  deliver 
to  the  party  served  a  copy  thereof,  without  charge  to  such 
party. 

Sec.  6.  A  sheriff,  to  whom  any  process,  writ  or  order,  or 
paper,  shall  be  delivered,  shall  execute  it  with  diligence,  ac- 
cording to  its  comand  or  as  required  by  law,  and  shall  return 
it,  without  delay,  to  the  proper  court  or  officer,  with  his  cer- 
tificate endorsea  thereon  of  the  manner  of  its  service  or  exe- 
cution ;  or  if  not  served  or  executed,  the  reason  of  his  failure. 
For  a  failure  to  do  so,  he  shall  be  liable,  in  an  action,  to  the 
partj^  aggrieved,  for  the  sum  of  two  hundred  dollars,  and  for 
all  damages  sustained  by  him. 

Sec.  7.  When  any  process,  writ,  order  or  paper  is  to  be 
returned  to  a  court,  officer  or  person  out  of  the  county,  the 
sheriff  may  forward  it  by  mail ;  and  on  proof  that  it  was  mailed 
in  season,  properly  directed,  he  shall  be  discharged  from 
liability  for  a  failure  to  return  it. 

Sbo.  8.  K  the  sheriff  to  whom  a  writ  of  execution  is  de- 
livered shall  neglect  or  refuse,  after  being  requested  by  the 
creditor  or  his  attornev,  to  levy  upon  or  sell  any  property  of 
the  party  charged  in  the  writ,  which  is  liable  to  be  levied  upou 
and  sold,  he  shall  be  liable  on  his  official  bond  to  the  creditor 
for  the  value  of  such  property. 

Sec.  9.  If  a  sheriff  shall  neglect  or  refuse  to  pay  over,  on 
demand,  to  the  person  entitled,  any  money  whicn  may  come  • 
into  his  hands,  by  virtue  of  his  office,  after  deducting  his  legal 
fees,  the  amount  thereof,  with  twenty-five  per  cent,  damages, 
and  interest  at  the  rate  of  ten  per  cent,  per  month  from  the 
time  of  demand,  may  be  recovered  by  such  person  from  him 
and  the  sureties  on  his  official  bond,  on  application,  upon  five 
days'  notice  to  the  court  in  which  the  action  is  brought,  or  the 
judge  therof,  in  vacation. 
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Sbg.  10»  The  sheriff  sliall  keep  an  office  at  the  county  seat 
of  his  county. 

Sbo,  11.  The  sheriff's  office  shall  be  kept  open  on  all  days 
except  Sundays,  between  the  hours  of  nine  and  twelve  in  tne 
forenoon,  and  between  one  and  four  in  the  aftemooa. 

Sbo.  12.  Service  of  a  paper  upon  the  sheriff  may  be  made 
by  delivering  it  to  himself  in  person,  or  by  delivering  it  to  the 
under  sheriff,  or  to  one  of  his  deputies,  or  to  a  person  belonging 
to  and  in  the  office  during  office  hours ;  or  if  no  such  person 
be  there,  by  leaving  it  in  a  conspienous  place  in  the  offioe. 

Skc.  is.  Each  of  the  present  sherinb,  within  thirty  days 
after-the  passajze  of  this  act,  and  each  sheriff  hereafter  elected, 
immediately  after  entering  upon  the  duties  of  his  office,  shall 
appoint  one  under  sheriiO^  to  hold  the  office  during  his  pleasure, 
and  shall  make  a  similar  appointment  as  oft;en  as  a  vacancy 
occurs  in  the  office  of  under  sheriff;  he  may  also  appoint  as 
many  deputies  as  he  thinks  proper,  to  hold  them  m  office 
during  his  pleasure. 

Sec.  14.  The  appointment  of  an  under  sheriff  and  a  deputy 
sheri£^  and  also  the  revocation  of  any  such  appointment,  shau 
be  in  writing,  and  filed  in  the  offiee  of  the  county  clerk. 
The  sheriff  may  require  of  each  person  appointed  under  sherifi^ 
and  of  each  of  his  deputies,  a  bond,  with  sureties,  for  the 
&ithful  performance  of  his  duties ;  but  the  sheriff  shall  be 
responsible  for  the  official  acts  of  the  under  sheriff  and  his 
deputies.  Before  entering  upon  their  respective  duties,  the 
under  sheriff  and  each  of  his  deputies  shall  take  the  oath  pre- 
scribed by  law,  which  shall  be  endorsed  on  their  respective 
appointments. 

Sec.  15.  Duriujg  the  absence  of  the  sheriff  from  his  county, 
or  when  the  sheriff,  from  sickness,  or  any  other  cause,  is  un- 
able to  discharge  the  duties  of  his  office,  the  under  sheriff  shall 
exercise  the  powers,  and  perform  the  duties  of  that  officer,  and 
at  other  times  shall  perform  such  services,  relating  to  the  duties 
of  the  sheriff,  as  may  be  required  of  him  by  that  officer.  A 
deputy  sheriff  shall  execute  all  orders,  writs,  and  process  of  a 
court,  or  judicial  officer,  delivered  to  him  for  that  purpose,  and 
may  perform  every  act  incidental  thereto. 

Sbo.  16.  The  neglect  or  misconduct  in  office,  of  the  under 
•herifi^  or  any  depu^,  shall  be  a  breach  of  the  official  bond  ot 
the  sheriff  by  whom  they  were  appointed. 

Sbc.  17.  The  county  jail  shall  be  kept  by  the  sherifi^  and 
used  as  a  prison — ^First  Fw  the  detention  of  persons  com* 
mitted  as  witnesses  in  a  criminal  action.  Sec<Nid.  For  the 
detention  of  prisoners  committed  for  trial  for  a  public  ofibnce. 
Third.    For  the  confinement  of  persons  committed  upon  civil 
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procesfi ;  and  Fourth.  For  the  confinement  of  persons  sen^ 
tenced  to  imprisonment  therein,  npon  conviction  for  a  public 
ofibnce,  or  for  examination,  charged  with  having  committed 
a  public  offence.  / 

Sec.  18.  The  sheriff  may  appoint  a  keeper  of  the  coimty 
jail  for  whose  acts,  as  such,  he  shall  be  responsible. 

Sio.  19.  The  county  commissioners  of  each  county  shall 
cause  a  county  jail  to  oe  erected  at  the  county  seat,  m  case 
such  jail  has  not  been  already  erected,  or  shall  provide  some 
suitable  place  for  the  safe  keeping  of  prisoners,  which  place, 
until  the  erection  of  a  jail,  is  considered,  in  this  act,  as  the 
county  jaiL  The  county  jail,  or  the  place  provided  as  such, 
shaH  contain  a  sufiident  number  of  rooms :  First  *  For  the 
ccmfinement  of  persons  committed  for  trial  in  criminal  actions, 
separate  and  distinct  from  persons  under  sentence.  Second, 
For  the  confinement  of  persons  under  sentence.  Third.  For 
the  confinement  of  persons  committed  on  civil  process,  or  as 
witnesses  in  criminal  actions,  separate  from  those  mentioned 
in  the  last  two  subdivisions. 

Sec.  20.  Persons  como^itted  on  criminal  process  and  de- 
tained for  trial,  persons  convicted  and  under  sentence,  and 
persons  committed  upon  civil  process,  shall,  on  no  pretence 
whatever,  be  kept  or  put  in  the  same  room,  nor  shall  male  and 
female  prisoners  (except  husband  and  wife)  be  kept  or  put  in 
the  same  room. 

Sec.  21.  Where  there  is  no  jail  in  the  county,  or  where* 
the  jail  becomes  unfit  or  unsafe  for  the  confinement  of  pris* 
oners,  the  probate  judge  may,  by  a  written  appointment  filed 
with  the  county  clerk^  designate  the  jail  of  a  contiguous 
county,  for  the  confinement  of  the  prisoners  of  his  county,  or 
of  any  of  them,  and  may  at  any  time  modify  or  annul  the 
appointment. 

Sec.  22.  A  copy  of  the  appointment,  certified  hj  the  county 
elerk,  shall  be  served  on  the  sheriff  and  keeper  of  the  jail  de« 
situated,  who  shall  receive  into  his  jail  and  safely  keep  all 
pnsoners  authorized  to  be  confined  therein,  pursuant  to  the 
last  section,  and  who  shall  be  responsible  for  the  safe  keeping 
of  the  persons  so  committed,  in  the  same  manner  and  to  the 
same  extent  as  if  he  was  sheriff  of  the  county  for  whose  use 
his  jail  is  designated,  and  vidth  respect  to  the  persons  so  com- 
mitted he  shaS  be  deemed  the  sheriff  of  the  county  from  which 
th^  were  received. 

DEC  28.  When  a  jsil  ^hall  be  erected  in  the  county  for 
whose  use  the  designation  was  made,  or  its  jail  shall  be  ren* 
dered  fit  and  safe  for  the  confinement  of  prisoners,  the  probate 
judge  of  tiiat  county  shall,  by  a  written  revocation  filed  with 
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the  county  clerk  thereof^  declare  that  the  necessity  fop  the 
designation  has  ceased,  and  that  it  is  revoked. 

Sbc.  24,  The  county  clerk  shall  immediately  serve  a  copv 
of  the  revocation  upon  the  sheriff  of  his  county,  who  smU 
thereupon  remove  his  prisoners  to  his  own  jail. 

Sec  25.  When  a  county  jail,  or  a  builaiuff  contiguous  to 
it,  is  on  fire  and  there  is  reason  to  apprehend  that  the  pris- 
oners may  be  injured,  or  endangered,  the  sherift^  or  jailor, 
shall  remove  them  to  a  safe  and  convenient  place,  and  there 
confine  them  so  long  as  it  niay  be  necessary  to  avoid  the 
danger. 

Sec.  26.  When  a  pestilence  or  contagious  disease  breaks 
out  in  or  near  a  jail,  and  the  physician  thereof  certifies  that 
it  is  liable  to  endanger  the  health  of  the  prisoners,  the  probate 
judge  may,  by  a  written  appointment,  designate  a  safe  and 
convenient  place  in  the  county,  or  the  jail  of  a  contiguous 
county,  as  the  place  of  their  confinement.  The  appointment 
shall  be  filed  m  the  office  of  tiie  county  cleric,  and  shall 
authorize  the  sheriff  to  remove  the  prisoners  to  the  place  or 
jail  desij^ated,  and  there  confine  them  untilthey  can  be  safely 
returned  to  the  jail  from  which  they  were  taken. 

Sec.  27.  The  county  commissioners  of  each  county  shall, 
from  time  to  time,  appoint  a  physician  to  the  jail  of  the 
county. 

Sec  28.  A  sheriff  or  jailor  upon  whom  a  paper  in  a  ju- 
dicial proceeding,  directed  to  a  prisoner  in  his  custody,  is 
served,  shall  formwith  deliver  it  to  the  prisoner,  with  a  note 
thereon  of  the  time  of  its  service.  For  a  neglect  to  do  so,  he 
shall  be  liable  to  the  prisoner  for  all  damages  occasioned 
thereby,  and  for  a  wilful  omission  in  this  respect  shall  bo 
deemed  guilty  of  a  misdemeanor. 

Sec.  29.  The  sheriff,  when  he  shall  deeril  it  necessary,  may» 
with  the  assent  in  writing  of  the  probate  judge,  or,  in  a  city, 
of  the  mayor  thereof,  employ  a  temporary  guard  for  the  pro- 
tection of  the  county  jail,  or  for  the  safe  keeping  of  prisoners^ 
the  expenses  of  which  shall  be  a  county  charge. 

Sec.  so.  The  sheriff*  shall  receive  all  prisoners  committed 
to  jail,  by  any  competent  authoritv ;  and  shall  provide  them 
with  necessary  food,  clothing,  and  bedding,  for  which  he  shall 
be  allowed  a  reasonable  compensation,  to  be  determined  by 
the  county  commissioners,  and,  except  as  provided  in  the  next 
section,  paid  out  of  the  county  treasury. 

Sec.  81.  Whenever  a  person  is  committed  upon  process  in 
a  civil  action  or  proceeding,  except  when  the  people  of  this 
territoiy  are  a  party  thereto,  the  sheriff  shall  not  be  bound  to 
receive  such  person  unless  security  be  given  on  the  part  of  the 
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party  at  whose  instance  the  process  is  issued,  by  a  deposit  of 
money  to  meet  the  expenses  for  him  of  necessary  food, 
clothing,  and  bedding ;  or  to  detain  such  person  any  longer 
than  these  expenses  are  provided  for.  This  section  shall  not 
apply,  however,  to  cases  where  a  party  is  committed  as  a  pun- 
ishment for  disobedience  to  the  mandates,  process,  writs,  or 
orders  of  the  court. 

Sec.  82.  A  prisoner  committed  to  the  county  jail  for  trial 
or  examination,  or  upon  conviction  tor  a  public  oftence,  shall 
be  actually  confined  in  the  jail  until  he  is  legally  discharged ; 
and  if  he  be  permitted  to  go  at  large  out  of  the  jail,  except  by 
virtue  of  a  legal  order  or  process,  it  shall  be  an  escape,  and 
the  sheriff,  or  jailor  permitting  it  shall  be  deemed  guilty  of  a 
misdemeanor,  and  may  be  fined  in  any  sum  not  exceeding  ten 
thousand  dollars. 

Sec.  83.  A  sheriff  who  suffers  the  escape  of  a  person  ar- 
rested in  a  civil  action,  without  the  consent  or  connivance  of 
the  party  in  whose  behalf  the  arrest  or  imprisonment  was 
made,  shall  be  liable  as  follows :  First.  When  the  arrest  is 
upon  an  order  to  hold  to  bail,  or  upon  a  surrender  in  exonera- 
tion of  bail  before  judgment,  he  shall  be  liable  to  the  plaintiff 
as  bail.  Second.  When  the  arrest  is  on  execution,  or  com- 
mitment to  enforce  the  payment  of  money,  he  shall  be  liable 
for  the  amount  expressed  in  the  execution,  or  commitment. 
Third.  When  the  arrest  is  on  an  execution  or  commitment 
other  than  to  enforce  the  payment  of  money,  he  shall  be  liable 
for  the  actual  damages  sustained.  Fourth.  The  sheriff,  upon 
being  sued  for  damages  for  an  escape,  may  exhibit  proofs  in 
mitigation  and  exculpation. 

Sec.  84.  The  sheriff  shall  be  liable  for  a  rescue  of  a  person, 
arrested  in  a  civil  action,  equally  as  for  an  escape :  Provided^ 
He  may  show  circumstances  in  exculpation. 

Sec.  85.  An  action  shall  not,  however,  be  maintained 
against  the  sheriff,  for  a  rescue,  or  for  an  escape  of  a  person  ar- 
rested upon  an  execution  or  commitment,  if  after  his  rescue 
or  escape,  and  before  commencement  of  the  action,  the  pris- 
oner return  to  the  jail,  or  be  retaken  by  the  sheriff 

Sec  36.  When  a  new  sheriff  is  elected  and  has  qualified, 
and  given  the  securitv  required  by  law,  the  county  clerk  shall 
give  a  certificate  of  that  fact  under  his  seal  of  office,  upon  the 
service  of  which  on  the  former  sheriff  his  powers  shall  cease, 
except  as  otherwise  provided  in  this  act. 

Sec.  87.  Within  three  days  after  the  service  of  the  certifi- 
cate upon  the  former  sheriff,  he  shall  deliver  to  his  successor  : 
First.  The  jail  of  the  county,  with  its  appurtenances,  and  the 
property  of  the  county  therein.     Second.    The  prisoners  then 
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confined  in  the  county  jail.  Third.  The  process,  orders  and  _ 
other  papers  in  his  custody,  authorizing  or  relating  to  the  con- ' 
finementof  the  prisoners.  Fourth.  AU  process  and  orders  for 
the  arrest  of  a  party,  and  all  papers  relating  to  the  summoning 
of  a  grand  or  trial  juiy,  which  have  not  toen  fuUy  executed 
Fifth.  All  executions,  attachments,  and  final  process,  except 
those  which  he  has  executed  or  has  begun  to  execute,  by  the 
collection  of  money  or  a  levy  on  property. 

Sec.  38.  He  shall  also,  at  the  same  time,  deliver  to  the 
new  sherifl^  a  written  transfer  of  the  property,  process,  papers, 
and  prisoners  delivered,  specifying  the  process  or  order  by 
which  each  prisoner  delivered  was  committed  and  detainecL 
The  new  sheriff  shall  thereupon  acknowledge,  in  writing,  a  du- 
plicate of  the  transfer,  the  receipt  of  the  property,  process, 
papers,  and  persons  therein  specined. 

Sso.  89.  xT^otwithstanding  the  election  and  qualification  of 
a  new  sherifi,  the  former  sheriff  shall  return  all  process  and 
ocders  before  and  after  judgment,  which  he  has  fully  executed, 
and  shall  complete  the  execution  of  all  final  process  which  he 
has  begun  to  execute,  smd  the  collection  of  all  taxes  put  into 
his  hands  for  collection  previous  to  the  expiration  of  his  term 
of  office. 

Sec.  40.  If  the  former  sheriff  refuse  or  neglect  to  deliver 
to  his  successor  the  jail,  process,  papers,  and  prisoners  in  his 
charge,  the  new  sheriff  may,  notwithstanding,  take  possession 
of  the  jail,  and  of  the  prisoners  confined  therein,  and  the 
probate  court,  or  the  probate  judge,  may,  upon  application, 
order  the  delivery  of  the  process  and  papers. 

Sec  41.  The  sheriff  shall  receive  and  keep  in  the  county 
jail,  any  person  who  shall  be  committed  thereto  bv  process  or 
order  issued  under  the  authority  of  the  United  States,  until 
he  be  discharged  according  to  law,  as  if  he  had  been  commit- 
ted under  process  issued  under  rhe  authority  of  this  territory, 
provided  provision  be  made  by  the  United  States  for  the  sup- 
port of  such  prisoner. 

Sec.  42.  A  sheriff  or  jailor  to  whose  custody  a  prisoner  is 
committed,  as  provided  in  the  last  section,  shall  be  answerable 
for  his  safe  keeping,  in  the  courts  of  the  United  States,  ac- 
cording to  the  laws  fliereof. 

Sec.  43.  When  an  officer  finds,  or  has  reason  to  i^prehend, 
that  resistance  will  be  made  to  the  execution  of  process,  de- 
livered to  him  for  service,  he  may  command  as  many  male 
inhabitants  as  he  may  think  proper,  and  any  militanr  com- 
pany or  companies  in  the  county,  armed  and  eouipped,  to  as- 
sist him  in  overcoming  the  resistance,  and,  ii  necessary,  in 
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seising,  arresting  and  confining  the  resisters,  their  aiders  and 
abettors,  to  be  punished  accoring  to  law. 

Sbc.  44.  EveiT  able-bodid  male  person  over  the  age  of 
eighteen,  and  under  the  age  of  sixty,  commanded  hj  an  officer 
to  assist  him  in  the  execution  of  process,  as  provided  in  the 
preceding  section,  who,  without  lawful  cause,  refuses  or  neg- 
lects to  obey  the  command,  may  be  fined  by  the  court,  upon 
proof  thereof,  in  a  sum  not  exceeding  two  hundred  dollars, 

Sbc.  45.  No  direction  or  authority  by  a  party  or  his  attor- 
ney to  a  sheriff  or  to  an  under  or  deputy  sheriff  in  respect  to 
the  execution  of  process,  or  return  thereof,  or  to  anv  act  or 
omission  relating  thereto,  shall  be  available  to  discharge  or 
excuse  the  sheriff  from  a  liability  for  neglect  or  misconduct, 
unless  it  be  contained  in  a  writing  signed  by  the  party  to  be 
charged  or  affected  thereby,  or  his  attorney. 

Bbo.  46.  When  the  sheriff  is  committed  to  the  custody  of 
another  sherifl^  or  of  a  coroner,  under  an  execution  or  com- 
mitment for  not  paying  over  money  received  by  him  by  virtue 
of  his  office,  and  remains  committed  for  sixty  days,  his  office 
shall  be  declared  vacant 

Bbc.  47.  When  the  sheriff  or  other  officer  is  legally  re- 
quired to  perform  #k  service  in  behalf  of  the  people  or  this 
territory,  wnich  is  not  chargeable  to  his  county  or  a  private 
person,  his  account  therefor  shall  be  audited  by  the  territorial 
auditor,  and  shall  be  paid  bv  the  territorial  treasurer. 

Sec.  48.  A  sheriff  or  other  ministerial  officer  shall  be  jus- 
tified in  the  execution  of  all  process  and  orders,  regular  on 
their  &ce  and  issued  by  competent  authority,  whatever  may- 
be the  defect  in  the  proceedings  upon  which  they  were  issued. 

Sec.  49.  The  ofacer  executing  a  process,  warrant  or  order 
of  any  kind,  shall  be  bound  then  and  at  all  times  subsequent, 
BO  long  as  he  retains  it,  upon  request,  to  show  the  same,  with 
all  pi4[>ers  attached,  to  any  person  interested  therein. 

Sec.  50.  The  sheriff  or  deputy  in  attendance  upon  court 
shall  act  as  the  crier  thereof,  to  call  the  parties  and  witnesses 
and  all  other  persons  bound  to  anpear  at  the  court,  and  make 
proclamation  of  the  opening  and  adjournment  of  the  court, 
and  of  any  other  matter  under  its  direction. 

Sec.  61.  A  sheriff,  under  or  deputy  sheriff,  is  j^rohibited, 
during  his  continuance  in  office,  from  acting  or  having  a  part- 
ner who  acts  as  an  attorney  or  counsellor. 

Sbc.  62.  Every  sheriff'  shall  be  liable  to  the  party  injured, 
on  his  official  bond,  for  neglect  or  mal-performance  of  any 
duty  imposed  upon  him  bv  law.   . 

Sec.  68.  Eveiy  sheriff  who  is  ffuil^  of  wilful  negligence 
in  the  discharge  of  his  duties,  or  who^  in  the  execution  or  un- 
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der  color  of  his  office,  is  guilty  of  any  oppression  or  extortion, 
shall,  upon  conviction  thereof,  be  fined  in  a  sum  not  exceeding 
five  thousand  dollars,  and  raay  be  removed  from  office. 

Sbc.  54.  •  When  the  sheriff  is  a  partv  to  an  action  or  special 
proceeding,  the  process  and  orders  therein,  which  it  would 
otherwise  be  the  dutv  of  the  sheriff  to  execute,  shall,  except 
when  otherwise  provided  by  this  act,  bo  executed  by  the  coro- 
ner of  the  county. 

Sbc  56.  In  case  of  a  vacancy  in  the  office  of  sheriff,  the 
process  and  the  duties  of  sheriff  shall  devolve  upon  the  coro- 
ner and  be  executed  by  him,  until  a  new  sheriff  be  appointed 
or  elected  and  Qualified,  and  has  given  security,  to  be  approved 
as  required  by  law. 

Sbc.  56.  Whenever  a  coroner  acts  as  sheriff,  he  shall  be  in- 
vested with  the  powers,  duties  and  responsibilities  of  the 
sheriff,  and  shall  oe  entitled  to  the  same  fees  for  similiar 
services. 

Sbc.  57.  Process  and  orders  in  an  action  or  proceeding 
may  be  executed  by  a  person  residing  in  the  county,  desig- 
nated by  the  court,  the  judffe  thereof,  or  a  probate  judge,  and 
denominated  an  elisor,  m  the  following  cases :  First.  When 
the  sheriff  and  coroner  are  both  parties.  Second.  When 
either  of  these  officers  is  a  party,  ana  the  process  or  orders  are 
against  the  other,  for  a  disobedience  of  an  order  or  process 
therein.  Third.  When  either  of  these  officers  is  a  party,  and 
there  is  a  vacancy  in  the  office  of •  the  other ;  or  when  it  shall 
be  made  to  appear,  by  affidavit,  to  the  satisfaction  of  the  court 
in  which  the  suit  or  proceeding  is  pending,  or  the  judge 
thereof,  that  either  of  the  said  ofiicers,  by  reason  of  any  bias, 
prejudice,  or  other  cause,  would  not  act  promtly  and 
impartially, 

Sbc.  58.  When  process  is  delivered  to  an  elisor,  he  shall 
execute  in  the  same  manner  as  the  sheriff  is  required  to  exe- 
cute similar  process  in  other  cases. 

Sbc  59.  If  the  sheriff,  on  being  arrested  by  a  coroner,  or 
if  the  sheriff,  or  coroner,  on  being  arrested  by  an  elisor,  or  if 
another  person,  on  being  arrested  in  action  in  which  both  the 
sheriff  and  coroner  are  plaintiffs,  upon  an  order  of  arrest  in  a 
civil  action,  nedect  to  give  bail,  or  make  a  deposit  of  money 
instead  thereof,  or  if  he  be  arrested  on  execution  against  his 
body,  or  on  a  warrant  of  attachment,  he  shall  be  confined  in 
a  house  other  than  that  of  the  sheriff,  or  the  county  jail,  in  the 
same  manner  as  the  sheriff  is  required  to  confine  a  prisoner 
in  the  county  jarl ;  the  house  in  which  he  is  thus  confined 
shall  thereupon  become  for  that  purpose  the  county  jail. 
Sec.  60.    An  elisor  appointed  to  execute  process  and  orders 
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in  the  cases  mentioned  in  this  act,  shall  be  invested  with  the 
powers,  duties,  and  responsibilities  of  the  sheriff,  in  the  exe- 
cntion  of  the  process,  or  orders,  and  in  every  matter  incidental 
thereto. 

FEES. 

Sec.  61.  For  serving  a  summons  and  complaint,  or  anv 
other  process,  by  which  action  or  proceeding  is  commenced, 
on  every  defendant,  two  dollars.  For  traveling  in  making 
such  service,  per  mile,  in  going  only,  to  be  •computed  in  afl 
cases  from  the  court  house  of  the  county,  seventy-five  cents : 
JProvidedy  That  it  any  two  or  more  papers,  required  to  be 
served  in  the  same  suit,  at  the  same  time,  one  mileage  only 
shall  be  charged.^  For  taking  bond  or  undertaking,  m  any 
case  in  which  he  is  authorized  to  take  the  same,  two  dollars. 
For  copy  of  any  writ,  process,  or  other  paper,  when  demanded, 
or  required  by  law,  for  each  folio,  thirty  cents.  For  serving 
every  notice,  rule,  or  order,  one  dollar.  For  serving  a  sub- 
poena, for  each  witness  summoned,  fifty  cents.  For  traveling, 
er  mile,  in  sei-ving  each  subpoena,  or  venire,  in  going  only, 
ut  when  two  or  more  witnesses  or  jurors  live  in  the  same 
direction,  traveling  fees  shall  be  charged  only  for  the  most 
distant,  seventy-five  cents.  For  serving  an  attachment  on 
property,  or  levying  an  execution,  or  executing  an  order  of 
arrest,  or  order  for  the  delivery  of  personal  projperty,  and 
with  traveling  fees  as  on  a  summons,  three  dollars.  For  serving 
an  attachment  upon  any  ship,  boat,  or  vessel,  in  proceedings  to 
enforce  any  lien  thereon,  created  by  law,  five  dollars.  For 
making  and  posting  notices,  and  advertising  property  for  sale, 
on  execution  or  under  any  judgment  or  order  of  sale,  not  to  in- 
clude the  cost  of  publication  in  newspapers,  three  dollars.  For 
commissions  for  receiving  and  paying  over  moneys  on  execu- 
tion or  process,  when  land  or  personal  property  has  been  levied 
on,  advertised  or  bold,  on  the  first  one  thousand  dollars,  four 
per  cent.;  on  all  sums  above  that  amount,  two  per  cent.  For 
commission  for  receiving  and  paying  over  money,  on  execution 
without  levy,  or  when  the  land  or  goods  levied  on  shall  not  be 
sold,  three  per  cent  on  the  first  one  thousand  dollars,  and  two 

i)er  cent,  on  all  over  that  sum.  The  fees  herein  allowed  for  the 
evv  of  an  execution,  and  for  advertising,  and  for  making  or 
collecting  the  money  on  an  execution,  shall  be  collected  from 
the  defendant,  by  virtue  of  such  execution,  in  the  same  manner 
as  the  sum  therein  directed  to  be  made.  For  drawing  and  exe- 
cuting every  sheriff's  deed,  to  be  paid  for  by  the  grantee,  who 
shall  m  addition  pay  for  the  acknowledgments  thereof,  five  dol- 
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lars.  For  Bervin^  a  writ  of  i>os8688ion  or  reBtitution  putting  any 
person  entitled  into  possession  of  premises,  and  removing  the 
occupant,  five  dollars.  For  travel  m  the  service  of  any  process 
not  hereinbefore  mentioned,  for  each  mile  necessarily  traveled 
in  going  only,  seventy-five  cents.  For  attending,  when  required, 
on  any  court,  in  person  or  by  deputy,  for  each  day,  to  be  paid 
out  of  the  county  treasury,  six  dollars  For  bnnging  up  a 
person  on  Iiabeas  corpus  to  testify  or  answer  in  any  court,  or 
for  examination  as  to  the  cause  of  his  arrest  and  deteution, 
or  to  give  bail>  two  dollars.  He  shall  also  be  allowed  such 
further  compensation  for  his  trouble  and  expenses  in  taking 
possession  oi  property  under  the  attachment  or  execution,  or 
other  process,  ana  of  preserving  the  same,  as  the  court  from 
which  the  suit  or  order  may  issue,  shall  certify  to  be  just  and 
reasonable.  For  holding  each  inquest  or  trial  of  right  of 
property,  when  required,  to  include  all  service  in  the  matter, 
except  mileage,  five  dollars.  For  attending  on  supreme  court, 
either  in  person  or  bv  deputy,  to  be  paid  out  of  the  territorial 
treasury  as  other  claims,  for  each  day,  six  dollars.  For  mak- 
ing every  arrest  in  a  criminal  proceeding,  three  dollars.  For 
serving  each  subpoena  in  criminal  proceedings,  fifty  cents. 
For  executing  every  sentence  of  death,  one  hundred  dollars. 
For  summoning  a  grand  jury  of  twenty-four,  fifteen  dollars. 
For  summoning  each  trial  jury  of  twelve  persons,  six  dollars. 
For  each  additional  juror,  filly  cents.  For  service  of  anv 
process  in  criminal  cases,  for  each  mile  necessarily  traveled, 
thirty  cents,  and  the  same  mileage  for  taking  prisoners  before 
a  magistrate  as  to  prison.  In  serving  subpoenas  or  venires  in 
criminal  cases,  he  shall  receive  mileage  for  the  most  distant 
only,  when  witnesses  or  jurors  live  m  the  same  direction. 
For  all  service  in  justices*  courts,  the  same  fees  allowed  to 
constables. 
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Bw.  6S.  Beeord«r,  style  of,  each  county  to  haye. 

63.  When  to  be  kept  open,  snitable  booki  to  be  kept. 

65.  Recorder  shnll  execute  bonds  and  take  oath  of  office. 

66.  To  be  reapondble  for  acta  of  deputy. 

68.  Deputy  to  act  in  caae  of  Tacancy  or  absence. 

69.  Coun^  commWoners  to  settle  recorders*  accounts. 

70.  Duties  of  recorder  defined. 

71.  Separate  books  for  different  classes  of  instruments  to  be  kept. 
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Bmo.  73.  One  or  more  index  to  Mine  book,  bow  kept,  ete. 

74.  Dntj  of  leeorder  wben  papers  ere  left  for  record. 

75.  Indorament  on  papers  refering  to  book  of  record. 

76.  Bearcbee  of  record  and  ceitlflcate. 

77.  Neglect  of  datlee,  penalty  for. 

79.  Transcripts  from  books  and  copies  of  papers  certified  bj  recorder. 

80.  Books,  maps,  charts,  etc.,  to  be  kept  open  for  inspection. 

81.  County  commissioners  to  appoint  to  fill  Tseancy. 

82.  Books,  papers,  etc.,  to  be  delivered  to  sacceisor. 

83.  Aathority  to  take  acknowledgment  and  proof  of  instmments. 
81.  When  not  boond  to  record  instroment. 

85.  Recorders  ex-qfflcio  county  audltoni. 

66.  Auditor  shall  keep  account  with  treasorer  and  file  i^cefpL 

87.  Auditor  shall  exandne  aad  settle  accounts  against  county. 

88.  Orders  to  be  numbered  progressiyely  and  entered  in  book. 

89.  When  to  make  settlement  with  county  treasurer. 

Sec.  62.  There  Bhall  be  an  office  of  recorder  in  each  county 
of  this  territory,  'to  be  styled  the  recorder's  office,  which  shall 
be  at  the  county  seat  of  each  county. 

Sec.  63.  The  office  of  recorder  shall,  in  all  the  counties 
in  this  territory,  be  kept  open  for  the  transaction  of  business 
every  day  in  the  year,  except  Sundays,  Christmas,  New  Years, 
and  the  Fourth  of  July,  between  the  hours  of  nine  and  twelve 
in  the  forenoon,  and  one  and  four  in  the  afternoon. 

Sec.  64.  The  recorder  shall  keep  suitable  and  well  bound 
books,  wherein  shall  be  recorded  in  a  fair,  large  and  legible 
hand,  all  instruments  of  writing  authorized  and  required  to  be 
recorded. 

Sec.  65.  Before  entering  upon  the  duties  of  their  offices, 
the  recorders  shall  take  the  oath  of  office,  as  prescribed  by 
law,  and  shall  enter  into  bonds  in  the  penal  sum  of  not  less 
than  five,  nor  more  than  thirty  thousand  dollars,  at  the  dis- 
cretion of  the  county  commissioners  of  the  respective  counties, 
with  two  or  more  sureties,  to  be  approved  by  said  county 
commissioners,  conditional  for  the  faithful  performance  of 
their  duties  as  recorders. 

Sec.  66.  The  bonds  of  the  recorders  of  the  different  coun- 
ties of  this  territory  shall  be  filed  with  the  clerks  of  those 
counties  respectively. 

Sec.  67.  The  recorder  of  each  county  mi^y  appoint  a 
deputv,  who  shall  hold  his  office  during  the  pleasure  of  the 
recorder.  Such  appointment  shall  be  in  wnting,  filed  and 
recorded  in  the  office  of  the  recorder;  and  the  recorder  so 
appointing  him,  and  his  sureties,  shall  be  responsible  for  the 
&ithful  performance  of  his  duties  by  such  deputy. 

Sec  68.    In  case  of  a  vacancy  in  the  office  of  recorder,  or 


488  OOUHTT  OFFICBRfl. 

his  absence  or  inability  to  perform  the  daties  of  his  office,  the 
deputy  shall  perform  the  duties  of  recorder  during  the  contin- 
uance of  sucn  vacancy,  absence  or  inability. 

Skc.  69*  It  shall  be  the  duty  of  the  board  of  county  com- 
missioners to  audit  and  settle  the  accounts  of  the  recorders 
of  their  respective  counties,  for  books  purchased  for  the  use 
of  their  offices,  and  to  allow  such  sums  as  may  be  just  as  rent 
for  their  offices,  provided  suitable  rooms  be  not  provided  by 
the  different  counties.  The  recorders  shall  have  the  custody 
of,  and  shall  safely  keep  and  preserve  all  the  books,  records, 
maps  and  papers  deposited  in  their  offices. 

Skc.  70.  It  shall  be  the  duty  of  the  recorders,  upon  the 
payment  of  their  fees  for  the  same,  to  record,  or  cause  to  be 
recorded,  correctly,  in  large  and  strongly  bound  books,  and 
in  a  fair,  large  ana  legible  hand — ^First.  AH  deeds,  mortgages 
on  real  estate,  releases  of  mortgages,  powers  of  attorney  to 
convey  real  estate,  and  leases  for  a  longer  period  than  one 
year,  which  shall  have  been  proved  or  acknowledged  according 
to  law.  Second.  All  certificates  of  marriage  and  marriage 
contracts.  Third.  All  wills  admitted  to  probate.  Fourth. 
All  official  bonds  required  by  law  to  be  recorded  in  their 
offices.  Fifth.  All  notices  of  mechanics'  liens.  Sixth.  All 
transcripts  of  judgments  which,  by  law,  are  made  liens  upon 
real  estate.  Seventh.  All  notices  of  attachments  upon  real 
estate.  Eighth.  All  notices  of  the  pendency  of  an  action 
affecting  real  estate.  Ninth.  All  instruments  describing  or 
relating  to  the  separate  property  of  married  women.  Tenth. 
All  notices  of  pre-emption  claims. 

Sec.  71.  The  several  classes  of  instruments  of  writing 
mentioned  in  the  several  subdivisions  of  the  preceding  section 
shall  be  recorded  in  separate  books. 

Sec.  72.  Every  recorder  shall  keep  in  separate  volumes- 
First.  An  index  of  deeds,  labeled  grantors,  each  page  of 
which  shall  be  divided  into  four  columns,  with  heads  to  the 
respective  columns,  as  follow :  Names  of  grantors,  names  of 
grantees,  date  of  deeds,  where  recorded.  Second.  An  index 
of  deeds,  labeled  grantees,  each  page  of  which  shall  be  di- 
vided into  four  columns,  with  heads  to  the  respective  columns, 
as  follows :  Names  of  grantees,  names  of  grantors,  date  of 
deeds,  when  recorded.  Third.  An  index  of  mortgages, 
labeled  mortgagors,  each  page  of  which  shall  be  divided  into 
five  columns,  with  heads  to  the  respective  columns,  as  follows: 
Names  of  mortgagors,  names  of  mortgagees,  date  of  mort- 
gages, where  recorded,  when  discharged.  Fourth.  An  index 
of  naortgages,  labeled  mortgagees,  each  page  of  which  shall 
be  divided  into  five  columns,  with  heads  to  the  respective  col- 
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umnB,  as  follows :  ITames  of  mortgagees,  names  of  mortga^rs, 
date  of  roortgaffes,  where  recorded,  when  discharged.  Fifth. 
An  index  ot  releases  of  mortgages,  labeled  releases  of  mort-' 
^ages — ^mortga^ors,  each  paee  of  which  shall  be  divided  into 
six  columns,  with  heads  to  tne  respective  columns,  as  follows : 
Parties  releasing,  to  whom  releases  are  given,  date  of  releases, 
where  releases  are  recorded,  date  of  mortgages  released, 
where  mortgages  released  are  recorded.  Sixth.  An  index  of 
releases  of  mortgages,  labeled  releases  of  mortgages — mort- 
gagees, each  page  of  which  shall  be  divided  into  six  columns, 
with  heads  to  the  respective  columns,  as  follows:  Parties 
whose  mortgages  are  released,  parties  releasing,  date  of  re- 
leases, when  recorded,  date  of  mortgages  released,  where 
mortgages  released  are  recorded.  Seventh.  An  index  of 
powers  of  attorney,  labeled  powers  of  attorney,  each  page  of 
which  shall  be  mvided  into  five  columns,  with  heads  to  the 
respective  columns,  as  follows :  Names  of  parties  executing 
the  powers,  to  whom  powers  are  executed,  date  of  powers, 
date  of  recording,  where  powers  are  recorded.  Eighth.  An 
index  of  leases,  labeled  lessors,  each  page  of  which  shall  be 
divided  into  four  columns,  with  heads  to  the  respective 
columns,  as  follows :  IN'ames  of  lessors,  names  of  lessees,  date 
of  leases,  when  and  where  recorded.  Kinth.  An  index  of 
leases,  labeled  lessees,  each  page  of  which  shall  be  divided 
into  four  respective  columns,  as  follows :  Karnes  of  lessees, 
names  of  lessors,  date  of  leases,  when  and  where  recorded. 
Tenth.  An  index  of  marriage  certificates,  labeled  marriage 
certificates — ^men,  each  page  of  which  shall  be  divided  into 
six  columns,  with  heads  to  the  respective  columns,  as  follows : 
Men  married,  to  whom  married,  when  married,  by  whom  mar- 
ried, where  married,  where  certificates  are  recorded.  Eleventh. 
An  index  of  maniage  certificates,  labeled  marriage  certifi-- 
cates — ^women,  each  page  of  which  shall  be  divided  into  six 
columns,  with  heads  to  the  respective  columns,  as  follows : 
Women  married  (under  this  head  placing  the  names  of  the 
women),  to  whom  married,  when  married,  by  whom  married, 
where  married,  where  certificates  are  recorded.  Twelfth.  An 
index  of  assignments  of  mortgages  and  leases,  labeled  assi^- 
ments  of  mortgages  and  leases — assignors,  each  page  of  which 
shall  be  divioea  into  five  columns,  vrith  heads  to  the  re- 
spective columns,  as  follows :  Assignors,  assignees,  instru- 
ments assigned,  date  of  assi^ment,  when  and  where  recorded. 
Thirteenth.  An  index  of  assignments  of  mortgages  and  leases, 
labeled  assi^ments  of  mortgages  and  leases — ^assignees,  each 
page  of  which  shall  be  divided  into  five  columns,  with  heads 
to  the  respective  columns,  as  follows :  Assignees,  assignors, 
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instraments  assigned,  date  of  assignments,  when  and  where 
recorded.  Fourteenth.  An  index  of  wills,  labeled  wills,  each 
page  of  which  shall  be  divided  into  four  colamns,  with  heads 
to  the  respective  columns,  as  follows :  Names  of  testatorsi 
date  of  wills,  date  of  probate,  when  and  where  recorded, 
Fifteenth.  An  index  or  official  bonds,  labeled  official  bonds, 
with  each  page  divided  into  live  columns,  with  heads  to  the 
respective  columns,  as  follows :  Names  of  officers,  names  of 
offices,  date  of  bonds,  amount  of  the  bonds,  when  and  where 
recorded.  Sixteenth.  An  index  of  notices  of  mechanics'  liens, 
labeled  mechanics'  liens,  with  each  page  divided  into  Huree 
columns,  with  heads  to  the  respective  columns,  as  follows : 
Parties  claiming  liens,  against  whom  claimed,  notices  when 
and  where  recorded.  Seventeenth.  An  index  to  transcripts 
of  judgments,  labeled  transcripts  of  iudgments,  with  each 
pa^e  divided  into  seven  columns,  with  heads  to  the  respective 
columns,  as  follows :  Judgment  debtors,  judgment  creditors^ 
amount  of  judgments,  where  recorded,  when  recorded,  when 
transcript  nle^  when  judgment  satisfied.  Eighteenth.  An 
index  of  attachments,  labeled  attachments,  with  each  page 
divided  into  five  columns,  with  heads  to  the  respective  col- 
umns,  as  follows:  Parties  against  whom  attachments  are 
issued,  parties  issuing  attachments,  notices  of  attachments, 
when  recorded,  where  recorded,  when  attachments  discharged. 
Nineteenth.  An  index  of  notices  of  the  pendency  of  actions, 
labeled  notices  of  actions,  with  each  page  divided  into  three 
columns,  with  heads  to  the  respective  columns,  as  follows: 
Parties  to  the  actions,  notices  when  recoMed,  where  re> 
corded.  Twentieth.  An  index  of  the  separate  property  of 
married  women,  labeled  separate  property  of  married  women, 
with  each  pa^e  divided  into  five  columns,  with  heads  to  the 
respective  columns,  as  follows :  Names  of  married  women, 
names  of  their  husbands,  nature  of  instruments  recorded, 
when  recorded,  where  recorded.  Twenty-first.  An  index  of 
pre-emption  claims,  labeled  pre-emption  claims,  with  each 
pa«^e  divided  into  four  columns,  witn  heads  to  the  respective 
columns,  as  follows :  Claimants,  notices  when  received,  date 
of  notices,  when  and  where  recorded. 

Sec.  73.  But  the  recorder  may,  in  his  discretion,  keep  in 
the  same  volume,  any  two  or  more  of  the  indexes  mentioned 
in  section  seventy-two  of  this  act :  Providedj  The  several  in- 
dexes be  kept  distinct  from  each  other,  and  the  volume  be  dis^ 
tinctly  marked,  on  the  outside,  in  such  way  as  to  show  all  the 
indexes  kept  therein.  The  names  of  the  parties  in  the  first 
column  of  the  several  indexes,  shall  be  arranged  in  alphabeti- 
cal order;  and  when  a  conveyance  is  executed  by  a  sheri^ 
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the  name  of  t^e  Bheriff,  and  the  party  charged  in  the  execu* 
tion,  shall  both  be  inserted  in  the  index ;  ana  when  an  instra- 
ment  is  recorded,  to  which  an  executor  or  administrator,  or 
trustee,  is  a  party,  the  name  of  such  executor,  administrator, 
or  trustee,  together  with  the  name  of  the  testator  or  intestate, 
or  party  for  whom  the  trust  is  held,  shall  be  inserted  in  the 
index. 

8bo.  74.  When  any  instrument,  paper,  or  notice,  author- 
ized by  law  to  be  recorded,  shall  be  deposited  in  the  recorder's 
of&ce  for  record,  the  recorder,  or  his  deputy,  shall  endorse 
upon  the  same,  the  time  when  it  was  received,  noting  the 
year,  month,  day,  hour  and  minute,  of  its  reception,  and  shall 
record  the  same,  or  cause  the  same  to  be  recorded,  without 
delay,  together  with  the  acknowledgements,  proofs,  and  cep- 
tificates,  written  over  or  under  the  same,  with  the  plats,  sur- 
veys, schedules,  and  other  papers  thereto  annexed,  in  the 
order  and  as  of  the  time  when  the  same  was  delivered  for  a 
record,  in  a  fair  and  a  lar^e  and  legible  hand,  and  shall  note 
at  the  foot  of  the  recora,  the  year,  month,  day,  hour,  and 
minute,  of  its  reception,  and  the  name  of  the  person  at  whose 
request  it  was  recorded. 

Sec.  75.  The  recorder  shall  endorse  upon  each  instrument^ 
paper,  and  notice,  the  book,  and  page  or  pases  of  the  book,  in 
which  it  is  recorded,  and  the  year,  month,  day,  hour,  and 
miDute,  when  received ;  and  after  the  same  is  recorded,  shall 
deliver  it,  upon  request,  to  the  party  leaving  the  same  for 
record,  or  to  his  order. 

Ssc.  76.  It  shall  be  the  duty  of  recorders,  upon  the  appli- 
cation of  any  person,  and  upon  the  pavment  or  tender  of  the 
legal  fees  therefor,  to  make  searches  for  conveyances,  mort- 

fages,  and  all  other  instruments,  papers,  or  notices,  recorded  or 
led  in  their  respective  offices,  and  to  furnish  a  certificate 
thereof,  stating  the  names  ot  the  parties  to  such  instruments, 
papers  and  notices,  the  dates  thereof,  the  year,  month,  day, 
nour  and  minute  they  were  recorded  or  filed,  the  extent  to 
which  they  affect  the  properhr  to  which  they  relate,  and  the 
books,  and  page  or  pages,  where  they  are  recorded. 

Sec.  77.  If  any  recorder  to  whom  any  instrument  proved 
or  acknowledged  according  to  law,  or  any  paper  or  notice 
which  may  by  law  be  recorfed,  shall  be  delivered  for  record, 
shall — ^First.  Neglect  or  refuse  to  record  sach  instrument, 
paper  or  notice,  within  a  reasonable  time  after  receiving  the 
same;  or,  Second.  Record  any  instrument,  jpapers,  or  no- 
tices, writing,  in  any  other  manner  than  is  hereinoefore  direc- 
ted :  or  if  any  recorder — ^First.  Neglect  or  refuse  to  keep  in 
his  office  such  indexes  as  are  required  by  this  act,  or  to  make 
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the  proper  entries  therein ;  or,  Second,  Neglect  or  refuBe  to 
make  the  searches  and  give  the  certificates  required  by  this 
act,  or  if  such  searches  or  certificates  be  incomplete  and  de- 
fective in  anv  important  particular  aftecting  the  property  in 
respect  to  which  the  search  is  requested,  he  shall  be  liable  to 
the  party  aggrieved  for  double  the  amount  of  the  damans 
whicn  may  be  occasioned  by  such  neglect  or  refusal,  or  by 
such  incompleteness  or  defect  in  the  searches  and  certificate, 
and  an  action  may  be  brought  on  his  official  bond  by  the  party 
aggrieved. 

Sec.  78.  If  any  recorder  shall  wilftilly  neglect  or  refuse  to 
perform  any  of  the  duties  required  of  him  by  this  act,  or  shall 
wilfiilly  perform  them  in  any  other  manner  than  is  required 
by  law,  shall  be  deemed  guilty  of  a  misdemeanor  in  office, 
and  on  conviction  thereof  m  any  court  of  competent  jurisdic- 
tion, may  be  punished  by  a  fine  in  a  sum  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  for  a  period  not  exceed- 
ing six  months,  or  by  both  such  fine  and  imprisonment.  If 
the  recorder  shall  alter,  change  or  obliterate  anv  records 
deposited  in  his  office,  or  insert  any  new  matter  therein,  he 
shall  be  liable  on  his  official  bond  to  the  party  aggrieved,  for 
double  the  amount  of  the  damages  which  may  be  occasioned 
by  such  neglect,  refusal,  or  alteration. 

Sec.  79.  Copies  of  papers  duly  filed  in  the  recorder's 
office,  and  transcripts  from  the  books  of  records  kept  therein, 
certified  by  the  recorder  to  be  full,  true  and  correct  copies  or 
transcripts,  shall  be  received  in  all  courts,  and  in  all  actions 
and  proceedings,  with  the  like  effi^ct  as  the  original  instru- 
ments, papers  and  notices  recorded  or  filed  could  be  produced. 

Sec  80.  All  books  of  record,  and  all  indices  in  the  recor- 
der's office,  and  all  maps,  charts,  surveys,  and  other  papers,  on 
file  therein,  shall,  during  all  office  hours,  be  open  for  the  in- 
spection of  any  person  who  may  desire  to  inspect  them,  and 
may  be  inspected  without  charge,  and  the  recorder  shall  ar- 
range the  books  of  record  and  indexes,  in  his  office,  in  such 
suitable  places  as  to  facilitate  their  inspection. 

Sec.  81.  Whenever  the  office  of  recover,  in  any  of  the 
counties  of  this  territory,  shall  become  vacant  by  death,  re- 
moval out  of  the  county,  resignation,  neglect  to  give  bonds, 
or  for  any  other  cause,  the  board  of  county  commissioners 
shall  appoint  some  suitable  person,  possessingr  the  qualificar 
tions  of  an  elector,  to  fill  sucn  vacancy ;  and  the  person  so  ap 
pointed  shall  give  bond  and  take  the  oath,  in  like  manner  as 
required  of  county  recorders  in  the  sixty-fifth  section  of  this 
ac^  and  shall  hold  his  office  until  his  snccessor  is  chosen  and 
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qnalified.    Buch  BuccesBor  Bhall  be  chosen  at  the  next  annnal 
election. 

Seo.  82.  All  county  recorders,  on  going  out  of  oflSice,  shall 
deliver  to  their  successors,  all  books,  papers,  documents,  maps, 
records,  stationery  and  furniture,  belonging  to  their  respective 
offices,  and  in  case  of  the  death  of  any  county  recorder,  his 
legal  representatives  shall  in  like  manner  deliver  all  books, 
papers,  documents,  maps,  records,  station ery  and  furniture, 
that  shall  come  into  his  or  their  possession,  belonging  to  the 
recoi-der's  office. 

Sec.  88.  The  county  recorders  are  hereby  authorized  and 
empowered  to  take  within  their  respective  counties,  the  ac- 
knowledgment and  proof  of  all  instruments  and  papers  which 
may  be  by  law  required. 

Sec.  84.  The  recorder  shall  not  be  bound  to  record  any 
instrument^  or  file  any  paper  or  notice,  or  ftimish  any  copies, 
or  to  render  any  service  connected  with  the  office,  uutil  his 
fees  for  the  same,  as  prescribed  by  law,  are  paid  or  tendered. 

Sec  85.  The  recorders  of  the  several  counties  of  this  ter- 
ritory shall  be  ex-officio  county  auditors  of  their  respective 
counties,  until  otherwise  provided  by  law. 

Sec.  86.  The  county  auditor  of  each  county  shall  keep  an 
account  current  with  the  treasurer  of  his  county ;  and  when 
any  person  shall  deposit  with  the  auditor  any  receipt  given  by 
the  treasurer  for  any  money  paid  into  the  treasury,  the  auditor 
shall  file  each  receipt  in  his  office,  and  shall  charge  the  treasurer 
with  the  amount  thereof. 

Sec  87.  All  accounts,  debts  and  demands  justly  chargeable 
against  any  county,  and  which  are  not  directed  by  law  to  be 
settled  and  allowea  by  some  other  person  or  tribunal,  shall  be 
examined  and  settled  by  the  auditor  of  such  county ;  and  for 
all  such  just  demands  against  such  county,  the  amount  of 
which  is  fixed  by  law,  the  county  auditor  shall  issue  orders  on 
the  treasurer  of  such  county,  payable  to  the  several  persons 
entitled  thereto. 

Sec  88.  All  orders  issued  by  auditors,  during  the  year, 
commencing  with  the  first  day  of  January  in  each  year,  shall 
be  numbered  progressively ;  and  the  number,  date  and  amount 
of  each,  and  the  name  of  the  person  to  whom  payable,  and 
the  purpose  for  which  it  was  drawn  shall,  at  the  time  of  issuing 
the  same,  be  entered  in  a  book,  to  be  kept  by  the  auditor  for 
that  purpose. 

Sec  89.  The  auditor  shall  make  settlements  with  the  county 
treasurer,  at  the  time  and  in  the  manner  prescnbed  by  law,  for 
all  mobeys  received  and  disbursed  by  said  treasurer,  by  virtue 
of  his  office. 
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FEES. 


Sso.  90.  For  recording  any  instrument,  paper  or  notice 
when  required,  for  each  folio,  thirty  cents.  For^opies  of  any 
record  or  paper,  per  folio,  thirty  cents.  For  filing  or  receiving 
every  instrument  for  record,  and  making  the  necessair  entries 
therein,  twenty-five  cents.  For  making,  in  the  several  indexes 
required,  all  the  entries  required,  all  of  the  filing  and  recording 
any  instrument,  paper  or  notice,  for  every  such  instrument, 
paper  or  notice,  twenty-five  cents.  For  every  certificate  under 
seal,  to  copies  of  papers  or  records  in  his  office,  when  required, 
one  dollar.  For  every  entry  of  dischar^  of  mortgage,  on 
margin  of  record,  fifty  cents.  For  searching  records  and  files 
of  each  year,  in  his  office,  when  required,  fifty  cents.  For 
abstract  or  certificate  of  title,  when  required,  for  each  convey- 
ance or  incumbrance  certified,  one  dollar.  For  recording 
every  town  plat,  for  every  course,  fifty  cents.  For  figuring 
and  lettering  plats  and  maps,  per  folio,  one  dollar.  For  taking 
and  writing  acknowledraieilts,  including  seal,  for  each  signa- 
ture, one  dollar.  For  filing  and  entering  a  minute  of  certifi- 
cate of  sheriff 's  sale,  fifty  cents.  For  filing  and  entering  a 
minute  of  certificate  of  tax  sale,  fifty  cents.  For  recording 
marriage  certificate,  one  dollar.  For  filing  and  keeping  each 
paper,  not  required  to  be  recorded,  and  endorsing  the  same, 
if  required,  fifty  cents.  For  recording  proceedings  of  the  board 
of  county  commissioners,  per  folio,  uiirty  cents.  For  making 
duplicate  of  taxes,  or  copies  thereof  required,  per  folio,  thirty 
cents.  For  filing  treasurer's  receipts  and  issuing  licenses,  to 
be  paid  by  the  party,  fifty  cents.  For  attending  each  regular 
and  special  term  of  the  county  commissioners'  court,  per  diem, 
six  dollars.  For  every  certificate  of  election  issued  by  order 
of  board  of  county  commissioners,  to  be  pwd  by  the  party 
entitled  to  the  same,  one  dollar.  For  making  exhibit  of  ex- 
penditures, for  past  year,  per  folio,  forty  cents.  For  each  order 
tor  view  of  road,  twen^-five  cents.  For  taking  bonds  of 
county  officers  and  all  other  persons  required  by  the  board  or 
by  law  to  give  bonds,  each,  two  dollars.  For  taking  oaths  of 
county  officers  and  other  persons,  and  certifying  the  same,  one 
dollar.  For  administering  an  oath,  twentj-five  cents.  For 
each  bond  executed  by  the  county  commissioners  for  the  pur- 
chase of  property,  or  other  purposes,  three  dollars.  For  each 
deed  executed  by  the  county  commissioners,  three  dollars. 
For  settlements  of  his  accounts,  or  of  any  other  county  officer, 
two  dollars.  For  each  order  drawn  on  county  treasurer, 
twenty-five  cents.    For  reading  and  entering  remonstrance 
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against  view  of  roads,  or  petition  for  damages,  each,  to  be 
paid  by  the  party  remonstrating,  two  dollars.  For  entering 
appointments,  each,  fifty  cents.  For  entering  and  reading  re- 
port of  road  overseers,  fifty  cents.  For  notifying  the  county 
commissioners  to  attend  at  the  opening  of  the  poll  books  of 
any  election,  each,  fifty  cents.  For  certified  copy  of  proceed* 
in^  of  county  commissioners,  or  part  thereof,  per  folio,  to  be 
paid  by  the  party  requiring  such  copy,  thirty  cents.  For 
making  final  settlement  of  any  account  with  the  county,  for 
each  iolio,  thirty  cents.  For  recording  quartE  claims,  two 
dollars.  For  each  poll  book  delivered  to  sherifi  or  judges  of 
election,  one  dollar. 


DUTIES  OF  CLERK  OF  DISTRICT  COURT. 

Sbc.    91.  District  clerk  to  attend  penonall^. 

92.  Daesof  oonntyclerln. 

93.  Sbftll  take  oath  of  office  and  gire  bond. 

94.  May  appoint  depaties  in  writing,  powers  of. 

95.  Hay  reqaire  bonds  of  deputies. 

96.  Process  shall  be  iBsned  in  name  of  clerk,  shall  attend  probate  court. 

98.  Office  to  be  kept  at  county  seat. 

99.  Shall  issne  writs  and  process,  keep  dockets  of  courts,  etc. 

100.  fehall  be  liable  for  wrongfni  act  or  omission. 

101.  Pine  for  wilftilly  neglecting  doty  of  office. 

102.  Ko  clerk  or  deputy  to  act  as  attorney. 

Sbc.  91.  The  clerk  of  the  district  conrt  shall  in  person 
attend  each  term  of  the  district  court  held  in  his  county,  and 
shall  perform  all  the  duties  prescribed  in  section  ninety-nine 
of  this  act,  so  far  as  the  same  are  not  inconsistent  with  the 
duties  of  his  office,  and  shall  be  subject  to  the  same  penalties 
as  the  county  clerk,  for  any  act  of  omission  or  commission, 
as  prescribed  in  section  one  hundred  and  one  of  this  act. 

Sec.  92.  The  county  clerk  of  each  county  in  this  territory 
shall  be  clerk  of  the  probate  court  of  his  county* 

8eg.  98.  Each  county  clerk  shall  take  the  oath  of  office, 
and  give  bond  to  the  territonr  of  Idaho  in  the  form  prescribed 
by  law,  conditioned  for  the  faithful  performance  of  the  duties 
of  his  office.  The  penalty  of  the  bond  to  be  given  by  each 
county  clerk,  shall  be  in  any  sum  not  exceeding  ten  thousand 
dollars,  prescribed  by  the  county  commissioners  of  their 
respective  counties. 
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Sec.  94.  Each  county  clerk  may  appoint  one  or  more  dep- 
nties,  who  shall  have  the  same  powers,  in  all  respects,  as  their 
principal.  The  appointment  shall  be  in  writing,  and  signed 
by  the  county  clerk,  and  shall  be  filed  in  the  omce  of  the  re- 
corder of  the  county.  He  may  revoke  the  appointment  of 
any  deputy  at  will,  by  writing,  filed  in  the  same  office.  Each 
deputy,  before  entering  upon  bis  duties,  shall  take  the  oath  of 
office,  which  shall  be  endorsed  on  his  appointment. 

Sec.  95.  The  county  clerk  may  take  from  each  of  his  dep- 
uties, a  bond  with  sureties,  for  the  faithful  performance  of  his 
duties ;  but  the  clerk  and  the  sureties  on  his  official  bond  shall 
be  liable  for  all  the  official  acts  of  each  deputy. 

Sec  96.  All  process  issued  by  any  deputy  clerk,  shall  be 
issued  in  the  name  of  the  principal. 

Sec  97.  The  county  clerk  shall,  either  in  person  or  by- 
deputy,  attend  each  term  of  the  probate  court  held  in  his 
county. 

Sec  98.  The  county  clerk  shall  keep  his  office  at  the 
county  seat  of  his  county,  and  shall  take  cnarge  of  and  safely 
keep,  or  dispose  of  according  to  law,  all  books,  papers  and 
records,  which  may  be  filed  or  deposited  in  his  office. 

Sec  99.  He  shall  issue  all  writs  and  process  required  to  be 
issued  from  any  court  of  which  he  is  clerk;  he  shall  enter, 
under  the  direction  of  the  court,  all  orders,  judgments  and 
decrees  proper  to  be  entered;  and  shall  keep,  in  each  of  said 
courts,  a  docket  in  which  shall  be  entered  the  title  of  each  cause, 
with  the  date  of  its  commencement,  a  memorandum  of  every 
subsequent  proceeding  in  said  cause,  with  the  date  thereof 
and  a  list  of  all  the  fees  charged  in  the  cause,  and  shall  keep 
such  other  books  of  record  as  may  be  required  by  law,  or  by 
the  rules  of  the  court. 

Sec  100.  For  any  wrongful  act,  or  any  omission  to  per- 
form any  duty  imposed  on  him  by  law,  the  clerk  shall  be  liable 
on  his  bond  to  any  person  injured. 

Sec  101.  If  any  clerk  shall  knowingly  and  wilfully  do  any 
act  contrary  to  the  duties  of  his  office,  or  shall  knowingly  and 
wilfully  fail  to  perform  any  act  or  duty  required  of  him  by 
law,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction, shall  be  fined  in  any  sum  not  exceeding  two  thousand 
dollars,  and  may  be  removed  from  office. 

Sec  102.  No  clerk  or  deputy  clerk,  shall  be  permitted  to 
practice  as  an  attorney  or  counsellor  at  law,  in  any  action  or 
proceeding  in  any  court  whatever ;  for  violating  the  provisions 
of  this  section,  he  shall  be  deemed  guilty  of  a  misdemeanor* 
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PEES  OP  CLERK  OP  SUPREME  COURT. 

Bec.  103.  For  filing  each  transcript  of  record  from  an  in* 
ferior  court,  four  dollars.  For  entering  any  motion,  rule,  or 
order,  two  dollars.  For  entering  judgment,  for  first  folio,  two 
dollars ;  for  each  subsequent  folio,  one  dollar.  For  each  cer^ 
tificate  given  at  request,  and  on  seal,  two  dollars.  For  copy 
of  record,  or  opinion  of  court,  or  other  papers,  for  each  folio, 
thirty  cents.  For  entering  each  cause  on  calender,  and  maJdng 
copy  for  bar,  one  dollar.  For  every  remittitur  or  mandate, 
for  each  folio,  thirty  cents.  For  searching  records  or  files  in 
his  office  (but  no  charge  shall  be  made  to  suitors  or  attorneys)^ 
for  each  year  searched,  one  dollar.  Filing  each  paper,  nfty 
cents.  ]?or  certificate  of  admission  as  attorney  or  counsellor, 
and  seal,  ten  dollars.  For  administering  oath  or  aflSirmation, 
and  copying  the  same,  one  dollar.  For  taking  and  writing 
out  actnov^edgment  of  deeds,  or  other  instrument,  for  each 
signature,  including  seal,  one  dollar.  For  recording  opinion 
of  court,  each  folio,  thirty  cents.  For  issuing  any  process  of 
court,  including  seal,  two  dollars. 

FEES  OP  CLERK  OP  DISTRICT  COURT. 

Sec.  104.  For  entering  each  suit  on  the  clerk's  register  of  ac- 
tions, and  making  the  necessary  entries  therein,  during  the 
progress  of  the  trial,  for  each  folio,  thirty  cents.  For  issuing 
every  writ  or  process,  under  seal,  one  dollar.  For  issuing 
subpo&na  for  each  witness,  twenty-five  cents.  For  filing  each 
paper,  twenty-five  cents.  For  entering  every  motion,  rule, 
order,  or  default,  fifty  cent'?.  For  entering  every  discontinu- 
ance, dismissal  or  nonsuit,  fifty  cents.  For  entering  every 
cause  on  the  calendar,  and  making  a  copy  thereof  for  the  bar, 
for  each  term  of  the  court,  one  dollar.  ¥or  calling  and  swear- 
ing every  jury,  one  dollar.  For  receiving  and  entering  each 
verdict  bf  a  juiy,  one  dollar.  For  entering  every  final  judg- 
ment, for  the  nrst  folio,  one  dollar  and  fifty  cents ;  for  each 
subsequent  folio,  thirty  cents.  For  filing  judgment  roll,  forty 
cents.  For  entering  proceeding,  record  or  paper,  for  each 
folio,  thirty  cents.  For  every  certificate,  under  seal,  one  dol- 
lar. For  searching  the  files  of  each  year  in  his  office  (but  not 
to  charge  suitors  or  attorneys),  one  dollar.  For  issuing  every 
commission  to  take  testimony,  one  dollar.  For  taking  down 
testimony  of  witnesses  during  trial,  for  each  folio,  thirty  cents. 
For  issuing  every  execution  or  other  final  process,  one  dollar. 
For  issuing  every  decree  or  order  of  sale  of  mortgaged  pro- 
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perty,  one  dollar.  For  issuing  writ  of  injanction  or  attach- 
ment, one  dollar.  For  entering  jnd^ent  by  confession,  the 
same  fees  as  in  other  cases  of  entering  judgment.  For  re* 
ceiving  and  filing  every  remitter  from  supreme  coart  and  ac- 
companying papers,  one  dollar.  For  taking  each  bond  re- 
quired by  law,  one  dollar.  For  taking  justification  thereto, 
one  dollar.  For  acknowledgment  of  deed  or  other  instrument^ 
including  all  writing  and  the  seal,  for  each  name  thereto,  one 
dollar.  When  the  court  is  sitting  as  a  court  of  criminal  juris- 
diction, he  shall  receive  for  the  trial  of  each  issue,  where  the 
charge  is  felony,  five  dollars ;  for  the  trial  of  each  issue,  where 
the  charge  is  misdemeanor,  three  dollars.  He  shall  receive  no 
other  fee  for  any  service  whatever  in  a  criminal  action  or  pro- 
ceeding, except  for  copies  of  papers,  for  each  folio,  thirty 
cents. 

FEES  OP  THE  COUNTY  CLERK. 

Sec.  105.  For  filing  all  the  papers  sent  on  appeal  firom 
justice's  court,  in  each  cause,  one  dollar  and  fiftjr  cents.  For 
all  other  services,  the  same  fees  as  are  allowed  m  the  district 
court  for  similar  services. 

FEES  OF  THE  CLERK  OF  PROBATE  COURT. 

Sbc.  106.  For  issuing  letters  testamentary  or  of  adminis- 
tration, one  dollar.  For  certificate  of  appointing  appndaers  or 
guardians,  one  dollar.  For  writing  and  posting  notices,  when 
required,  for  each  copy,  one  dollar.  For  notice  given  by  pub- 
lication, in  addition  to  the  cost  of  publication,  one  dollar. 
For  recording  wills,  per  folio,  thirty  cents.  For  all  other  ser- 
vices, the  same  as  are  allowed  the  clerks  of  the  district  court 
for  similar  services. 


COUNTY  TREASURER. 

Skc.  107.  County  treasurer,  term  of  office. 

108.  Bonds,  amount  of  and  conditions  of. 

109.  Oath  to  be  endorsed  on  his  certiflcate  of  office. 

110.  Connty  commissioners  to  fill  vacancy. 

111.  Office  to  be  kept  at  connty  seat. 

112.  Treasurer  shall  receiTe  and  disburse  all  moneys  on  warrant  of  county 
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Bio.  113.    Trtumtt  diall  receipt  to  person  pftjing  into  ixeuarj, 

114.  Books,  accoonU,  etc.,  of  treaaorer  to  be  subject  to  inspection  of  county 

commissioners. 

115.  When  order  drawn  by  auditor,  etc.,  when  not  paid. 

117.  Kotice  to  be  given  by  treasurer  when  orders  will  be  paid. 

118.  Duty  of  treasurer  when  interest  is  paid  on  order. 

119.  Priority  of  warrants  or  orders. 

ISO.  When  warrant  drawn  on  county  treasurer  not  receivable  for  tax. 

121.  When  treasurer  shall  deposit  orders  and  warrants  with  auditor. 

133.  When  county  commisrioners  may  remoTe. 

133.  Successor  to  receive  moneys,  books,  etc.,  of  fbrmer  treasurer. 

134.  Trewnrer  to  settle  amiaally  with  auditor. 

125.  Oillce,  when  to  be  kept  open. 

126.  Duties  of  treasurer  and  collector,  In  settlement  with  territorial  treasurer, 

oath  required,  etc.  J 

127.  County  treasurer  may  appoint  in  writing,  deputies,  power  of. 

128.  May  require  bond  from  deputies,  olBcial  acts  to  be  in  name  of  principal. 

129.  Compensation  for  recciying  and  disbursing  moneys. 

Bbc.  107.  The  county  treasurer  shall  hold  his  office  for 
the  term  of  two  years,  from  the  time  of  entering  upon  the 
duties  of  his  office,  and  until  his  successor  is  chosen  and 
qualified. 

Sbc.  108.  Each  county  treasurer,  before  entering  upon 
the  daties  of  his  office,  shall  enter  into  bond,  with  two  or 
more  sufficient  freehold  sureties,  to  the  acceptance  of  the 
board  of  county  commissioners  of  his  proper  county,  in  a 
penalty  of  double  the  probable  amount  of  money  that  may 
at  any  time  come  to  his  hands,  as  such  treasurer,  with  con- 
dition for  the  paying  over  all  moneys  according  to  law, 
which  shall  come  into  his  hands  for  territorial,  county  or 
other  purposes,  and  that  he  will  faithfally  and  promptly  dis- 
charge all  the  duties  of  his  said  office  that  are  now  or  may 
hereafter  be  enjoined  on  him  by  law. 

Sec.  109.  He  shall  likewise  take  the  oath  prescribed  by 
law,  to  be  indorsed  on  his  certificate  of  election,  before  enter- 
ing on  the  duties  of  his  office. 

Ssa  110.  Whenever  the  office  of  county  treasurer  shall 
become  vacant  by  death,  removal  out  of  the  counly,  resignation, 
neglect  to  give  bond,  or  from  any  other  cause,  the  board  of 
commisioners  shall  forthwith  convene  and  appoint  some  suit- 
able person  to  fill  such  vacancy ;  and  the  person  so  appointed 
shall  ^ve  bond  and  take  the  oath,  in  the  like  manner  as  re- 
quired of  county  treasurers  in  the  one  hundred  and  eighth 
section  of  this  act,  and  shall  hold  his  office  until  the  expiration 
of  the  term  for  which  his  predecessor  was  elected  or  appointed, 
and  until  his  successor  is  chosen  and  qualified. 
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Sec.  111.  Each  county  treasurer  shall  keep  his  office  at  tiie 
seat  of  justice  for  his  county,  and  shall  keep  a  fair  and  accu- 
rate account  of  all  money  by  him  received,  showing  the 
amount  thereof,  the  time  when,  from  whom,  and  on  what 
account  received ;  also,  of  all  disbursements  by  him  made, 
showing  the  amount  thereof,  the  time  when,  to  whom,  and 
on  what  account  paid ;  and  he  shall  so  arrange  his  books  that 
the  amount  received  and  paid  on  account  of  separate  and  dis- 
tinct funds,  or  specific  appropriations,  shall  be  exhibited  in 
separate  and  distinct  accounts,  as  well  as  that  the  whole  re- 
ceipts and  expenditures  shall  be  shown  by  one  general  or  cash 
account ;  but  no  money  received  for  taxes,  charged  on  the 
duplicate  of  the  current  year,  shall  be  by  the  treasurer  entered 
on  his  account  with  the  countv,  until  he  shall  have  made  his 
annual  settlement  therefor  with  the  county  auditor. 

Sec.  112.  It  shall  be  the  duty  of  the  county  treasurer  to 
receive  all  moneys  due  and  accruing  to  the  county,  or  which 
are  required  by  law  to  be  paid  to  him  or  into  the  county  treas- 
ury, and  to  pay  and  disburse  the  same,  on  the  warrant  of  the 
county  auditor,  founded  on  orders  made  by  the  board  of 
county  commissioners. 

Sec  lis.  When  any  monev  shall  be  paid  to  the  county 
treasurer  (except  such  as  shall  have  been  paid  on  account  of 
taxes,  charged  on  the  duplicate),  he  shall  give  to  persons 
paying  the  same  a  receipt  therefor ;  which  receipt  such  person 
shall  forthwith  deposit  with  the  county  auditor,  who  shall 
charge  the  treasurer  therewith,  and  give  the  person  paying 
the  same  a  quietus. 

Sec  114.  The  books,  accounts  and  vouchers  of  the  county 
treasurer  shall  at  all  times  be  subject  to  the  inspection  and 
examination  of  the  county  commissioners,  and  it  is  hereby 
made  their  duty  to  make  such  examination  and  count  the 
money  on  hand  at  least  once  each  year. 

Sec  115.  The  county  treasurer,  when  an  order  drawn  on 
him,  as  such  treasurer,  by  the  auditor  of  his  county,  is  pre- 
sented for  payment,  shall,  if  there  be  money  in  the  treasury 
for  that  purpose,  redeem  the  same,  and  shall  write  on  the  &ce 
of  such  order,  ^^redeemed,*'  the  date  of  redemption^  and  shall 
sign  his  name  thereto. 

Sec  116.  When  any  order  or  warrant  shall  be  presented 
to  the  county  treasurer  for  payment,  and  the  same  is  not  paid 
for  want  of  funds,  the  treasurer  shall  indorse  thereon,  "not 
paid  for  want  of  funds,"  annexing  the  date  of  presentation 
and  siting  his  name  thereto ;  and  from  that  time  till  re- 
deemea>  said  order  or  warrant  shall  bear  ten  per  cent  per 
annum. 
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Sbc.  117.  So  soon  its  there  sball  be  sufficient  funds  in  the 
treasury  of  the  county  to  redeem  the  orders  or  warrants 
drawing  interest,  the  county  treasurer  shall  give  notice  in 
9ome  newspaper  in  his  county,  or,  if  no  newspaper  he  printed 
in  his  county,  then  by  written  or  printed  notices,  posted  upon 
the  court  house  door,  stating  therein  that  he  is  ready  to  re- 
deem said  orders  or  warrants ;  and  from  the  date  of  such 
notice,  said  orders  or  warrants  shall  cease  to  bear  interest 

Sec.  J 18.  When  the  county  treasurer  shall  redeem  any 
order  on  which  interest  is  due,  he  shall  note  on  the  order  or 
warrant  the  amount  of  interest  paid  thereon,  and  shall  enter 
on  his  account  the  amount  of  such  interest,  distinct  from  the 
principal. 

SeO.  119.  Orders  or  warrants  drawn  on  the  county  treasury 
and  properly  attested,  shall  be  entitled  to  preference  as  to  pay* 
ment  out  of  moneys  in  the  treasury,  properly  applicable  to 
such  order,  according  to  the  priority  of  time  in  which  the 
same  may  have  been  presented.  The  time  of  presenting  such 
order  shall  be  noted  by  the  treasurer,  and  upon  the  receipt 
of  moneys  into  the  county  treasury,  not  otherwise  appro- 
priated,  it  shall  be  the  duty  of  the  treasurer  to  set  apart  the 
same,  or  so  much  thereof  as  may  be  necessary,  for  the  pay- 
ment  of  such  order  or  warrant.  Should  such  order  or  war- 
rant not  be  re-presented  for  payn^nt  within  sixty  days  from 
the  time  of  the  notice  required  in  the  one  hundred  and  sev* 
enteenth  section  of  this  act,  the  fund  set  aside  tor  the  payment 
of  the  same,  shall  be  by  the  treasurer  applied  to  the  redemp- 
tion of  unpaid  warrants  next  in  order  of  registry :  Provided^ 
That  the  board  of  county  commissioners  may,  on  the  appli- 
eation  and  presentation  of  warrants  properly  indorsed,  which 
shall  once  have  been  advertised,  pass  an  order  directing  the 
county  to  redeem  and  cancel  such  warrants  out  of  any  money 
in  the  treasury,  not  otherwise  appropriated. 

Sec,  120.  *No  order  or  warrant  drawn  on  the  county  treas- 
urer, and  payable  out  of  the  county  revenue,  shall  be  received 
in  payment  of  county  tax,  or  dues,  except  from  the  person  in 
whose  favor  it  was  drawn,  but  shall  be  subject  to  redeinption 
only  in  the  order  in  which  it  stands  registered  or  noted  in  the 
treasurer's  book. 

Sec.  121.    The  county  treasurer  shall,  on  the  first  Mondays 

of in  each  year,  deposit  with  the  county  auditor  all 

orders  and  warrants  by  him  redeemed,  and  take  the  auditor's 
receipt  therefor* 

Sec.  122.  Whenever  suit  shall  have  been  commenced 
against  any  delinquent  county  treasurer,  the  board  of  county 
commissioners  may,  in  their  discretion,  remove  such  treasurer 
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from  office,  and  appoint  some  person  to  fill  the  vacancy  thereby 
created,  as  hereinbefore  directed. 

Sec.  123.  Each  county  treasurer,  on  going  out  of  office, 
shall  deliver  to  his  successor  in  office,  all  the  public  money, 
books,  accounts,  papers,  and  documents,  in  his  possession ; 
and  in  case  of  the  death  of  any  county  treasurer,  his  legal 
representatives  shall  in  like  manner,  deliver  up  all  such 
moneys,  books,  accounts,  papers,  and  documents,  as  shall 
come  into  their  possession :  Provided^  however,  No  percentage 
shall  be  allowed  to  the  treasurer  on  any  money  by  him  re- 
ceived from  his  predecessor  in  office,  or  from  the  legal  repre- 
sentatives of  such  predecessor. 

Sec  124.  Every  county  treasurer  shall  make  a  full  settle- 
ment of  all  his  accounts  with  the  county  auditor,  annually, 
between  the  second  and  third  Monday  of in  the  pre- 
sence of  the  board  of  county  commissioners,  who  shall  have 
a  supervisory  control  of  such  settlement,  said  settlement  to  be 
governed  in  the  manner  prescribed  by  law,  and  said  treasurer 
shall  be  credited  with  all  sums  paid  for  printing  and  pub- 
lishing notices  required  to  be  given  by  him  in  the  course  of 
his  official  duties,  and  with  all  sums  paid  by  him  for  blank 
books,  stationery,  and  office  friruiture,  to  be  paid  on  the  order 
of  the  county  auditor. 

Sec.  125.  The  treasurer  shall  keep  his  office  open  for  the 
transaction  of  business,  from  ten  o'clock  A.  M.  until  four 
o'clock  P.  M.,  of  everv  dav  in  the  year,  Sunday  excepted. 

Sec.  126.  It  shall  be  the  duty  of  each  collector  or  county 
treasurer,  and  they  are  herebv  required  to  make  oath  to  the 
territorial  treasurer  when  making  their  annual  settlement,  as 
required  by  law,  that  the  money  paid  over  by  them  into  the 
territorial  treasury  at  such  settlement,  whether  coin,  terri- 
torial, or  county  warrants,  is  of  the  same  denomination  as 
that  received  by  them  in  the  discharge  of  their  official  duties, 
and  that  in  no  case  where  gold  dust  or  coin  has  been  received 
by  them  for  taxes,  or  otherwise,  has  the  money  thus  received, 
been  converted  into  or  used  for  the  purchase  of  county  or  ter- 
ritorial bonds  or  warrants,  or  United  States  legal  tender  notes : 
Provided,  That  it  shall  be  the  duty  of  collectors  of  taxes  to 
furnish  to  the  parties  paying  the  same,  in  every  case,  a  receipt 
specifying  the  kind  of  money  in  whii»h  payments  has  been 
made,  whether  gold  and  silver,  or  territorial  or  county  scrip, 
or  warrants,  and  to  file  such  receipts  in  duplicate,  in  the  office 
of  the  clerk  of  the  county,  for  three  montns  after  the  first  of 
January  in  each  fiscal  year,  after  which  time  they  shall  be  filed 
in  the  office  of  the  territoral  auditor. 

Bbo.  127.    The  county  treasurer  of  each  of  the  several 
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connties  of  this  territory  may  appoint  one  or  more  deputies, 
who  shall  have  the  same  power  in  all  respects  as  their  princi- 
pal. The  appointment  shall  be  in  writing,  signed  by  said 
treasurer,  and  shall  be  filed  in  the  office  of  the  recorder  of  his 
county.  He  may  revoke  the  appointment  of  any  deputy  at 
will,  by  writing  filed  in  the  same  office.  Each  deputy,  before 
entering  upon  his  duties,  shall  take  the  oath  of  office,  which 
shall  be  inaorsed  on  his  appointment. 
8£0,  128,    The  said  treasurer  may  take  from  each  of  his  de- 

5 u ties  a  bond,  with  sureties,  for  the  faithful  performance  of  his 
uties ;  which  bond  shall  innure  as  well  to  the  benefit  of  thp 
sureties  of  the  treasurer  as  to  the  treasurer.  But  the  county 
treasurer  and  his  sureties  on  his  official  bond  shall  be  liable 
for  all  the  official  acts  of  his  deputy  or  deputies. 

Sbo.  129.  All  officiall  acts  of  anv  deputy  county  treasurer 
shall  be  in  the  name  of  the  principal. 

Sec.  180.  The  countv  treasurer  shall  be  allowed,  on  all 
moneys  received  and  disbursed  by  him,  three  per  cent  on  the 
first  thirty  thousand  dollars ;  two  per  cent  on  all  over  thirty 
thousand  dollars  and  under  one  hundred  thousand  dollars,  and 
one  per  cent  on  all  over  one  hundred  thousand  dollars :  Pro- 
videoj  Kothing  in  this  act  shall  be  construed  so  as  to  allow  any 
officer  a  per  centage  on  both  receiving  and  disbursing. 
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Sio.  131.  Coroner,  daties  of. 

132.  When  to  act  as  sheriff. 

133.  Powers,  when  acting  as  sheriff. 

134.  Coroner  shall  sammon  Jury  in  cases  of  mnrder,  snicide,  etc. 

135.  Forfeit  for  non-attendjtnce  as  joror. 

136.  Jorj  to  inquire  into  eanse  of  death  of»  etc. 

137.  Svbpcenas  may  be  issoed,  sorgeon  may  be  snmmoned. 

138.  Witness  may  be  compelled  to  attend. 

139.  Jury  shall  render  verdict  and  certificate  in  writing. 

140.  Testimony  of  witnesses  to  be  reduced  to  writing. 

141.  When  offender  is  arrested  before  inquisition  filed,  coroner  ahaU  delirer 

same  to  magistrate  trying  case. 

142.  Corener  may  issue  warrant  for  apprehending  criminal. 

143.  Form  of  eoroner^s  warrant,  may  be  served  in  other  county. 

145.  Dnty  of  coroner  after  inquest  upon  dead  body. 

146.  Delirery  of  money  to  county  treasury. 

147.  When  money  demanded  within  six  yean. 
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Sao.  148*   County  PAmmMontn  iliall  require  wiitten  ftatement  of  coroner,  etc. 
149.    Jnetice  of  the  peace  may  act  as  coroner,  fees  of. 
151.    When  no  one  takes  charge  of  body,  etc. 

Sec.  131.  Every  person  who  maybe  chosen  coroner  of  any 
county,  shall,  before  he  enter  upon  the  discharge  of  the 
duties  of  his  office,  take  the  oath  of  office  prescribed  by  law, 
and  give  bond  in  such  sum  as  the  county  commissioners  of 
his  county  may  require. 

Sec  182.  The  coroner  shall  perform  the  duties  of  sheriff 
in  all  cases  where  the  sheriff  is  interested,  or  otherwise  in- 
capacitated from  serving ;  and  also  in  cases  of  vacancy  by 
death,  resignation  or  otherwise,  in  the  office  of  sheriff,  the 
coroner  shall  discharge  the  duties  of  such  office  until  a  sheriff 
is  elected  and  qualified. 

Sec  188.  "Whenever  the  coroner  acts  as  sheriff,  he  shall 
possess  the  powers  and  perform  all  the  duties  of  sheriff,  and 
shall  be  liable  on  his  official  bonds,  in  like  manner  as  a  sheriff* 
would  be,  and  shall  be  enitled  to  the  same  fees  as  are  allowed 
by  law  to  the  sheriff  for  similar  services. 

Sec  184.  When  a  coroner  has  been  informed  that  a  per- 
son has  been  killed,  or  has  committed  suicide,  or  has  suddenly 
died,  under  such  circumstances  as  to  afford  a  reasonable  ground 
to  suspect  that  his  death  has  been  occasioned  by  the  act  of 
another,  by  criminal  means,  he  shall  go  to  the  place  where  the 
body  is  and  forthwith  summon  not  less  than  nine,  nor  more 
than  fifteen  persons,  qualified  by  law  to  serve  as  jurors,  to  ap- 
pear before  him  forthwith,  at  the  place  where  the  body  of  the 
deceased  is,  to  inquire  into  the  cause  of  his  death. 

Sec  135.  Every  person  summoned  as  a  juror,  who  shall 
fail  to  appear,  without  having  a  reasonable  excuse,  shall  forfeit 
any  sum  not  exceeding  one  hundred  dollars — to  be  recovered 
by  the  coroner,  in  the  name  of  the  people  of  the  territory,  be- 
fore any  justice  of  the  peace  in  the  proper  township ;  and, 
when  collected,  to  be  paid  over  to  the  county  treasurer,  for  the 
use  of  the  county. 

Sec  136.  When  six  or  more  of  the  jurors  attend,  they 
shall  be  sworn  bv  the  coroner  to  inquire  who  the  person  was, 
and  when  and  where,  and  by  what  means  he  came  to  his  death, 
and  into  the  circumstances  attending  his  death,  and  to  render 
a  true  verdict  thereon,  according  to  the  evidence  afforded  them 
or  arising  from  the  inspection  of  the  body. 

Sec  137.  The  coroner  mav  issue  subpcenas  for  witnesses, 
returnable  forthwith  or  at  such  time  and  place  as  he  may  ap- 
point, which  may  be  served  by  any  competent  person.  He 
must  summon  and  examine  as  witnesses  every  person  who,  in 
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his  opinion  or  that  of  any  of  the  jury,  has  any  knowkdge  of 
the  fact ;  and  he  ma^  summon  a  surgeon  or  physician  to  in- 
spect the  hody  and  give  a  professional  opinion  as  to  the  cause 
of  the  death. 

Sec.  138.    A  witness  served  with  a  subpcena  may  be  com- 

Selled  to  attend  and  testify,  or  punished  by  the  coroner  for 
isobedience,  in  like  manner  as  upon  a  subpoena  issued  by  a 
justice  of  the  peace. 

Sec.  139.  A^^^  iuspectinc  the  body  and  hearing  the  testi- 
mony, the  jury  shall  render  their  verdict,  and  certify  the  same 
by  an  inquisition  in  writing,  signed  by  them,  and  settiug  forth 
who  the  person  killed  is,  and  when,  where  and  by  what  means 
he  came  to  his  death,  and  if  he  was  killed  or  his  death  occa- 
sioned by  the  act  of  another,  by  criminal  means,  who  is  guilty 
thereof. 

Sbc.  140.  The  testimony  of  the  witnesses  examined  before 
the  coroner's  jury  shall  be  reduced  to  writing  by  the  coroner, 
or  under  his  direction,  and  shall  be  forthwith  filed  by  him, 
with  the  inquisition,  in  the  office  of  the  derk  of  the  district 
court  of  the  county. 

Sec.  141.  If,  however,  the  person  charged  with  the  com- 
inission  of  the  offence  be  arrested  before  the  inquisition  can 
be  filed,  the  coroner  shall  deliver  the  same,  with  the  testimony 
taken,  to  the  ma^strate  before  whom  such  person  may  be 
brought,  who  shall  return  the  same,  with  the  depositions  and 
statement  taken  before  him,  to  the  office  of  the  clerk  of  the 
district  court  of  the  county. 

Sec  142.  If  the  jury  find  that  the  person  was  killed  by 
another,  under  circumstances  not  excusable  or  justifiable  by 
law,  so  that  his  death  was  occasioned  by  the  act  of  another  by 
criminal  means,  and  the  party  committing  the  act  be  ascer^ 
tained  by  the  inquisition,  and  be  not  in  custody,  the  coroner 
.shall  issue  a  warrant,  signed  by  him,  with  his  name  of  office, 
into  one  or  more  counties,  as  may  be  necessary,  for  the  arrest 
of  the  person  charged. 

Sec  143.    The  coroner's  warrant  shall  be  substantially  in 

the  following  form  :     "  County  of .    The  people  of  the 

territory  of  Idaho  to  any  sheriff,  constable,  marshal,  or  police- 
man, in  this  territory :  An  inquisition  having  been  this  day 
found  by  a  coroner  s  jury,  before  me,  stating  that  A.  B.  has 
come  to  his  death  by  the  act  of  C.  D.,  by  criminal  means  (or 
as  the  case  may  be,  as  found  by  the  inquisition),  you  are  there- 
fore commanc&d  forthwith  to  arrest  the  above  named  C.  D., 
and  take  him  before  the  nearest  or  most  accessible  magistrate 

in  this  county.    Given  under  my  hand,  this day  of  , 

A.  D.  18—.    E.  F.,  Coroner  of  the  county  of ." 
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Sbc.  144.  The  coroner's  warrant  may  he  eenred  in  any 
county,  and  the  officer  serving  it  shall  proceed  thereon  in  all 
respects,  as  upon  a  warrant  or  arrest  on  an  information  before 
a  magistrate,  except  that  when  served  in  another  county,  it 
need  not  be  indorsed  by  a  magistrate  of  that  county. 

Sbc.  146.  The  coroner  must,  within  thirty  days  after  an  in- 
quest upon  a  dead  body,  deliver  to  the  county  treasurer  any 
money  or  other  property  which  may  be  found  upon  the  body, 
unless  claimed  m  tbe  meantime  by  the  legal  representatives 
of  the  deceased.  If  he  fail  to  do  so,  the  treasurer  may  pro- 
ceed against  the  coroner  to  recover  the  same,  by  a  civil  action, 
in  the  name  of  the  county. 

Sec.  146.  Upon  the  delivery  of  money  to  the  treasurer,  he 
shall  place  it  to  the  credit  of  tiie  county.  If  it  be  other  pro- 
peHy,  he  shall,  within  thirty  days,  sell  it  at  public  auction, 
upon  reasonable  public  notice,  and  shall,  in  like  manner,  place 
the  proceeds  to  the  credit  of  the  county. 
^  Sec.  147.  If  the  money  in  the  treasury  be  demanded  within 
six  years  hy  the  legal  representatives  of  the  deceased,  the 
treasurer  shall  pay  it  to  them,  after  deducting  the  fees  and  ex* 
penses  of  the  coroner,  and  of  the  county  in  relation  to  the 
matter ;  or  the  same  may  be  so  paid  at  any  time  thereafter, 
upon  the  order  of  the  commissioner's  court  of  the  county. 

Sbc.  148.  Before  auditing  and  allowing  the  account  of  the 
coroner,  the  board  of  commissioners  shall  require  of  him  a 
statement,  in  \irriting,  of  any  money  or  other  property  found 
upon  persons  on  whom  inquests  have  been  held  by  him,  veri- 
fied by  his  oath,  to  the  efl^t  that  the  statement  is  true,  and 
that  the  money  or  property  mentioned  in  it  has  been  delivered 
to  the  legal  representatives  of  the  deceased,  or  to  the  county 
treasurer. 

Sec.  149.  If  the  office  of  coroner  be  vacant,  or  he  be 
absent,  or  unable  to  attend,  the  duties  of  his  office  may  be 
performed  by  any  justice  of  the  peace  of  the  county,  with 
the  like  authority,  and  subject  to  the  same  obligations  and 
penalties  as  the  coroner. 

Sec  150.  A  justice  of  the  peace,  acting  as  coroner,  shall 
be  entitled  to  the  same  fees,  payable  in  the  same  manner. 

Sbc.  151.  When  an  inquest  shall  be  held  by  the  coroner, 
and  no  person  shall  offer  to  take  charge  of  the  body  of  the 
deceasec^  it  shall  be  his  duty  to  cause  said  body  to  be  decently 
interred ;  and  in  case  there  shall  not  be  sufficient  property  be- 
longing to  the  estate  of  the  deceased  to  pay  the  necessary  ex- 
penses of  said  burial,  said  expense  shall  be  a  legal  charge 
upon  his  county ;  the  coroner  shall  be  entitled  to  receive  tnd 
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snm  of  two  dollars  out  of  his  county  treasury  for  attending  to 
the  burial  of  such  dead  body. 

PEES  OP  CORONERS. 

Sec.  152.  All  services  in  summoning  a  jury  of  inquest, 
five  dollars.  For  swearing  a  jury,  one  dollar.  "For  issuing  a 
warrant  of  arrest,  fifty  cents.  For  issuing  subpcenas,  twenty- 
five  cents.  For  each  mile  necessarily  traveled  in  going  to  the 
place  of  the  dead  body,  fifty  cents ;  which  fees  in  all  inquests 
shall  be  paid  out  of  the  county  treasury,  as  other  demands. 
For  all  services  rendered  by  them,  when  acting  as  sheriffs,  the 
same  fees  as  are  allowed  to  sheriffs  for  similar  services.  For 
swearing  each  witness,  twenty-five  cents.  For  taking  down 
the  testimony  of  each  witness,  per  folio,  thirty  cents. 


DUTIES  OP  CONSTABLES. 

8m.  153.  Coutoblei,  dotiet  of. 

166,  When  oraiUble  retnrni  goyerntd  by  lawi  regvlatiDg  dierUr. 

166.  Penaltj  for  neglect  or  reftiMl  to  return  procev. 

167.  Befiual  or  neglect  to  make  lerj,  etc.,  penaltj. 

168.  When  oonatable  reftuea  to  paj  over. 

160.  Conatables  to  be  conserTativea  of  the  peace. 

161.  Penaltj  for  wilfhllj  neglecting  dntj. 

162.  ConBtablea  not  permitted  to  practice  as  attome  j. 

Sec.  153.  Every  person  elected  to  the  office  of  constable 
shall  take  the  oath  of  office  and  give  bond,  to  be  approved  by 
the  board  of  conntv  commissioners  of  his  county,  conditioned 
for  the  feithful  performance  of  the  duties  of  his  office.  The 
bond  shall  be  in  such  penaltv  as  the  board  of  county  com- 
missioners may  direct,  and,  aner  approval,  shall  be  filed  and 
recorded  in  the  office  of  the  county  derk. 

Seo.  154.  The  constable  shall  attend  the  courts  of  justices 
of  the  peace  of  his  township,  whenever  required,  and  within 
his  township  shall  execute  all  lawful  orders  made  by  them, 
and  execute  and  return  all  writs  and  process  directed  to  him 
b^  such  justice  or  any  lawful  authority,  and  shall  serve  within 
his  township  and  return  all  notices  placed  in  his  hands  for 
service,  relating  to  any  suit  or  proceeding  in  any  court  of  this 
territory. 

8sc.  156.    In  regard  to  the  execution,  service  and  retom 
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of  orders,  writs,  process  and  papeis,  where  there  are  no  posU 
tive  provisions  of  law  prescribing  his  duties,  he  shall  be 
governed  by  the  laws  relating  to  sheriiK,  so  far  as  thej  are 
applicable. 

Sec.  156.  For  failing  or  refusing  to  return,  as  required  by 
law,  any  writ  or  process  issued  by  a  justice  of  the  jpeace,  or 
any  paper  connected  with  any  suit  or  proceeding  beiore  such 
justice,  he  shall  be  liable  to  pay  the  party  at  whose  instance 
the  suit  or  process  has  issued,  or  for  whom  the  paper  is  to  be 
served,  the  sum  of  fifty  dollars ;  to  be  recovered  of  him  and 
his  sureties  by  motion,  before  a  justice  of  the  peace  of  his 
township,  five  days'  notice  of  the  motion  having  been  given. 

Sbo.  157.  K  any  constable  to  whom  any  writ  of  execution 
shall  have  been  delivered,  shall  neglect  or  refuse,  after  being 
required  by  the  creditor,  his  aeent  or  attorney,  to  levy  upon 
or  sell  any  propertv  of  the  defendant,  which  is  liable  to  be 
levied  upon  and  sold,  he  and  the  sureties  on  his  bond  shall  be 
liable  to  the  creditor  for  the  value  of  such  property. 

Sec.  ]58.  If  any  constable  shall  neglect  or  refuse  to  pay 
over  any  money  in  his  hands,  which  he  has  collected  or  re- 
ceived in  his  official  capacity,  when  demanded  by  the  person 
entitled  thereto,  the  amount  thereof,  with  thirty-five  per  cent, 
damages  and  interest  at  the  rate  of  ten  per  cent  per  month 
from  the  time  of  demand,  may  be  recovered  from  such  con- 
stable and  his  sureties,  as  provided  in  the section  of 

this  act 

Sec.  159.  For  any  official  act  or  any  omission  to  perform 
any  duty  required  of  him  by  law,  the  constable  shall  be  liable 
on  his  bond  to  any  person  injured. 

Sec.  160.  Constables  shall  be  conservatives  of  the  peace 
within  their  respective  townships. 

'  Sec  161.  Any  constable  who  shall  be  guilty  of  any  mani* 
fest  and  wilful  negligence,  or  shall,  in  the  administration  or 
under  color  of  his  office,  be  ^ilty  of  any  oppression  or 
wrongftil  act,  shall,  upon  conviction,  be  fined  in  a  sum  not 
exceeding  two  thousand  dollars. 

Sec.  162.  No  constable  sfaall  be  permitted  to  practice  as 
an  attorney  or  counsellor  at  law,  before  the  court  of  any 
justice  of  the  peace  of  his  township.  For  violating  the 
provisions  of  this  section,  he  shall  oe  deemed  guilty  of  a 
misdemeanor. 

FEES  OP  CONSTABLES. 

Sec  168.  For  serving  summons  in  civil  suit,  for  each  de- 
fendant, one  dollar.    For  summoning  a  jury  before  a  justice 
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of  the  peace,  three  dollars.  For  taking  a  bond,  required  to 
be  taken,  one  dollar.  For  Bummoning  each  witness,  fifty 
cents.  For  serving  an  attachment  against  the  property  of  a 
defendant,  three  dollars.  For  receiving  and  taking  care  of 
property  on  execution,  attachment  or  order,  his  actual  neces- 
sary expenses,  to  be  allowed  by  the  justice  who  issued  the  ex- 
ecution, upon  the  affidavit  of  the  constable  that  such  charges 
are  correct,  and  the  expenses  necessarily  incurred.  For  col- 
lecting all  sums  on  execution,  three  per  cent,  to  be  charged 
against  the  defendant  in  the  execution.  Constables  shall  re- 
ceive, in  serving  summons,  attachment,  order,  execution, 
venire,  notice  and  subpoina  in  civil  cases,  for  each  mile  neces- 
sarily traveled,  in  going  only  fbut  when  two  or  more  persons 
are  served  in  the  same  suit,  mileage  only  shall  be  charged  for 
the  most  distant,  if  they  live  in  the  same  direction),  fifty  cents. 
For  serving  a  warrant  or  order  for  delivery  of  personal  pro- 
perty, or  making  an  arrest  in  civil  cases,  three  dollars.  For 
service  and  travel  in  criminal  cases,  the  same  fees  as  sheriffs 
for  like  services.  For  all  other  services,  except  attending 
court,  the  same  fees  as  are  allowed  to  sheriffs  for  similar 
services. 

JUSTICES'  COURTS. 

Sec.  164.  Justices  of  the  peace  shall  hold  their  offices  for 
two  years  and  until  their  successors  are  elected  and  qualified. 
They  shall  be  chosen  by  the  electors  of  their  respective  town- 
ships or  cities  at  the  general  election  in  the  year  one  thousand 
eight  hundred  and  sixty-four,  and  at  the  general  election  every 
two  years  thereafter,  and  shall  enter  upon  their  duties  on  the 
first  Monday  of  January  subsequent  to  their  election.  When- 
ever a  vacancy  shall  occur  in  the  office  of  a  justice,  by  death, 
•resignation,  or  othei-wise,  a  special  election  may  be  ordered  by 
the  probate  judge  to  supply  such  vacancy.  The  justice  elected 
to  supply  a  vacancy  shall  hold  his  office  only  for  the  unexpired 
term  of  his  immeaiate  predecessor.  Each  justice,  before  en- 
tering upon  the  discharge  of  his  duties,  shall  take  the  oath  of 
office  prescribed  by  law,  and  shall  execute  a  bond  to  the  terri- 
tory in  the  sum  of  three  thousand  dollars,  conditioned  for  the 
faithful  performance  of  his  duties,  and  file  the  same  with  the 
county  clerk. 

FEES  OF  JUSTICES. 

Sec.  165.  For  filing  each  paper,  twenty-five  cents.  Issuing 
any  writ  or  process,  by  which  suit  is  commenced,  one  dollar. 
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For  entering  sncli  upon  his  docket,  fifty  cents.  For  sabpodna, 
to  each  witness,  twenty-five  cents.  For  administering  an  oath 
or  affirmation,  twenty-five  cents.  For  certifying  the  same, 
twentj^-five  cents.  For  each  certificate,  fifty  cents.  For  issuing 
writ  of  attachment,  or  of  arrest,  or  for  delivery  of  property, 
two  dollars.  For  entering  any  final  judemen^  per  foho,  for 
the  first  folio,  one  dollar;  for  each  additional  folio,  thirty 
cents.  For  taking  and  approving  any  bond  or  undertaking) 
directed  by  law  to  be  taken  or  approved  by  him,  fifty  cents. 
For  taking  justification  to  a  bond,  one  dollar.  For  swearing 
a  jury,  one  dollar.  For  taking  depositions,  per  folio,  thirty 
cents.  For  entering  satisfitction  of  a  judgment,  fifty  cents. 
For  copy  of  judgment,  order,  docket,  proceedings,  or  paper 
in  his  office,  for  each  folio,  thirty  cents.  For  issuing  com- 
mission to  take  testimony,  one  dollar.  For  issuing  super- 
sedeas to  an  execution,  fifty  cents.  For  making  up  and  trans- 
mitting transcript  and  papers  on  appeal,  five  dollars.  For 
issuing  search  warrant,  one  dollar.  For  issuing  an  execution, 
fifty  cents.  For  celebrating  marriage  and  returning  certifi- 
cate to  the  recorder,  six  dollars.  For  all  services  and  pro- 
ceeding before  a  justice  of  the  peace,  in  a  criminal  action  or 
proceeding,  whether  on  examination  or  trial,  six  dollars.  For 
taking  bail  after  commitment  in  criminal  case,  one  dollar. 
For  entering  tause  without  process,  one  dollar.  For  entering 
judgment  by  confession,  and  only  on  affidavit  as  required  in 
the  district  court,  one  dollar.  For  entering  every  motion, 
rale,  order,  verdict^  or  default,  twenty-five  cents. 

DUTIES  OP  PROBATE  JUDGE. 

Sec.  166.  There  shall  be  in  each  of  the  counties  of  this 
territory,  a  probate  court,  with  the  jurisdiction  conferred  by 
this  chapter. 

Sec.  167.  The  probate  judge  of  each  county  shall  be  the 
judge  of  the  jjrobate  court  The  probate  judge  of  each  county 
shall,  except  in  cases  otherwise  provided  by  special  statutes, 
be  chosen  by  the  electors  of  the  county,  at  the  general  elec- 
tion in  the  year  one  thousand  eight  hundred  and  sixty-four, 
and  evei^  four  years  thereafter,  and  shall  enter  upon  the  du- 
ties of  his  office  on  the  first  Monday  of  January  subsequent 
to  his  election.  Before  entering  upon  his  duties,  he  shall  take 
the  oath  of  office  prescribed  by  law. 

Sec.  168.  In  case  of  a  vacancy  in  the  office  of  probate 
judge,  the  vacancy  shall  be  filled  by  appointment  from  the 
governor,  until  the  next  general  election,  when  a  probate 
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jadge  shall  be  chosen  for  the  unexpired  term  of  the  preceding 
judge,  and  until  the  new  jud^e  elected  be  qualified. 

Ssc.  169.  This  court  shall  hold  a  term  on  the  fourth  Mon- 
day of  January,  April,  July,  and  October,  of  each  year,  which 
shall  continue  until  all  the  business  of  the  court  be  disposed 
of. 

Sec.  170.  K  a  room  for  holding  the  court  be  not  provided 
by  the  county,  together  with  attendants,  fuel,  lights,  and  sta- 
tionery, suitable  and  sufficient  for  the  transaction  of  business, 
the  court  mav  direct  the  sheriff  to  procure  such  room,  at- 
tendants, fuel,  lights,  and  stationery,  and  the  exnenses  thereof 
shall  be  a  county  charge.  It  is  hereby  made  ike  duty  of  the 
probate  judges  to  reside  at  the  county  seats  of  their  respective 
counties. 

FEES  OP  PROBATE  JUDGES. 

Sbc.  171.  For  every  order  or  judgment,  when  not  contested 
one  dollar ;  when  contested  three  dollars. 

Sbc.  172.  The  fees  allowed  for  services  rendered  by  the 
probate  judge,  shall  be  collected  by  the  county  clerk,  who  shall 
keep  a  full  and  accurate  account  of  the  same  in  a  book  kept 
separate  and  apart  for  that  purpose.  The  county  clerk  shall 
make  a  settlement,  at  least  once  a  month,  with  the  county 
treasurer,  for  the  fees  collected,  and  pay  the  amount  in  his 
hands  into  the  county  treasurer.  His  accounts  shall  always  be 
open  to  inspection  by  any  county  officers,  or  any  person  who 
may  be  interested  therein.  The  county  treasurer,  in  a  book 
kept  speciallv  for  that  purpose,  shall  keep  a  full  account  of  all 
the  monies  thus  received,  which  shall  constitute  a  separate  and 
distinct  fund,  and  so  much  thereof  as  may  be  necessaiy  for 
that  purpose,  shall  be  applied  to  the  payment  of  the  salary  of 
the  probate  judge,  and  the  residue^  if  any,  shall  be  paid  into 
the  county  treasury ;  and  it  shall  be  a  misdemeanor  for  a  pro- 
bate judge  to  receive  any  fees  to  his  own  use,  except  in  such 
manner  as  prescribed  in  this  section. 

DUTIES  OP  COUNTY  SURVEYOR. 

Sbc  173.  Each  county  surveyor,  upon  entering  upon  the 
duties  of  his  office,  shall  take  the  oatn  as  prescribed  by  law, 
and  give  bond  in  the  sum  of  two  thousand  dollars,  or  such 
farther  sum  as  the  board  of  commissioners  of  his  county  may 
require, 

DBC,  174.  The  gountv  surveyor  may  appoint  such  number 
of  deputies  as  he  may  think  proper,  who  shall  severally  take 


512  OOVTSm  OFFICBftS. 

the  oath  prescribed  by  law,  and  for  the  faithful  performance  of 
whose  duty  he  shall  be  responsible. 

Sec.  175.  The  certificate  of  the  county  surveyor  or  any  of 
his  deputies  shall  be  submitted  as  legal  evidence  in  any  court 
in  this  territory ;  but  the  same  may  be  explained  or  rebutted 
by  other  evidence.  No  survey,  or  re-survev  hereafter  made  by 
any  person  except  the  county  surveyor  or  hia  deputy,  shall  be 
considered  legal  evidence  in  any  court  within  this  territory, 
except  such  surveys  as  are  made  bv  the  authority  of  the  United 
States,  or  by  mutual  consent  of  the  parties. 

Sec.  176.  When  it  shall  appear  that  the  county  surveyor  is 
interested  in  any  tract  of  land,  the  title  of  which  is  in  dispute 
before  a  court,  and  a  survey  of  which  is  necessary,  the  court 
shall  direct  the  survey  to  be  made  by  some  capable  and  disin* 
terested  person,  who  shall  be  authorized  to  administer  oaths, 
in  the  same  manner  as  the  county  surveyor  is  directed  to  do, 
and  shall  return  such  survey,  on  oath  or  aiiirmation,  and  shall 
receive  for  his  services  the  same  fees  as  the  county  surveyor 
would  be  entitled  to  for  similar  services. 

Sec.  177.  During  a  vacancy  in  the  office  of  county  surveyor 
of  any  county,  the  board  of  commissioners  of  such  county 
may  appoint  some  person  to  perform  the  duties  of  surveyor 
until  such  vacancy  shall  be  filled  in  the  manner  prescribed  by 
law. 

Sec  178.  It  shall  be  the  duty  of  said  surveyor,  by  himself 
or  one  of  his  deputies,  to  execute  any  survey  that  may  be  re- 
quired, by  order  of  any  court,  or  upon  application  of  any 
individual  or  corporation. 

Sec.  179.  He  shall  keep  a  correct  and  fair  record  of  all 
surveys  made  by  him  or  his  deputies,  in  a  book  to  be  provided 
by  the  county  commissioners  for  that  purpose,  which  shall  be 
transmitted  to  his  successors  in  office.  He  shall  also  number 
such  surveys  progressively,  and  shall  preserve  a  copy  of  the 
field  notes  and  calculations  of  each  purvey,  endorsing  thereon 
its  proper  number,  a  copy  of  which,  and  also  a  fair  ^,nd  accu- 
rate plat,  together  with  the  certificate  of  survey,  shall  be  fur- 
nished by  him  to  any  person  requiring  the  same,  upon  payment 
of  the  fees  allowed  by  law. 

Sec.  180.  Any  person  owning  or  claiming  lands  which  are 
divided  by  county  lines,  and  wishing  to  have  the  same  sur- 
veyed, may  apply  to  the  surveyor  of  any  county  in  which  any 
part  of  such  land  is  situated ;  and  on  such  application  being 
made,  the  surveyor  is  authorized  and  required  to  make  the 
survey,  which  shall  be  as  valid  as  though  such  lands  were  situ- 
ated entirely  within  the  county  for  which  such  surveyor  was 
chosen. 
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Sec.  181.  When  lands,  the  title  of  which  is  in  dispute  he- 
fore  any  court,  shall  he  divided  by  a  county  line,  the  court 
making  an  order  of  survey  may  direct  the  order  to  the  sur- 
veyor of  any  county  in  which  any  part  of  such  lauds  are 
situated. 

Sec.  182.  In  all  surveys,  the  courses  shall  be  expressed  ac- 
cording to  the  true  meridian,  and  variation  of  the  magnetic 
meridian  from  the  true  meridian  shall  be  expressed  on  the 
plat,  with  the  year,  month  and  day  of  the  survey.  If  a  party 
for  whom  the  survey  is  made  does  not  furnish  the  necessary 
laborers  and  markers,  the  county  survevor  or  his  deputy  may 
employ  the  necessary  laborers  and  markers,  and  shall  receive 
the  reasonable  hire  of  all  assistance  necessary  to  be  employed 
in  making  the  survey. 

Sec  183.  Any  county  surveyor  who  shall  fail  or  refuse  to 
perform  any  of  the  duties  required  of  him  by  this  act,  shall 
be  fined  in  a  sum  not  exceeding  two  hundred  dollars. 

FEES  OP  SURVEYOR. 

Sec  184.  For  the  first  mile  actually  run  with  the  compass 
and  chain,  five  dollars ;  for  each  succeeding  mile,  four  dollars. 
For  each  copy  of  a  plat  and  certificate,  three  dollars.  For 
each  lot  laid  out  and  platted  in  any  city  or  town,  three  dollars. 
For  recording  a  survey,  two  dollars.  For  calculating  the 
quantity  of  every  tract  of  land  not  divided,  one  dollar.  For 
calculating  the  quantity  of  each  division  made  in  a  tract  of 
land,  town  lots  excepted,  one  dollar.  For  traveling  to  the 
place  of  survev,  for  each  mile,  in  going  only,  fifty  cents.  For 
ascertaining  the  location  of  every  town  lot  in  an  old  survey, 
and  measuring  and  marking  the  same,  three  dollars.  For 
copies  and  certificates,  per  folio,  thirty  cent«.  For  erecting  a 
monument  at  the  corner  of  any  survey,  when  required,  three 
dollars.  Expense  of  assistants  shall  be  an  additional  charge, 
to  be  agreed  upon  by  the  parties. 

FEES   OF   WITNESSES. 

Sec  185.  For  attending  in  any  civil  suit  or  proceeding  be- 
fore any  court  of  record,  referee,  commissioners,  or  justice  of 
the  peace,  for  each  day,  five  dollars.  For  traveling  to  the 
place  of  trial,  for  each  mile,  fifty  cents.  No  person  shall  be 
obliged  to  testify  in  a  civil  action,  unless  his  fees  for  attend- 
ance have  been  tendered  him,  or  he  shall  not  have  demanded 
the  same ;  and  no  person  shall  be  obliged  to  attend  in  a  civil 
action  or  proceeding  as  a  witness,  without  the  county  in  which 

88 
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lie  residesy  unless  the  distance  be  less  tlifin  thirfy  miles  from 
his  place  of  re»dence  to  the  place  of  trial. 

FBES  OF  JU&OBS. 

Sec.  186.  Fot  each  dav^  to  be  paid  to  grand  and  petit 
jororsy  in  all  cases  out  of  uie  county  treasury,  four  dollars. 

FEES  OF  JUDGES  AND  CLERKS  OF  ELECTIONS. 

Bbc.  187.  For  each  day's  attendance  at  any  general  or 
special  election,  the  judges  and  clerks  of  election  shall  each 
receive  five  dollars,  to  be  audited  and  paid  out  of  the  county 
treasury  as  other  charges  against  the  county. 

INTERPRETERS  AND  TRANSLATORS. 

Sec.  188.  Interpreters  and  translators  maybe  allowed  such 
compensation  for  their  services  as  the  court  shall  certi^  to  be 
necessary,  to  be  taxed  and  collected  as  other  costs,  but  the 
same  shall  not  exceed  six  dollars  per  day. 

Bbc,  189.  This  act  phall  take  eflect  and  be  in  force  from 
and  after  its  approval  by  the  governor. 

Appbovbd,  Februaiy  4ih,  1864 
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ACTS  AND  JOINT  RESOLUTIONS. 

As  Act  Defining  the  time  for  Acts  and  Joint  Resolutions  to 
take  effect. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  All  acts  and  joint  resolutions  which  declare  that 
they  "take  effect  and  are  in  force  from  and  after  their  approval 
by  the  governor,"  are  hereby  declared  to  so  take  effect  only  at 
the  seat  of  government;  and  in  other  portions  of  the  territory 
allowing  twenty  miles  from  the  seat  of  government  for  each 
day. 

Ssc.  2.  All  acts  and  joint  resolutions  which  have  passed 
both  houses  of  the  legislature,  and  do  not  receive  the  approval 
of  the  governor,  and  which  are  subsequently  passed  by  a  two- 
thirds  vote  of  both  houses,  shall  take  effect  and  be  in  force, 
from  and  after  their  passage  by  such  two-thirds  vote,  at  the 
seat  of  government ;  and  in  other  places  in  the  territory,  allow- 
ing twenty  miles  from  the  seat  of  goverfiment  for  each  day. 

Sec.  8.  All  acts  and  joint  resolutions  which  do  not  take 
effect  from  and  after  approval  by  the  governor,  or  from  and 
after  their  passage,  as  provided  in  sections  one  and  two  of  this 
act,  shall  take  effect  and  be  in  force  in  all  parts  of  the  territory 
upon  the  day  named  in  the  provisions  of  such  acts  or  joint 
r^olutions. 

Sec  4.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved,  January  4th,  1864. 


AGE  OF  MAJORITY. 

An  Act  fixing  the  Age  of  Majority. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  All  male  persons  of  the  age  of  twenty-one  years, 
and  all  females  of  the  a^e  of  eighteen  years,  and  who  are  under 
no  legal  disability,  shall  be  capable  of  entering  into  any  con- 
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tract,   and  shall  be,  to  all  intents  and  purposes,  held  and 
considered  to  be  of  lawful  age. 

Sec.  2.     This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved,  January  6th,  1864. 


ATTORNEYS  AM)  COUNSELLORS. 
An  Act  relative  to  Attorneys  and  Counsellors  at  Law. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  All  persons  admitted  to  practice  in  any  of  the 
courts  of  this  territory,  shall  be  known  as  attorneys  and 
counsellors  at  law. 

Sec  2.  Any  white  male  citizen  of  the  age  of  twenty-one 
years,  of  good  moral  character,  and  who  shall  possess  the 
necessary  qualifications  of  learning  and  ability,  shall  be  en- 
titled to  admission  as  attorney  and  counsellor  in  all  the  courts 
of  this  territory. 

Sec  3.  Every  applicant  for  admission  as  attorney  and 
counsellor  shall  produce  satisfactory  testimonials  of  good  moral 
character,  and  undergo  a  strict  examination,  in  open  court,  as 
to  his  qualifications,  by  one  of  the  judges  of  the  supreme  court 
of  this  territory. 

Sec.  4.  If  upon  examination,  he  be  found  duly  qualified, 
the  court  shall  admit  him  as  attorney  and  counsellor  in  all  the 
courts  of  this  territory,  and  shall  direct  an  order  to  be  entered 
to  that  effect  upon  its  record,  and  that  a  certificate  of  such 
record  be  given  to  him  by  the  clerk  of  the  courts  which  cer- 
tificate shall  be  his  license. 

Sec  6.  The  district  court  of  this  territory  is  authorized  to 
admit,  as  attorney  and  counsellor,  any  white  male  citizen  of 
the  age  of  twenty-one  years,  and  of  good  moral  character,  who 
possesses  the  requisite  qualifications,  on  similar  testimonials 
and  like  examinations  as  are  required  by  the  preceding  sec- 
tions for  admission  by  the  supreme  court,  and  may  direct  its 
clerk  to  ffive  a  certificate  of  such  admission,  which  certificate 
shall  be  nis  license  to  practice  in  such  court. 

Sec.  6.  Eveiy  person,  before  receiving  license  to  practice 
law,  shall  take  the  oath  prescribed  by  law,  and  pay  over  to  the 
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territorial  treasurer  the  sum  of  ten  dollars  for  the  use  of  the 
territorial  library  fund,  and  the  clerk  of  the  court  shall  re- 
quire of  the  person  so  admitted  the  receipt  of  the  said  treas- 
urer, before  issuing  such  license,  and  in  no  case  shall  the  oath 
be  administered  and  the  license  issued  until  such  receipt  is 
produced  and  filed  in  the  office  of  the  clerk. 

8bc.  7.  The  examination  may  be  dispensed  with,  in  the 
case  of  a  person  who  has  been  admitted  attorney  and  counsel- 
lor in  the  hiffhest  courts  of  a  sister  state  or  territory ;  his  affi- 
davit of  such  admission,  or  his  license  showing  the  same, 
shall  be  deemed  sufficient  to  entitle  him  to  admission. 

Sbc.  8.  Each  clerk  shall  keep  a  roll  of  attorneys  and  coun- 
sellors of  the  court  of  which  he  is  clerk,  which  shall  be  record 
of  the  court. 

Sec.  9.  If  any  person  shall  practice  law  in  any  court,  ex- 
cept a  justice's,  recorder's,  or  police  courts,  without  having 
received  a  license  as  attorney  and  counsellor,  he  shall  be 
deemed  guilty  of  a  contempt  of  court,  and  punished  as  in 
other  cases  of  contempt. 

Sbc.  10.  An  attorney  and  counsellor  shall  have  authority : 
First  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding,  by  his  agreement  filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  court,  and  not  otherwise ;  Second. 
To  receive  money  claimed  by  his  client  in  an  action  or  pro- 
ceeding, during  the  pendency  thereof,  or  within  one  year 
after  judgment  and  upon  the  payment  thereof,  and  not  other- 
wise, to  discharge  the  claim  or  acknowledge  satisfaction  in  the 
judgment. 

Sbc.  11.  The  attorney  in  an  action,  or  special  proceeding, 
may  be  changed  at  any  time  before  judgment  or  final  deter- 
mination, as  follows:  First.  Upon  his  own  consent,  filed 
with  the  clerk,  or  entered  upon  the  minutes ;  Second.  Upon 
the  order  of  the  court  or  judge  thereof,  on  the  application  of 
the  client 

Sbc,  12.  When  an  attorney  is  changed,  as  provided  in  the 
last  section,  written  notice  of  the  change  and  of  the  substitu- 
tion of  a  new  attorney,  or  of  the  appearance  of  the  party  in 
person,  shall  be  given  to  the  adverse  party ;  until  then  he 
shall  be  bound  to  recognize  the  former  attorney. 

Sbc.  18.    When  an  attorney  dies,  or  is  removed,  or  sus- 

E ended,  or  ceases  to  act  as  such,  a  party  to  an  action  for  whom 
e  was  acting  as  attorney,  shall,  before  any  further  proceed- 
ing be  had  against  him,  be  required  by  the  adverse  party  by 
written  notice,  to  appoint  another  attorney,  or  to  appear  in 
person. 
Ssc.  14.    An  attorney  and  counsellor  may  be  removed  or 
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suspended  by  the  supreme  court,  or  by  any  district  court  in 
the  territory,  for  either  of  the  following  causes,  arising  jrfter 
his  admission  to  practice :  First.  Upon  his  beine  convicted 
of  felony  or  misdemeanor,  involving  moral  turpitade,  in  either 
of  which  cases  the  record  of  his  coviction  shall  be  conclusive 
evidence.  Second.  For  misconduct  in  office,  or  for  good  c«iae 
shown. 

Sec.  15.  In  case  of  the  conviction  of  an  attorney  or  coun- 
sellor of  felony  or  misdemeanor,  involving  moral  turpitade, 
the  clerk  of  the  court  in  which  the  conviction  was  had  shall, 
within  thirty  days  thereafter,  transmit  to  the  supreme  eourt  a 
certified  copy  of  the  record  of  conviction. 

Sec  16.  The  proceedings  to  remove  or  suspend  an  attor- 
ney and  counsellor,  under  the  first  subdivision  of  section  four- 
teenth, shall  be  taken  by  the  court  on  the  receipt  of  the  certi- 
fied copy  of  the  record  of  convictions ;  the  proceedings  under 
the  second  subdivision  of  section  fourteen,  may  be  taken  by 
the  court  for  matters  within  its  knowledge,  or  may  be  taken 
upon  the  information  of  another. 

Sec  17.  If  the  proceedings  be  upon  the  information  of 
another,  the  accusation  shall  be  in  writing,  and  shall  be  pre- 
sented to  the  court. 

Sec.  18.  The  accusation  shall  state  the  matters  charged, 
and  shall  be  verified  by  the  oath  of  the  person  making  i^  or 
some  other  person,  to  the  efiect  that  the  charges  therein  con- 
tained are  true. 

Sec.  19.  After  receiving  the  accusation,  the  court  shall,  if 
in  its  opinion  the  case  require  it,  make  an  order  requiring  the 
accusea  to  appear  and  answer  to  the  accusation,  at  a  specified 
time,  in  the  same  or  subsequent  term,  and  shall  cause  a  copy 
of  the  order,  and  of  the  accusation,  to  be  served  upon  the  ac- 
cused, within  a  prescribed  time  before  the  day  appointed  in 
the  order. 

Sec.  20.  The  accused  must  appear  at  the  time  appointed  in 
the  order,  and  answer  the  accusation,  unless  for  sufficient 
cause  the  court  assign  another  day  for  that  purpose ;  if  he  do 
not  appear,  the  court  may  proceed  and  determine  the  accusa- 
tion in  his  absence. 

Sec  21.  The  accused  may  answer  to  the  accusation,  either 
by  objecting  to  the  sufficiency,  or  by  denying  its  truth. 

Sec  22.  If  he  object  to  the  sumciencrp'  of  the  accusation, 
the  ol»ection  shall  be  in  writing,  but  need  not  be  in  any  ^e- 
cific  form,  it  being  sufficient  if  it  present  intelligibly,  the 

Sounds  of  objection ;  if  he  deny  the  truth  of  the  accusation, 
e  denial  may  be  oral,  and  without  oath,  and  shall  be  entered 
upon  the  minutes* 
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8bo.  28.  If  an  objection  to  tbe  snfficiency  of  the  aeensar 
tion  be  not  sustained,  the  accused  shall  answer  forthwith. 

Sec.  24.  If  the  accused  plead  guilty,  or  refuse  to  answer 
the  accusation,  the  court  shall  proceed  to  judgment  of  removal, 
or  suspension ;  if  he  deny  the  matter  charged,  the  court  shall 
immediatelip^,  or  at  such  time  as  it  may  appoint,  proceed  to  try 
the  accusation. 

Sbo.  25.  The  court  may,  in  its  discretion,  order  a  reference 
to  a  committee  to  take  depositions  in  the  matter,  and  to  report 
to  the  court,  before  proceeding  to  try  the  accusation. 

Sec.  26.  Upon  conviction,  in  cases  arising  under  the  first 
subdivision  of  section  fourteenth,  the  jud^ent  of  the  court 
shall  be,  that  the  name  of  the  party  be  stncken  from  the  roll 
of  attorneys  and  counsellors  of  the  court,  and  he  be  precluded 
from  practicing  as  such  attorney  and  counsellor  in  all  courts 
of  this  territory ;  and  upon  conviction  in  cases  under  the 
second  subdivision  of  section  foarteen,  the  judgment  of  the 
court  may  be,  according  to  the  gravity  of  the  offence  charged, 
deprivation  ot  the  right  of  practice  as  attorneys  and  counsel- 
lors in  the  courts  of  this  territory,  permanently,  or  for  a  limited 
period. 

Sec.  27.  Nothing  in  this  act  shall  be  so  construed  as  to 
prevent  any  person  from  appearing  in  his  own  behalf,  in  any 
court  of  this  territory. 

Sec.  28.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage. 

Appovbd  January  18, 1864. 


CHATTEL  MORTGAGES. 

Ah  Act  concerning  Chattel  Mortgages. 

JBe  U  enacted  by  the  Legislaiive  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  Chattel  mortgages  may  be  made  on  the  fol- 
lowing property  to  secure  the  payment  of  just  indebtedness, 
viz :  Saw-mills,  grist-mills,  with  the  machinery  connected 
therewith,  printing  presses,  and  printing  material,  mining 
claims,  with  the  improvements  thereon,  quartz  mills,  with  the 
machinery  connected  therewith,  upholstery  and  furniture  in 
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hotels  and  public  houses,  when  mort;gaged  to  secure  the  pur- 
chase money  thereof^  and  all  buildings  which  are  not  fixed 
permanently  to  the  soil,  no  mortgage  made  by  virtue  of  this 
act  shall  have  any  legal  force  or  effect  (except  between  the 
parties  thereto)  unless  the  residence  of  the  mortgagor  and 
mortgagee,  the  sum  to  be  secured  and  the  rate  of  interest  to 
be  paid,  when  and  where  payable,  shall  be  set  out  in  the  mort- 

§age,  and  the  mortgagor  and  mortgagee  shall  make  affidavit 
lat  the  mortgaffe  is  bona  fde  and  made  without  anv  design 
to  defraud  and  delay  creditors,  which  affidavit  shall  be  at- 
tached to  such  mortgage. 

Sec.  2.  All  mortgages  made  in  pursuance  of  this  act,  with 
the  affidavit  attached  shall  be  recorded  in  the  county  where 
the  mortgagor  lives  and  also  in  the  county  where  the  property 
is  located  :  Provided^  That  property  intransitu  from  the  pos- 
session of  the  mortgagee  to  the  county  in  which  the  mort- 
gagor resides,  or  to  a  location  for  use  during  a  reasonable 
time  for  such  transportation,  shall  be  considered  as  located,  it 
shall  be  the  duty  of  the  county  recorders  of  this  territory  to 
provide  proper  books  of  record  and  of  indexes,  and  record 
all  mortgages  made  in  pursuance  of  the  provisions  of  this  act, 
in  the  same  manner  as  they  are  required  by  the  law  to  record 
deeds  and  mortgages  on  real  estate. 

Sec.  8.  "No  chattel  mortgages  shall  be  valid,  except  be- 
tween the  parties,  unless  the  same  shall  have  been  made,  ex- 
ecuted and  recorded  in  conformity  with  the  provisions  of  Jhis 
act :  Provided^  howeverj  If  the  mortgagee  receives  and  retains 
actual  possession  of  the  property  mortgaged,  he  may  omit  the 
recording  of  his  mortgage  during  the  continuance  of  such 
actual  possession. 

Sec.  4.    A  right  of  redemption  shall  remain  in  the  mort- 


agreement 
mortgage. 

Sec.  5.  All  property  mortgaged  in  pursuance  of  the  pro- 
visions of  this  act,  may  be  attached  at  the  suit  of  the  creditors 
of  the  mortgagor,  such  creditor  shall  pay  or  tender  to  the 
mort^gee  the  actual  payment  due  him  on  such  mortgage,  be- 
fore the  officer  making  such  attachment  shall  be  entitled  to 
the  actual  possession  of  such  property,  when  the  property  thus 
situated  and  thus  redeemed  shall  have  been  sold  by  the  officer, 
by  virtue  of  due  legal  proceedings,  out  of  the  proceeds  of  the 
sale,  he  shall^— First.  Pay  to  creditor  the  amount  advanced 
by  him  to  pay  the  mortgage,  with  legal  interest  thereon. 
Second.    Pay  all  legal  costs  and  fees  appertaining  to  the  judg- 
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ment,  execution  aud  sale.  Third.  Pay  the  jadgment  creditor 
the  amount  of  the  judgment,  and  any  remaining  surplus  pay 
to  the  judgment  debtor.  K  the  creditor  of  the  mortgagor 
prefers,  he  may  cause  to  he  attached  the  right  of  redemption 
of  the  said  mortgagor  and  cause  the  same  to  he  sold  subject 
to  the  rights  of  the  mortgagee,  such  attachment  shall  be  made 
hy  leaving  a  copy  of  the  writ  of  attachment,  with  notice  of 
the  attachment,  with  the  mortgagee,  when  a  sale  of  such  equity 
is  made  on  execution  obtainea  by  such  attaching  creditor,  the 
sum  realized  shall  be  applied  to  the  payment  of  costs,  fees, 
discharge  of  the  execution,  and  any  remainder  paid  to  the 
judgment  debtor,  when  the  interest  of  the  mortgagee  shall  be 
attached,  a  copy  of  the  writ  of  attachment  shaU  be  left  with 
the  mortgagor,  with  notice  of  attachment,  any  payment  made 
by  him  to  the  mortgagee,  after  such  notice,  shall  not  release 
the  attachment  or  effect  the  rights  of  the  attaching  creditor, 
but  such  mortgagor  may  pay  the  amount  due  on  said  mort- 
gage to  the  officer  who  made  the  attachment,  and  thereupon 
said  officer  shall  release  said  attachment  and  hold  the  money 
so  paid  him  in  the  same  manner  as  if  he  had  originally  at- 
tached money. 

Sec.  6.  This  act  shall  not  be  so  construed  as  to  interfere  or 
conflict  with  the  lawful  mining  rules,  regulations  or  customs 
in  regard  to  the  locating,  holding  or  forfeiture  of  mining 
claims,  but  in  all  cases  of  mortgages  of  mining  interests  under 
this. act,  the  mortgagee  shall  have  the  right  to  perform  the 
same  acts  that  the  mortgagor  might  have  performed  for  the 
purpose  of  preventing  a  forfeiture  of  the  same  under  the  said 
rules,  regulations  or  customs,  and  shall  be  allowed  such  com- 
pensation therefor  as  shall  be  deemed  just  and  equitable  by 
the  court  ordering  the  sale  upon  a  foreclosure :  Provided,  That 
such  compensation  shall  in  no  case  exceed  the  amount  realized 
from  the  claim  by  a  foreclosure  and  sale.  •  ^ 

^^  Sbc.  7.  The  mortgagee,  in  all  mortgages  made  under  this 
act,  shall  be  allowed  one  day  for  every  twenty  miles  of  the 
distance  between  his  residence  and  the  county  recorder's 
office,  where  such  mortgage  ought  by  law  to  be  recorded,  to 
conform  to  the  provisions  of  this  act,  before  any  attachment 
shall  be  valid,  made  by  the  creditors  of  the  mortgagor. 

Bec.  8.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved  February  2, 1864. 
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COMMISSIONEES  OF  DEEDS. 

An  Act  to  provide  for  the  appointment  of  CommissionerB  of 
Deeds,  and  defining  their  duties. 

Be  it  enacted  by  the  Legislative  AssevtMy  of  the  Jhritory  of  Idaho 

as  follows : 

Section  1.  The  governor  may,  when  in  his  iudgment  it 
may  be  necessary,  appoint  in  each  of  the  United  States,  and 
in  each  of  the  territories  and  districts  of  the  United  States, 
and  in  each  forei^  state,  territory,  colony  and  kingdom,  one 
or  more  commissioners,  to  continue  in  ofiice  four  years,  unless 
sooner  removed  by  the  governor,  who  shall  have  power  to  ad- 
minister oaths,  and  to  take  depositions  and  affidavits  to  be 
used  in  this  territory,  and  also  to  take  the  acknowledgments 
or  proofs  of  deeds,  or  other  instruments,  to  be  recorded  in  this 
territory. 

Sec.  2.  All  oaths  administered  by  said  commissoners,  all 
depositions  and  affidavits  taken  by  them,  and  all  acknowledg- 
ments and  proofs  aforesaid,  certified  bv  them  and  under  their 
seal  as  such  commisioners,  shall  have  the  same  force  and  efifect, 
in  law,  to  all  intents  and  purposes,  as  if  done  and  certified  by 
any  recorder  or  other  officer  within  this  territory,  who  is  now, 
or  may  hereafter  be  authorized,  by  law,  to  perform  such  acts. 

Sec  3.  Before  any  commissioner,  wpointed  as  aforesaid, 
shall  enter  upon  the  duties  of  such  office,  he  shall  take  and 
subscribe  an  oath,  as  prescribed  by  the  United  States,  before 
some  officer  authorized  to  administer  oaths,  at  the  place  for 
which  such  commissioners  may  be  appointed,  tibat  he  will 
fi^thfuUy  perform  and  discharge  all  the  duties  of  his  office ; 
which  oath  shall  be  transmitted  and  filed  in  the  office  of  the 
secretary  of  the  territory  of  Idaho  within  six  months  after 
taking  tne  same. 

Sec.  4.  It  is  hereby  made  the  duty  of  the  secretair  of  the 
territory  to  furnish  each  commissioner  appointed  as  afotesaid, 
with  a  copy  of  this  act 

Sec  5.  The  secretary  of  the  territory  shall  be  entitled  to 
receive  a  fee  of  two  dollars  for  issuing  each  commission  under 
the  provisions  of  this  act,  to  be  paid  by  the  party  applying 
therefor. 

Sec  6.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

AppRovxn  January,  6, 1864. 
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COUNTY  COMMISSIONERS. 

An  Act  xjreating  the  Board  of  County  CommisBioners,  and 
defining  their  duties. 

£e  it  enacted  by  the  Legislative  AasenMy  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  That  there  shall  be  established  in  each  organized 
county  in  this  territory  a  board  of  commissioners,  to  consist  of 
three  qualified  electors,  two  of  whom  shall  constitue  a  quorum 
to  do  business,  to  be  elected  by  the  qualified  electors  at  the 
annual  election,  who  shall  hold  their  office  for  three  years : 
Provided^  That  the  commissioners  now  in  office,  or  hereafter 
appointed  to  office,  shall  continue  in  office  until  a  new  board 
of  commissioners  shall  be  elected  at  the  first  annual  election. 

Sbc.  2.  The  commissioners  first  elected  in  any  county  in 
this  territory,  shall  serve  for  the  term  of  one,  two  and  three 
years,  to  be  by  them  determined  by  lot  at  their  first  session ; 
and  annually  thereafter  one  commissioner  shall  be  elected,  and 
shall  continue  in  office  three  years :  Provided^  That  where 
there  are  three  or  more  election  districts  in  one  county,  there 
shall  not  be  two  commissioners  serving  on  the  board  from  one 
precinct  at  the  same  time. 

Sbc.  8.  Whenever  it  shall  become  necessary  to  elect  ft 
commissioner  to  fill  any  vacancy  occasioned  by  death,  resig- 
nation, or  removal,  the  person  elected  shall  hold  his  office  for 
the  unexpired  term  for  which  his  predecessor  was  elected,  and 
until  his  successor  is  elected  and  qualified. 
^  Sec.  4.  Before  any  commissioner  shall  enter  upon  the  du- 
ties of  his  office,  he  shall  take  and  subscribe  an  oath  or  affirm- 
ation before  some  person  authorized  to  administer  the  same, 
faithfully  to  discharge  the  duties  of  a  commissioner  of  the 
county  in  which  he  resides,  and  deposit  a  certificate  thereof  with 
the  cleric  of  the  board  of  commissoners  of  his  county,  to  be 
by  him  filed  in  his  office. 

fisc.  5.  The  board  of  commissioners  shall  hold  four  sessions 
annually  at  the  county  seat  of  their  respective  counties,  com- 
mencing on  the  first  Mondays  of  Januaty,  April,  July,  and 
October ;  at  all  of  which  they  shall  transact  any  business 
which  may  be  required  by  law ;  Promded^  That  if  the  district 
court  be  in  session  on  any  of  the  above  mentioned  days,  the 
commissioners  shall  meet  on  the  Monday  preceding,  but  no 
session  shall  be  continued  for  a  longer  period  than  six  days. 

Sic.  6.    The  auditor  of  the  coun^  shidl  be  the  clerk  of  the 
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board  of  county  commissioners,  and  attend  their  meetings,  an 
keep  a  record  of  their  proceedings,  and  the  sheriff  of 
county  shall  also,  by  himself  or  deputy,  attend  and  exec    ■• 
their  orders. 

Sec.  7.  The  said  board  of  county  commissioners  are  hereby 
authorized  to  hold  extra  sessions,  in  any  case  they  may  think  the 
business  of  their  county  requires  the  same ;  and  ten  days 
notice  from  any  two  of  the  commissioners  to  the  third,  shall 
be  considered  a  sufficient  call  for  said  extra  session  :  Provided, 
that  no  such  extra  session  shall  exceed  three  days. 

Sec.  8.  The  commissioners  shall  each  receive  six  dollars 
per  day  for  each  and  every  day  they  may  be  necessarily  em- 
ployed in  transacting  the  county's  business,  and  twenty-five 
cents  a  mile  for  every  mile  traveled  in  going  to  and  returning 
from  the  meeting  of  said  board,  or  in  the  discharge  of  any 
official  duty,  to  be  computed  by  the  most  usually  traveled 
route. 

Sec.  9.  When  two  only  of  the  members  shall  be  present 
at  the  meeting  of  the  board,  and  a  division  shall  take  place 
-on  any  question,  it  shall  be  postponed  to  a  subsequent 
meeting. 

Beg.  10.  The  commissioners  of  each  county  shall  have  and 
use  a  seal,  for  the  purpose  of  sealing  their  proceedings ;  and 
copies  of  the  same,  when  signed  and  sealed  by  said  commis- 
sioners, and  attested  by  their  clerk,  shall  be  good  evidence  of 
such  proceedings  in  the  trial  of  any  cause  in  any  court  of  this 
territory ;  and  until  such  seal  shall  be  provided,  the  private 
seal  of  the  chairman  of  such  board  of  county  commissioners 
shall  be  considered  a  seal. 

Sec.  11.  The  several  boards  of  county  commissioners  are 
authorized  and  required :  First.  To  provide  for  the  erection 
and  repairing  of  court  houses,  jails,  and  other  necessary 
public  buildings  for  the  use  of  the  county.  Second.  To  lay 
out,  discontinue,  or  alter  county  roads  and  highways,  within 
their  respective  counties,  and  to  do  all  other  necessary  acts 
relating  thereto.  Third.  To  license  and  fix  the  rates  of  fer- 
riage, to  grant  grocery  and  other  license  authorized  by  law  to 
be  by  them  granted.  Fourth.  To  fix  the  amount  of  taxes  to 
be  assessed  according  to  the  provisions  of  law,  and  cause  the 
same  to  be  collected.  Fifth.  To  allow  all  accounts  charge- 
able against  such  county  not  otherwise  provided  for,  and  to 
audit  the  accounts  of  all  officers  having  the  care,  manage- 
ment, collection,  disbursement  of  any  money  belon^ng  to  tne 
county  or  appropriated  to  its  benefit  Sixth.  To  hAve  the 
care  of  the  county  property,  and  mana^ment  of  the  county 
funds  and  business ;  except  in  cases  otherwise  provided  for. 
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and  fihall  have  no  other  powers  except  sucli  as  are,  or  may  be 
given  by  law. 

Skc.  12.  Real  estate  belonging  to  any  connty  may  be  sold 
by  an  agent  duly  appointed  by  tne  order  directing  such  sale, 
who  shall  have  the  same  j^owers  as  a  commissioner  appointed 
to  sell  real  estate  by  the  district  or  probate  court. 

Sec.  13.  The  board  of  county  commissioners  shall  cause 
to  be  recorded  in  a  book  kept  for  that  purpose,  all  their  pro- 
ceedings and  their  determinations  touchinff  all  matters  pro- 
perly cognizable  before  them,  and,  all  books,  accounts, 
vouchere,  papers  and  accounts  touching  the  business  or 
property  of  the  county  shall  be  carefully  kept  by  the  clerk, 
and  open  to  the  inspection  of  every  person. 

Sec.  14.  The  commissioners  aforesaid,  at  their  first  session 
after  the  annual  election  in  each  and  every  year,  shall  direct 
one  of  their  number  to  preside  at  the  meetmgs  of  their  board ; 
and  he  shall  sign  all  documents  requiring  the  signature  of 
the  board,  and  the  signature  of  such  person  as  chairman  of 
the  board  of  commissioners  shall  be  as  legal  and  binding  as  if 
the  whole  board  had  affixed  their  names :  Provided,  Tliat  in 
case  such  chairman  shall  be  absent  at  any  meeting  of  the 
board,  all  documents  requiring  the  signature  of  the  board 
shall  be  signed  by  both  members  present. 

Sec  15.  It  shall  be  the  duty  of  the  board  of  county  com- 
missioners to  provide  offices  for  the  sheriff,  the  county  auditor, 
and  clerk  of  the  district  court ;  and  also  to  provide  all  books 
and  stationery  necessary  for  the  use  of  the  board  of  county 
commissioners,  the  office  of  the  county  auditor,  the  clerk  of 
the  district  court,  the  probate  court,  and  county  treasurer ;  and 
also  to  provide  convenient  desks  for  the  preservation  and 
security  of  the  books  and  other  documents  in  the  several 
offices. 

Sec  16.  At  the  July  session,  the  board  of  county  com- 
missioners shall  examine  and  compare  the  accounts  and 
vouchers  of  the  county  auditor  and  county  treasurer,  count 
the  funds  in  the  county  treasuij,  and  shall  make  a  full  and 
accurate  statement  of  the  receipts  and  expenditures  of  the 
preceding  year,  and  shall  cause  the  same  to  be  posted  up  at 
the  court  house  door,  and  two  other  public  places  in  their 
county,  and  if  there  shall  be  no  court  house,  then  at  three 
public  places  in  such  county,  and  shall  publish  the  same  in 
some  newspaper  in  such  county,  if  there  be  any. 

Sec.  17.  The  board  of  county  commissioners,  at  their 
session  in  July  in  each  year,  shall  receive  and  inspect  the 
assessment  roll  returned  by  the  assessors,  and  if  it  be  found 
correct,  it  shall  be  accepted  by  the  board  in  writing,  signed  by 
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the  chairman  and  attested  by  the  clerk,  and  cause  the  same 
to  be  filed  in  the  office  of  the  county  auditor,  where  it  shall 
remain  as  a  matter  ot  record,  and  shall  be  a  guide  for  future 
assessors,  so  far  as  the  same  shall  remain  correct. 

Sec.  18.  It  shall  be  the  duty  of  the  board  of  county  com- 
missioners,  at  th^eir  first  session,  to  divide  their  respective 
counties  into  election  precincts,  in  such  manner  as  snail  be 
most  convenient  for  the  population,  and  appoint  a  place  for 
the  elections  therein ;  and  they  shall  create  new  precincts 
from  time  to  time  as  the  population  may  require ;  and  on  the 
petition  of  ten  voters  resident  more  than  ten  miles  from  any 
place  of  election,  it  shall  be  the  duty  of  the  board  of  county 
commissioners  to  establish  a  precinct,  and  appoint  judges  of 
election  therefor. 

Sec  19.  The  boards  of  county  commissioners  of  the  sev- 
eral counties  of  this  territory  are  vested  with  the  entire  super- 
intendence of  the  poor  of  ttieir  respective  counties. 

Sbc.  20.  The  county  commissioners  of  their  respective 
counties  shall  have  power  to  compound  for  a  release,  in  whole 
or  in  part,  of  any  debt  due  to  their  county,  and  for  the  use 
thereof,  when  in  their  opinion  the  interests  of  the  county  will 
not  be  prejudiced  thereby;  except  in  cases  when  they  or 
either  ot  them  are  personally  interested. 

Sbc.  21.  No  county  commissioner  shall,  directly  or  indi- 
rectly as  contractor,  be  concerned  in  any  contract  for  work  to 
be  done,  or  materials  to  be  furnished  for  the  county,  under  the 
penalty  of  two  hundred  dollars,  to  be  recovered  by  an  action 
at  law,  for  the  use  of  the  county ;  and  such  commissioner  shall 
moreover  forfeit  any  compensation  he  was  to  recei\^e  on  such 
contract 

Sec.  22.  The  commissioners  are  authonzed  and  empowered 
to  administer  all  oaths  or  affirmations  necessary  in  the  dis- 
charge of  the  duties  of  their  office. 

Sec.  28.  Until  proper  buildings  are  erected  at  a  place  fixed 
upon  for  the  seat  of  justice  in  any  county,  it  shall  be  the  duty 
of  the  county  commissioners  to  provide  some  suitable  place 
for  holding  ta$  courts  of  such  counlr. 

Ssc.  24.  Any  person  may  appeal  from  the  decision  of  the 
board  of  commissioners,  to  the  next  term  of  the  district  court 
of  the  same  county;  such  appeal  shall  be  taken  within  twenty 
days  after  such  decision,  and  the  party  appealing  shall  nomy 
the  commissioners  that  the  appeal  is  taken,  at  least  ten  days 
before  the  first  dav  of  the  next  term  of  the  court  appealed  to; 
which  notice  shall  be  m  writing,  and  shall  be  delivered  per- 
sonally to  the  commissioners,  or  left  with  the  clerk  of  the 
board ;  and  the  party  appealing  shall  give  b(md  to  the  county. 
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with  one  or  more  sureties,  to  be  approved  by  such  clerk,  con- 
ditioned to  pay  all  the  costs  which  shall  be  ac^odged  against 
him  on  such  appeal  in  the  said  district  court* 

Sbc.  25*  This  act  to  take  effect  and  be  in  force  &om  and 
after  the  approval  of  the  governor. 

ApPBOvro  February  18, 1864. 


COMMON  LAW. 
An  Act  adopting  the  Common  Law  of  England. 

Be  it  enacted  by  (ke  Leffisiative  Assembly  of  the  Territory  of  Idaho 

as  foUows : 

Section  1.  The  common  law  of  England  so  far  as  the  same 
is  not  inconsistent  with  the  provisions  of  the  constitution  and 
laws  of  the  United  States,  the  organic  act  and  laws  of  this 
territory,  be  the  law  ot  the  land  in  this  territory. 

Sec.  2.  This-  act  to  take  effect  and  be  in  rorce  from  and 
after  its  approval  by  the  governor. 

Appboved  January  4, 1864. 


COMPENSATION  TO  OFFICERS. 

Ak  Act  to  provide  increased  compensation  to  officers  in  this 
Territory. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  foOmDS : 

SflonoK  1.  The  salaries  of  the  following  officers  are  hereby 
increased,  in  additicm  to  the  sums  alreac^  provided  by  the 
United  States  government,  as  follows,  viz :  To  the  governor 
and  justices  or  the  supreme  court,  each,  the  sum  of  two  thou- 
sand five  hundred  dollars ;  to  the  secretary  of  the  territory, 
the  sum  of  one  thousand  five  hundred  dollars. 
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Sec,  2.  The  per  diem  compensation  of  the  members  and 
attachees  of  the  legislative  assembly,  is  hereby  increased,  in 
addition  to  the  compensation  provided  by  the  United  States 
-]govemment,  as  follows :  To  each  member  of  the  assembly, 
tne  sum  of  six  dollars ;  to  each  of  the  chief  clerks,  the  sum  of 
six  dollars ;  to  each  of  the  assistant,  engrossing,  and  enrolling 
clerks,  the  sum  of  five  dollars ;  and  to  the  chaplain  of  each 
branch  of  the  legislative  assembly,  the  sum  of  three  dollars ; 
to  each  of  the  sergeants-at-arms  and  door-keepers,  the  sum  of 
four  dollars.  The  per  diem  compensation  to  each  page  em- 
ployed by  the  legislative  assembly,  shall  be  three  dollars. 

Sec.  8  The  several  sums  appropriated  in  section  one  of  this 
act,  to  the  ofiicers  therein  named,  shall  be  paid  quarterly,  the 
first  payment  to  be  made  on  the  first  Monday  in  March,  one 
thousand  eight  hundred  and  sixtv-fonr,  and  regularly  there- 
after, and  the  territorial  auditor  shall  issue  his  warrant  on  the 
territorial  treasurer  in  accordance  herewith. 

Sec  4.  The  several  sums  appropriated  in  section  two  of 
this  act,  to  the  officers  therein  named,  shall  be  due  and  payable 
at  the  end  of  each  week  of  their  several  sessions,  commencing 
with  the  present  session,  out  of  any  monevs  not  otherwise  ap- 
propriated, and  the  territorial  auditor  shall  issue  his  warrant  to 
the  territorial  treasurer  in  accordance  herewith. 

Sec.  5.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved  January  13,  1864. 


CONTETANCES. 

An  Act  concerning  Conveyances. 

Be  it  enacted  by  the  Legislative  Aesembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  Conveyances  of  land,  or  of  any  estate,  or  in- 
terest therein,  may  be  made  by  deed  signed  by  the  person  from 
whom  the  estate  or  interest  is  intended  to  pass,  being  of  law- 
ful age,  or  by  his  lawful  agent  or  attorney,  and  acknowledged 
or  proved  and  recorded  as  hereinafter  directed. 

DEC  2.  A  husband  and  wife  may,  by  their  joint  deed,  con- 
vey the  real  estate  of  the  wife  in  like  manner  as  she  might  do 
by  her  separate  deed  if  she  were  unmarried. 
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Sec.  3.  Every  conveyance  in  writing  whereby  any  real 
estate  is  conveyed  or  may  be  eflfected,  shall  be  acknowledged 
or  proved  and  certified  in  the  manner  hereinafter  provided. 

Seo.  4.  The  proof  or  acknowledgment  of  every  conveyance 
affecting  anv  real  estate,  shall  be  taken  by  some  one  of  the 
following  officers :  First.  If  acknowledged  or  proved  within 
this  territory,  by  some  jud^e  or  clerk  of  a  court  having  a  seal, 
or  some  notary  public  or  justice  of  the  peace  of  the  proper 
county.  Second.  If  acknowledged  or  proved  without  this 
territory,  and  within  the  United  States,  by  some  judge  or 
clerk  of  any  court  of  the  United  States,  or  of  any  state  or 
territory,  having  a  seal,  or  by  any  commissioner  appointed  by 
the  governor  of  this  territory  tor  that  purpose.  Third.  If  ac- 
knowledged or  proved  without  the  United  States,  by  some 
jud^e  or  clerk  of  any  court  of  any  state,  kingdom  or  empire, 
havmg  a  seal,  or  by  any  notary  public  therein,  or  by  any  min- 
ister, commissioner,  or  consul  of  the  United  States  appointed 
to  reside  therein. 

Sec,  6.  Every  officer  that  shall  take  the  proof  or  acknow- 
ledgment of  any  conveyance  aifecting  any  real  estate,  shall 
grant  a  certificate  thereof,  and  cause  such  certificate  to  be  en- 
dorsed or  annexed  to  such  conveyance  ;  such  certificate  shall 
be,  when  granted  by  any  judge  or  clerk,  under  the  hand  of 
such  judfi^e  or  clerk,  and  the  seal  of  the  court;  when  granted 
by  any  officer  who  has  a  seal  of  office,  under  the  hand  and 
official  seal  of  such  officer. 

Sec  6.  No  acknowledgment  of  any  conveyance  whereby 
any  real  estate  is  conveyed,  or  maybe  effected,  shall  be  taken, 
unless  the  person  offering  to  make  such  acknowledgment  shall 
be  personally  known  to  the  officer  taking  the  same,  to  be  the 
person  whose  name  is  subscribed  to  such  conveyance  as  a  party 
thereto,  or  shall  be  proved  to  be  such  by  the  oath  or  affirmation 
of  a  credible  witness. 

Sec.  7.  The  certificate  of  acknowledgment  shall  state  the 
fact  of  acknowledgment,  and  that  the  person  making  the  same 
was  personally  known  to  the  officer  granting  the  certificate  to 
be  the  person  whose  name  is  subscribed  to  the  conveyance  as  a 
party  thereto,  or  was  proved  to  be  such  by  the  oath  or  affirm- 
ation of  a  credible  witness,  whose  name  shall  be  inserted  in 
the  certificate. 

Sec.  8.  Si;ch  certificate  shall  be  substantially  in  the  following 
form,  to  wit : 

Territory  of  Idaho,  1 
County  of ,  J 

On  this day  of ,  A.  D.  18 — ,  personally  appeared 
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before  me,  a  notary  public  G^^ge,  or  other  officer,  as  the  case 
may  be),  in  and  for  said  county,  A.  B.,  personally  known  to  me 
to  be  the  person  described  in,  and  who  executed  the  foregoing 
instrument,  and  who  acknowledged  to  me  that  he  executed 
the  same  freely  and  voluntarily  and  for  the  uses  and  purposes 
therein  mentioned. 

Sec.  9.  When  the  grantor  is  unknown  to  the  judge  or 
other  officer,  taking  the  acknowledgment,  the  certificate  may 
be  in  the  following  form,  to  wit : 

Territory  of  Idaho,  \ 
County  of ,  /^* 

On  this day  of ,  A.  D.  18 — ^  personally  appeared 

before  me,  a  notary  public  (judge,  or  other  officer),  in  and  for 
said  county,  A,  B.,  satisfactorily  proved  to  me  to  be  the  person 
described  m,  and  who  executed  the  within  conveyance,  by  the 
oath  of  C.  D.,  a  competent  and  credible  witness  for  that  pur- 
pose, by  me  dulv  sworn,  and  he,  the  said  A.  B.,  acknowleaged 
that  he  executed  the  same  freely  and  voluntarily,  for  the  uses 
and  purposes  therein  mentioned. 

Sec,  10.  The  proof  of  the  execution  of  any  conveyance 
whereby  any  real  estate  is  conveyed  or  majr  be  effected,  shall 
be :  First  By  the  testimony  of  a  subscribing  witness ;  or, 
Second.  When  all  the  subscribiug  witnesses  are  dead,  or 
cannot  be  had,  by  evidence  of  the  hand  writiog  of  the  party, 
and  of  at  least  one  subscribing  witaess. 

Sec.  11.  No  proof  of  a  subscribing  witness  shall  be  taken 
unless  such  witness  shall  be  personally  known  to  the  officer 
taking  the  proof,  to  be  the  person  whose  name  is  subscribed  to 
the  conveyance  as  a  witness  thereto,  or  shall  be  proved  to  be 
such  by  the  oath  or  affirmation  of  a  credible  person. 

Sec.  12.  No  certificate  of  such  proof  snail  be  granted 
unless  such  subscribing  witness  shall  prove  that  the  person 
whose  name  is  subscribed  thereto  as  a  party,  is  the  person 
described  in,  and  who  executed  the  same,  that  such  person 
executed  the  conveyance,  and  that  such  witness  subscribed  his 
name  thereto  as  a  witness  thereof. 

Sec  18.  The  certificate  of  such  proof  shall  set  forth  the 
following  matters:  First.  The  fact  that  such  subscribing 
witness  was  known  to  the  officer  granting  the  certificate,  to  be 
the  person  whose  name  is  subscribed  to  such  conveyance  as  a 
witness  thereto,  or  was  proved  to  be  such  by  oath  or  affirma- 
tion of  a  witness  whose  name  shall  be  inserted  in  the  certificate. 
Second.  The  proof  given  by  such  witness  of  the  execution  of 
such  conveyance,  andof  the  facts  that  the  person  whose  name 
is  subscribed  to  such  conveyance  as  'a  party  thereto,  is  the 
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person  whose  name  is  subscribed  to  such  conveyance  as  a  party 
thereto,  and  is  the  person  who  executed  the  same,  and  that 
such  witness  subscribed  his  name  to  such  conveyance  as  a 
witness  thereof. 

Sso.  14.  No  proof  of  evidence  of  the  hand,  writing  of  the 
parly,  and  of  a  subscribing  witness,  shall  be  taken  unless  the 
officer  taking  the  same  shall  be  satisfied  that  all  the  subscribing 
witnesses  to  such  conveyance  are  dead,  or  cannot  be  had  to 
prove  the  execution  thereof. 

Sec.  15.  Ko  certificate  of  such  proof  shall  be  granted  unless 
a  competent  and  credible  witness  shall  state  on  oath  or  affirm* 
ation  that  he  personally  knew  the  person  whose  name  is  sab- 
scribed  thereto  as  a  party,  well  knew  his  signature  (stating  his 
means  of  knowledge),  and  believes  the  name  of  the  person 
subscribed  thereto  as  a  party  was  subscribed  by  such  person  ; 
nor  unless  a  competent  and  credible  witness  shall  in  like  man- 
ner state  that  he  personally  knew  the  person  whose  name  is 
subscribed  to  such  conveyance  as  a  witness,  well  knew  his 
signature,  (and  stating  his  means  of  knowledge),  and  believes 
the  name  subscribed  thereto  as  a  witness  was  thereto  sub« 
scribed  bv  such  person. 

Sec.  Id.  Upon  the  application  of  any  ^antee  in  any  con- 
veyance required  by  this  act  to  be  recorded,  or  by  any  person 
claiming,  under  such  grantee,  verified  under  the  oath  of  the  ap- 
plicant, that  any  witness  to  such  conveyance  residing  in  the 
county  where  such  application  is  made,  refuses  to  appear  and 
testify  touching  the  execution  thereof,  and  that  such  convey. 
•  ance  cannot  be  proved  without  his  evidence,  any  officer  au- 
thorized to  take  the  acknowledgment  for  proof  of  such  con- 
veyance, may  issue  a  subpoena  requiring  such  witness  to  appear 
before  such  officer,  and  testify  touching  the  execution  thereof. 

Sec  17.  Every  person  who,  being  served  with  a  subpcBna, 
shall,  without  reasonable  cause,  refuse  or  neglect  to  appear,  or 
appearing  shall  refuse  to  answer  upon  oath  touching  the  matter 
aforesaid,  shall  be  liable  to  the  party  injured  in  the  sum  of  one 
hundred  dollars,  and  for  such  damages  as  may  be  sustained  by 
him  on  account  of  such  neglect  or  refusal,  and  may  also  be 
comitted  to  prison  by  the  judge  of  some  court  of  record,  there 
to  remain,  without  lN»il,  until  he  shall  submit  to  answer  upon 
oath  as  aforesaid ;  but  no  person  shall  be  required  to  attend 
who  resides  out  of  the  county  in  which  the  proof  is  to  be 
taken,  unless  his  reasonable  expenses  be  first  tendered. 

Sec.  18.  A  certificate  of  the  acknowledgment  of  any  con- 
veyance, or  of  the  proof  of  the  execution  thereof,  as  provided 
in  this  act,  signed  by  the  officer  taking  the  same  and  under 
the  seal  of  the  officer,  shall  entitle  such  conveyance,  with  the 
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certificate  or  certificates  as  aforesaid,  to  be  recorded  in  the 
office  of  the  recorder  of  any  county  in  this  territory. 

Sec.  19.  A  married  woman  may  convey  any  of  her  real 
estate^  by  any  conveyance  thereof  executed  and  acknowledged 
by  herself  and  her  hu&band,  and  certified  in  the  manner 
hereinafter  provided,  by  the  proper  officer  taking  the 
acknowledgment. 

Sec  20.  Any  officer  authorized  by  this  act  to  take  the  proof 
or  acknowledgment  of  any  conveyance  whereby  any  real  estate 
is  conveyed  or  may  be  effected,  may  take  and  certify  the  ac- 
knowledgment of  a  married  woman  to  any  such  conveyance 
of  real  estate. 

Sec.  21.  Ko  such  acknowledgment  shall  be  taken  unless 
such  married  woman  shall  be  personally  known  to  the  officer 
taking  the  same,  to  be  the  person  whose  name  is  subscribed 
to  such  conveyance  as  a  party  thereto,  or  shall  be  proved  to 
be  such  by  a  credible  witness,  nor  unless  such  married  woman 
shall  be  made  acquainted  with  the  contents  of  such  convey- 
ance and  shall  acknowledge,  on  examination  apart  from  and 
without  the  hearing  of  her  husband,  that  she  executed  the 
same  freely  and  voluntarily,  without  fear  or  compulsion,  or 
under  influence  of  her  husband,  and  that  she  does  not  wish  to 
retract  the  execution  of  the  same. 

Sec.  22.  The  certificate  shall  be  in  the  form  heretofore 
given,  and  shall  set  forth  that  such  married  woman  was  per- 
sonally known  to  the  officer  granting  the  same,  to  be  the 
person  whose  name  is  subscribed  to  sudi  conveyance  as  a  party 
thereto,  or  was  proved  to  be  such  by  a  credible  witness,  whose 
name  shall  be  inserted  in  the  certificate,  and  that  she  was 
made  acquainted  with  the  contents  of  such  conveyance  and 
acknowledged  on  examination,  apart  from  and  without  the 
hearing  of  her  husband,  that  she  executed  the  same  freely  and 
voluntarily,  without  fear  or  compulsion,  or  under  influence  of 
her  husband,  and  that  she  does  not  wish  to  retract  the  execu- 
tion of  the  same.  Every  certificate  which  substantially  con- 
forms to  the  requirements  of  this  act  shall  be  valid. 

Sec.  28.  Every  conveyance  of  real  estate,  and  every  in- 
strument of  writing  setting  forth  an  agreement  to  convey  anv 
real  estate,  or  whereby  any  real  estate  may  be  effected,  proved, 
acknowledged,  and  certified  in  the  manner  prescribed  in  this 
act,  to  operate  as  notice  to  third  persons,  shall  be  recorded  in 
the  office  of  the  recorder  of  the  county  in  which  such  real  es- 
tate is  situated,  but  shall  be  valid  and  binding  between  the 
parties  thereto  without  such  record. 

Sec  24.  Every  such  conveyance  and  instrument  in  writing, 
acknowledged  or  proved  and  certified,  and  recorded'  in  thq 
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manner  prescribed  in  this  act,  shall,  from  the  time  of  filing 
the  same  with  the  recorder  for  record,  impart  notice  to  all  per- 
sons of  the  contents  thereof,  and  subsequent  purchasers  and 
mortgagees  shall  be  deemed  to  purchase  and  take  with  notice. 

Sec.  26.  Every  conveyance  of  real  estate  within  this  terri- 
tory, hereafter  made^  which  shall  not  be  recorded  as  provided 
for  in  this  act,  shall  be  void  as  against  any  subsequent  pur- 
chaser, in  good  faith,  and  for  a  valuable  consideration,  of  the 
same  real  estate  or  any  portion  thereof,  where  his  own  con- 
veyance shall  be  first  duly*  recorded. 

Sec.  26.  Every  power  of  attorney,  or  other  instrument,  in 
writing,  containing  the  power  to  convey  any  real  estate  as 
agent  or  attorney  for  the  owner  thereof,  or  to  execute  as  agent 
or  attorney  for  another,  any  conveyance  whereby  any  real  es- 
tate is  conveyed  or  may  be  efiTected,  shall  be  acknowledged, 
or  proved,  and  certified  and  recorded  as  other  conveyances 
whereby  any  real  estate  is  conveyed  or  efiTected  are  required 
to  be  acknowledged  or  proved,  and  certified  and  recorded. 

Sec.  27.  No  such  power  of  attorney,  or  other  instrument, 
certified  and  recorded  in  the  manner  prescribed  in  the  preced- 
ing section,  shall  be  deemed  to  be  revoked  by  any  act  of  the 
party  by  whom  it  was  executed,  until  the  instrument  contain- 
ing such  revocation  shall  be  deposited  for  record  in  the  same 
office  in  which  the  instrument  containing  the  power  is 
recorded. 

Sec.  28.  Every  conveyance,  or  other  instrument  convey- 
ing "or  effecting  real  estate,  which  shall  be  acknow^ledged,  or 
proved,  and  certified  as  hereinafter  prescribed,  may,  together 
with  the  certificate  of  acknowledgment  or  proof,  be  read  in 
evidence  without  further  proof. 

Sec.  29.  When  any  such  conveyance,  or  instrument,  is  ac- 
knowledged, or  proved,  certified  and  recorded  in  the  manner, 
hereinafter 4)re8cribed,  and  it  shall  be  shown  to  the  court  that 
such  conveyance  or  instrument  is  lost,  or  not  within  the  power 
of  the  party  wishing  to  use  the  same,  the  record  thereof,  or 
the  transcript  of  such  record,  certified  by  the  recorder,  under 
the  seal  of  his  office,  may  be  read  in  evidence  without  further 
proof. 

Sec.  30.  Neither  the  certificate  of  the  acknowledgment, 
nor  of  the  proof  of  any  such  conveyance  or  iOBtrument,  nor 
the  record,  nor  the  transcript  of  the  record  of  such  conveyance 
or  instrument,  shall  be  conclusive,  but  the  same  may  be 
rebutted. 

Sec.  81.  If  the  party  contesting  the  proof  of  any  such  con- 
veyance or  instrument,  shall  make  it  appear  that  any  such 
proof  was  taken  upon  the  oath  of  an  incompetent  witness, 
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neither  such  conveyance  orinstrament,  nor  the  record  thereof 
shall  be  received  on  evidence,  until  established  by  other  com- 
I>etent  proof. 

Sbc.  82.  If  any  person  shall  convey  any  real  estate  by  con- 
veyance purporting  to  convey  the  same  in  fee  simple  absolute, 
and  shall  not  at  the  time  of  such  conveyance  have  the  lesal 
estate  in  such  real  estate,  but  shall  afterwards  acquire  uie 
same,  the  legal  estate  subsequently  acquired,  shall  immediately 
pass  to  the  grantee,  and  such  conveyance  shall  be  valid  as  if 
such  legal  estate  had  been  in  the  grantor  at  the  time  of  the 
conveyance. 

Sec.  83.  Any  person  claiming  title  to  any  real  estate, 
may,  notwithstanding  there  may  be  an  adverse  possession 
thereof,  sell  and  convey  his  interest  therein  in  the  same  man- 
ner and  with  the  same  effisct  as  if  he  was  in  actual  possession 
thereof.  • 

Sbc.  84.  The  term  ^'real  estate,"  as  used  in  this  act,  shall 
be  construed  as  co-eztensive  in  meaning  with  lands,  ten- 
ements, hereditaments,  and  possessary  titles  to  public  lands  in 
this  tenif ory. 

Sec.  85.  The  term  "conveyance,"  as  used  in  this  act,  shall 
be  construed  to  embrace  every  instrument  in  writing  bjjr  which 
any  real  estate,  or  interest  in  real  estate,  is  created,  alienated, 
mortgaged,  or  assigned,  except  wills,  leases  for  a  term  not 
exceeding  one  year,  and  executory  contracts  for  the  sale  or 
purchase  of  lands. 

Sec  86.  Any  mortgage  that  has  been  or  may  hereafter  be 
recorded,  may  be  discharged  by  an  entry  in  the  margin  of  the 
record  thereof,  signed  by  the  mortgagee,  or  his  personal 
representative  or  assignee,  acknowledging  the  satisfaction  of 
the  mortgage,  in  the  presence  of  the  recorder,  or  his  deputy, 
-who  shall  subscribe  the  same  as  a  witness ;  such  entry  shall 
have  the  same  effect  as  a  deed  of  release  duly  acknowledged 
and  recorded. 

Sec.  87.  Any  mortgage  shall  also  be  discharged  upon  the 
record  thereof,  by  the  recorder  in  whose  custody  it  shall  be, 
whenever  there  shall  be  presented  to  him  a  certificate  ex- 
ecuted by  the  mortgagee,  his  personal  representative  or 
assignee,  acknowledged,  or  proved,  and  certified  as  herein- 
before prescribed  to  entitle  a  conveyance  to  be  recorded, 
specifying  that  such  mortgage  has  been  paid,  or  otherwise 
satisfied  or  discharged. 

Seo.  88.  Every  such  certificate,  and  the  proof  and  ac- 
knowledgment thereof,  shall  be  recorded  at  full  length, 
and  a  reference  shall  be  made  to  the  book  containing  such 
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record  in  the  minutee  of  the  discharge  of  such  mortgage, 
made  by  the  recorder  upon  the  margin  of  the  record  thereof. 

Sec.  39.  Any  mortgagee  or  his  personal  representative  or 
assignee,  as  the  case  may  be,  after  a  full  performance  of  the 
conditions  of  the  mortgage,  whether  before  or  after  a  breach 
thereof,  who  shall,  for  the  space  of  seven  days  after  being 
thereto  requested,  refuse  or  neglect  to  execute  and  acknowE 
edge  a  certificate  of  discharge  or  release  thereof,  shall  be  liable 
to  the  mortgagor,  his  heirs  or  assigns,  in  the  sum  of  one  hun- 
dred dollars,  and  also  for«all  actual  damages  occasioned  by 
such  neglect  or  refusal. 

Sbc.  40,  All  conveyances  of  real  estate  heretofore  made 
and  acknowledged,  or  proved,  according  to  the  laws  in  force 
at  the  time  of  such  making  and  acknowledgment  or  proof, 
shall  have  the  same  force  as  evidence,  and  be  recorded  m  the 
same  manner  and  with  like  effect,  as  conveyances  executed 
and  acknowledged  in  pursuance  of  this  act. 

Sec.  41.     The  legality  of  the  execution,  acknowledgment, 

Sroof,  form,  or  record  of  any  conveyance  or  other  instrument 
eretofore  made,  executed,  acknowledged,  proved,  or  re- 
corded, shall  not  be  affected  by  by  anythmg  contained  in  this 
act,  but  shall  depend  for  its  validity  or  legality  upon  the  laws 
then  existing  and  in  force. 

Sec.  42.  Every  interest  in  real  estate,  granted  or  devised 
to  two  or  more  persons,  other  than  executors  or  trustees,  as 
such  shall  be  a  tenancy  in  common,  unless  expressly  declared 
in  the  grant  or  devise  to  be  otherwise. 

Sec.  48.  The  term  "heirs,**  or  other  words  of  inheritance, 
shall  not  be  necessary  to  create  or  convey  an  estate  in  fee 
simple,  and  every  conveyance  of  any  real  estate,  hereafter 
executed,  shall  pass  all  the  estate  of  the  grantor,  unless  the 
intent  to  pass  a  less  estate  shall  appear  by  express  terms,  or  be 
necessarily  implied  in  the  terms  of  the  grant. 

Sec.  44.  Where  a  remainder  in  lands  or  tenements,  goods 
or  chattels,  shall  be  limited  by  deed,  or  otherwise,  to  take 
effect  on  the  death  of  any  person  without  heir  or  heirs  of  his 
or  her  body,  or  without  issue,  the  word  "heirs"  or  "issue" 
shall  be  construed  to  mean  heirs  or  issue  living  at  the  death 
of  the  person  named  as  ancestor. 

Sec.  46.  A  future  estate,  depending  on  the  contingency  of 
the  death  of  any  person  without  heirs  or  issue,  or  <mildren, 
shall  be  defeatea  by  the  birth  of  a  posthumous  child  of  such 
person  capable  of  taking  by  descent. 

Sec  46.  When  an  estate  shall  by  any  conveyance  be  lim- 
ited in  remainder,  to  the  son  or  daughter,  or  issue,  or  to  the 
use  of  the  son  or  daughter,  or  issue  to  be  begotten,  such  son, 
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daughter,  or  issue  born  after  the  decease  of  his  or  her  father, 
shall  take  the  estate  in  the  same  proportion  and  in  the  same 
manner  as  if  he  or  she  had  been  born  in  the  lifetime  of  the 
father,  although  no  estate  shall  have  been  created  or  con- 
veyed to  support  the  contingent  remainder  after  his  death. 

Sec,  47.  Grants  of  rents,  or  of  reversions  or  remainders, 
shall  be  good  and  effectual  without  attornment  of  the 
tenants,  but  no  tenant  who,  before  notice  of  the  grant, 
shall  have  paid  rent  to  the  grantor  shall  suffer  any  damage 
thereby.  . 

Sec  48.  The  attornment  of  a  tenant  to  a  stranger  shall  be 
void,  unless  it  be  with  the  consent  of  the  landlord  of  such 
tenement,  or  in  pursuance  to  or  in  conse<^uenceof  a  judgment 
or  decree  of  some  court  of  competent  jurisdiction. 

Sec.  49.  JLineal  or  collateral  warrantees  with  all  their  inci- 
dents are  abolished,  but  the  heirs  and  devisees  of  every  person 
who  shall  have  made  any  covenant  or  agreement  in  reference 
to  the  title  of,  in,  or  to  any  real  estate,  shall  be  answerable 
upon  such  covenant,  or  agreement,  to  the  extent  of  the  land 
descended  or  devised  to  them  in  the  case  and  in  the  manner 
prescribed  by  law. 

Sec  50.  The  words  "grant,''  "bargain,''  and  "sell,"  in  all 
conveyances  hereafter  made,  in  and  by  which  any  estate  of  in- 
heritance, possessory  title  or  fee  simple  is  to  be  passed,  shall, 
unless  restrained  by  express  terms  contained  in  such  convey- 
ances, be  construed  to  be  the  following  express  covenants,  and 
none  other,  on  the  part  of  the  grantor,  for  himself,  his  heirs, 
to  the  grantee,  his  heirs  and  assigns — ^First.  That  previous  to 
the  time  of  the  execution  of  such  conveyance,  the  grantor  has 
not  conveyed  the  same  real  estate,  or  any  right,  title,  or  in- 
terest therein,  to  any  person  other  than  the  grantee.  Second. 
That  such  real  estate  is,  at  the  time  of  the  execution  of  such 
conveyance,  free  from  encumbrances,  done,  made,  or  suffered 
by  the  grantor,  or  any  person  claiming  under  him ;  and  such 
covenants  may  be  sued  upon  in  the  same  manner  as  if  they  had 
been  expresslv  inserted  in  the  conveyance. 

Sec  51.  All  instruments  of  writing  mentioned  in  this  act, 
now  copied  in  the  proper  books  of  record  of  the  several  coun- 
ties in  this  territory,  acknowledged  and  recorded  in  accordance 
with  the  laws  in  force  and  effect  at  the  time  such  instruments 
were  so  acknowledged  and  recorded,  shall,  after  the  passage 
of  this  act,  be  deemed  to  impart  to  subsequent  purchasers  and 
encumbrancers,  and  all  other  persons  whomsoever,  notice  of 
all  such  deeds,  mortgages,  powers  of  attorney,  or  other  instru- 
ments, so  far  as  to  the  extent  the  same  may  be  found  recorded, 
copied,  or  noted  in  the  said  books  of  record. 
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Sec.  612.     This  act  shall  take  effect  and  be  in  force  from 
and  after  ifs  approval  by  the  governor. 

Appboved,  January  16,  1864. 


BOK"DS,  D\JE  bills,  ETC. 

An  Act  Relating  to  Bonds,  Due  Bills,  4;c. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho^ 

as  follows: 

Section.  1.  That  all  bonds  and  due  bills,  and  other  instru- 
ments of  writing  not  negotiable,  hereafter  made  by  any  per- 
son, body  politic  or  cbrporate,  whereby  such  person  promises 
or  agrees  to  pay  any  sum  or  sums  of  money,  or  articles  of 
personal  property,  or  acknowledges  any  sum  of  money,  or 
articles  of  personal  property,  to  be  due  to  any  other  person, 
shall  be  taken  to  be  due  and  payable,  and  the  sum  of  money 
or  articles  of  personal  property,  therein  mentioned,  shall  by 
virtue  thereof  be  due  and  payable  to  the  person  to  whom  the 
bond,  bill,  or  other  instrument  in  writing  is  made. 

Sbc.  2,  Any  such  bond,  due  bill,  or  other  instrument  in 
writing,  not  negotiable,  made  payable  to  any  person,  shall  be 
assignable  by  endorsement  thereon,  under  the  hand  of  such 
person  and  of  his  assignee,  in  the  same  manner  as  bills  of 
exchange  are,  so  as  absolutely  to  transfer  and  vest  the  property 
thereof  in  each  and  every  assignee  successively. 

Sec.  8.  Any  assignee  to  whom  such  sum  of  money,  or  per- 
sonal property,  is  by  such  endorsement  made  payable,  or  in  the 
case  of  the  death  of  such  assignee,  his  heirs,  executors,  and  ad- 
ministrators may,  in  his  name,  institute  and  maintain  the  same 
kind  of  action  for  the  recovery  thereof,  against  the  person 
who  made  and  executed  such  bond,  bill,  or  other  instrument 
in  writtng,  or  against  his  heirs,  executors,  or  administrators, 
as  might  have  been  maintained  against  him  by  the  obligee  or 
payee,  in  the  case  the  same  had  not  been  assigned ;  and  in 
every  such  action  in  which  judgment  shall  be  given  for  the 
plaintiii^  he  shall  recover  his  damages  and  costs  of  suit  as  in 
other  cases :  Provided^  That  the  maker  or  obligor  shall  be 
allowed  to  set  up  in  defence  to  the  action  of  an  assignee,  any 
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matter  which  he  might  have  set  up  to  the  action  of  the  payee 
or  obligee,  where  the  same  has  arisen  previoos  to  notice  of 
the  assignment. 

Sec.  4.  Every  assignor,  his  heirs,  executors,  or  adminis- 
trators, of  every  such  note,  bond,  bill,  or  other  instrument  in 
writing,  shall  be  liable  to  the  action  of  the  assignee  thereof, 
his  executors,  or  administrators,  if  such  assignee  shall  have 
used  due  diligence,  by  the  institution  and  prosecution  of  a 
suit  against  the  maker  of  such  note,  bill,  or  other  instrument 
in  writing,  or  against  his  heirs,  executors,  or  administrators, 
for  recovery  of  the  money  or  property  due  thereon,  or  damages 
in  lieu  thereof;  Provided^  That  if  the  institution  of  such  suit 
would  have  been  unavailing,  or  that  the  maker  had  absconded, 
or  left  the  territory  or  State  where  such  assigned  note,  bond, 
bill,  or  other  instrument  in  writing  became  due,  or  within 
twenty  days  thereafter,  such  assignee,  his  heirs,  executors,  or 
administrators,  may  recover  against  the  assignor,  or  his  heirs, 
executors,  or  administrators,  as  if  due  diligence  by  suit  had 
been  used.  By  "  due  diligence,  "  shall  be  understood  the  in- 
stitution of  suit  within  sixty  days  after  the  maturity  of  the 
obligation. 

Sec  5.  In  any  action  which  may  hereafter  be  commenced 
in  any  court  in  this  territory  upon  any  of  the  instruments  in 
writing  mentioned  in  this  act,  by  the  obligee  or  payee  thereof, 
if  any  of  such  instruments  was  made  or  entered  into  without 
a  good  or  valid  consideration,  or  if  the  consideration  upon 
which  any  such  instrument  was  made  or  entered  into  has 
wholly  or  in  part  failed,  it  shall  be  lawful  for  the  defendant 
against  whom  such  action  shall  have  been  commenced  by  hia 
obligee  or  payee,  to  plead  to  such  want  of  consideration,  or 
that  the  consideration  has  wholly  or  in  part  failed ;  and  if  it 
shall  appear  that  any  of  the  aforesaid  instruments  was  made 
and  entered  into  without  a  good  and  valid  consideration,  or 
that  the  consideration  has  wholly  failed,  the  verdict  shall  be 
for  the  defendant ;  and  if  it  shall  appear  that  the  consideration 
has  failed  in  part,  the  plaintiff  shall  recover  in  accordance  with 
the  equity  of  the  case. 

Sec.  6.  K  any  fraud  or  circumvention  be  used  in  obtaining 
the  making  or  executing  of  any  of  theinstrumentsaforesid,  such 
fraud  or  circumvention  may  be  pleaded  in  bar  to  any  action 
to  be  brought  on  any  such  instrument  so  obtained,  whether 
such  action  be  brought  by  the  party  committing  any  such 
fraud  or  circumvention,  or  any  assignee  of  such  instrument. 

Sbc.  7.  In  all  cases  where  any  of  the  before  mentioned  in- 
struments of  writing  are  for  the  payment  or  delivery  of  per- 
sonal property,  other  than  money,  and  no  particulor  place  be 
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specified  in  sucli  instrument  of  writing  for  the  payment  or 
delivery  thereof,  it  shall  be  lawful  for  the  maker  of  any  such 
instrument  of  writing  to  tender,  or  cause  to  be  tendered,  on  the 
day  mentioned  in  such  instrument,  the  personal  property 
therein  mentioned,  at  the  place  where  the  obligee  or  payee  of 
any  such  instrument  resided  at  the  time  of  the  execution 
thereof:  Provided,  however,  if  such  property  be  too  ponderous 
to  be  easily  moved,  or  if  the  obligee  or  payee  of  such  instru- 
ment had  not,  at  the  time  of  the  execution  of  such  instru- 
ment of  writing,  a  known  place  of  residence  in  the  county 
where  the  maker  resided,  then  it  shall  be  lawful  to  tender 
such  personal  property  at  the  place  where  the  maker  of  such 
instrument  resided  at  the  time  of  execution  thereof.  Any 
tender  made  in  pursuance  of  this  section,  shall  be  equallv 
valid  and  legal,  in  case  any  such  instrument  of  writing  shall 
have  been  assigned  in  pursuance  of  the  first  section  of  this 
act,  as  if  no  such  assignment  had  been  made. 

Sec.  8.  A  legal  tender  of  any  such  personal  property  shall 
discharge  the  maker  of  any  such  instrument  from  all  liability 
thereon  ;  and  the  property  thus  tendered  is  here  declared  to 
be  vested  in,  and  belong  to  the  legal  owner  and  holder  of  any 
such  instrument  of  wnting,  and  he  may  maintain  an  action 
for  the  recovery  thereof,  or  for  damages,  if  the  possession  be 
subsequently  illegally  withheld  from  him:  Provided,  how^ 
ever,  if  any  such  property,  so  tendered,  shall  be  of  a  perish- 
able nature,  or  shall  require  feeding  or  other  sustentation,  and 
the  person  owning  or  holding  any  such  instrument  of  writing  be 
absent  at  the  time  of  tendering  the  same,  it  shall  be  lawful  for 
every  person  making  such  tender  to  preserve,  feed,  or  other- 
wise take  care  of  the  same ;  and  he  shall  have  a  lien  on  such 
tendered  property  for  his  reasonable  trouble  and  expense  of 
preserving,  feeding,  or  sustaining  such  property,  until  pay- 
ment be  made  for  such  trouble  and  expense. 

Sbc.  9.  This  act  to  take  effect  from  and  after  its  approval 
by  the  Governor. 

ApPBOVEDy  January  16th,  1864. 
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FEAUDULEXT  CONTETANCES. 
As  Act  concemiDg  Fraudulent  Conveyances  and  Contracts. 

Se  it  enacted  by  the  LegisUUice  AssemMy  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  Every  conveyance  of  any  estate  or  interest  in 
lands  or  the  rents  and  profits  of  lands,  and  every  charge  upon 
lands,  or  upon  the  rents  and  profits  thereof  poiade  or  created 
with  the  intent  to  defraud  prior  or  subsequent  purchasers,  for 
a  valuable  consideration  of  the  same  lauds,  rents,  or  profits, 
as  against  such  purchasers,  shall  be  void. 

Sec.  2.  [No  such  conveyance  or  charge  shall  be  deemed 
iraudnlent  in  &vor  of  a  subsequent  purchaser  who  shall  have 
legal  notice  thereof  at  the  time  of  such  purchase,  unless  it 
shall  appear  that  the  grantee  in  such  conveyance,  or  person 
to  be  benefitted  by  such  charge  was  privy  to  the  firaud 
intended. 

Sec.  3.  Every  conveyance  or  charge  of  or  upon,  any  estate 
or  interest  in  lands  containing  any  provisions  for  revocation, 
determination  or  alteration  of  such  estate  or  interest  or  any 
part  thereof,  at  the  will  of  the  grantor,  shall  be  void  as  against 
subsequent  purchasers  from  said  grantor,  for  a  valuable  con- 
sideration of  any  estate  or  interest  so  liable  to  be  revoked,  or, 
determined,  although  the  same  be  not  directly  revoked,  de- 
termined, or  altered  hj  such  grantor  by  virtue  of  the  power 
reserved  or  expressed  in  such  prior  conveyance  or  charge. 

Sec.  4.  "When  a  power  to  revoke  a  conveyance  of  lands, 
or  the  rents  and  profits  thereof,  and  to  re-convey  the  same, 
shall  be  given  to  any  person  other  than  the  grantor  in  sach 
conveyance,  and  such  person  shall  thereafter  convey  the  same 
lands,  rents  and  profits  to  a  purchaser  for  a  valuable  consider- 
ation, such  subsequent  conveyance  shall  be  valid  in  the  same 
manner  and  to  the  same  extent  as  if  the  power  of  revocation 
were  recited  therein,  and  the  intent  to  revoke  the  former  con- 
veyance expressly  declared. 

Sec.  6.  K  a  conveyance  to  a  purchaser  under  either  of  the 
two  last  preceding  sections  shall  be  made  before  the  person 
making  the  same  shall  be  entitled  to  execute  his  power  of  re- 
vocation, it  shall  nevertheless  be  valid  from  the  time  the 
power  of  revocation  shall  actually  vest  in  such  person,  in  the 
same  manner  and  to  the  same  extent  as  if  then  made. 

Sec.  6.    No  estate  or  interest  in  lands  other  than  for  leases, 
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for  a  term  not  exceeding  one  year,  nor  any  trust  or  power  over 
or  concerning  lands,  or  in  any  manner  relating  thereto,  shall 
hereafter  be  created,  granted,  assigned,  surrendered,  or  de- 
clared, unless  by  act  or  operation  of  law,  or  by  deed  or  con- 
veyance in  writinff,  subscribed  by  the  party  creating,  granting, 
assigning,  surrendering  or  declaring  the  same,  or  by  his  lawful 
agent  thereunto  authorized  by  writing. 

Sec.  7.  The  preceding  section  shall  not  be  construed  to 
aftect  in  any  manner  the  power  of  a  testator  in  the  disposition 
of  his  real  estate,  by  a  last  will  and  testament,  nor  prevent 
any  trust  arising  or  being  extinguished  by  operation  of  law. 

Sbc.  8.  Every  contract  for  the  leasing  for  a  longer  term 
than  one  year,  or  for  the  sale  of  any  lands  or  interest  m  lands, 
shall  be  void,  unless  the  contract  or  some  note  or  memoran- 
dum thereof  expressing  the  consideration  be  in  writing,  and 
be  subscribed  by  the  party  by  whom  the  lease  or  sale  is  to 
be  made. 

Sec.  9.  Every  instrument  required  to  be  subscribed  by 
any  person  mentioned  in  the  last  preceding  section,  may  be 
subscribed  by  the  agent  of  the  party  lawfully  authorized. 

Sec.  10.  "Nothing  contained  in  this  act  shall  be  construed 
to  abridge  the  power  of  the  courts  to  compel  the  specific  per- 
formance of  such  agreements. 

Sec  11.  All  deeds  of  gift,  all  conveyances,  and  all  trans- 
fers or  assignments,  verbal  or  written,  of  goods, 'chattels  or 
things  in  action,  made  in  trust  for  the  use  of  the  person 
makmg  the  same,  shall  be  void  as  against  the  creditors 
existing  or  subsequent  of  such  person. 

Sec.  12.  In  the  following  cases,  any  agreement  shall  be 
void,  unless  such  agreement  or  some  note  or  memorandum 
thereof  expressing  the  consideration  be  in  writing,  and  sub- 
scribed by  the  party  charged  therewith :  First.  Every  agree- 
ment that  by  the  terms  is  not  to  be  performed  within  one 
year  from  the  making  thereof.  Second.  Every  special  pro- 
mise to  answer  for  the  debt  or  default  or  miscarriage  of  an- 
other. Third.  Every  agreement,  promise  or  undertaking 
made  upon  consideration  of  marriage,  except  mutual  promises 
to  marry. 

Sec.  13.  Every  contract  for  the  sale  of  any  goods,  chattels 
or  things  in  action,  for  the  price  of  two  hundred  dollars  and 
over,  shall  be  void,  unless — ^First.  A  note  or  memorandum 
of  such  contract  be  made  in  writing  and  be  subscribed  by  the 
parties  to  be  charged  therewith;  or — Second.  .Unless  they 
shall  accept  or  receive  a  part  of  such  goods  or  the  evidences  or 
some  of  them  of  such  in  action.  Third.  Or  unless  the  buyer 
shall  at  the  time  pay  some  part  of  the  purchase  money. 
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Seo.  14.  Whenever  goods  shall  be  sold  at  auction,  and  the 
auctioneer  shall  at  the  time  of  sale,  enter  in  a  salesbook  a 
memorandum,  specifying  the  nature  and  price  of  the  property 
sold,  the  terms  of  the  sale,  the  names  of  the  purchasers,  and 
the  name  of  the  person  on  whose  account  tne  sale  is  made, 
such  memorandum  shall  he  deemed  a  note  of  the  contract  of 
sale,  within  the  meaning  of  the  last  section. 

Sec.  15.  Every  sale  made  by  a  vender  of  goods  and  chat- 
tels in  his  possession  or  under  his  control,  and  every  assign- 
ment of  goods  and  chattels,  unless  the  same  be  accompanied 
by  an  immediate  delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  thing  sold  or  assigned, 
shall  be  conclusive  evidence  of  fraud  as  against  the  creditors 
of  the  vender  or  the  creditors  of  the  person  making  such 
assignment,  or  subsequent  purchasers  in  good  faith. 

Sec.  16.  The  term  ^^creditors,"  as  used  in  the  last  section 
shall  be  construed  to  include  all  persons  who  shall  be  creditors 
of  the  vender,  or  assignor,  at  any  time  while  such  goods  and 
chattels  shall  remain  in  his  possession  or  under  his  controL 

Sec.  17.  Every  instrument  of  writing  required  by  any  of 
the  provisions  of  this  act  to  be  subscribed  by  any  party,  may 
be  subscribed  by  the  lawful  agent  of  such  party. 

Sec.  18.  Every  conveyance  or  assignment  in  writing  or 
'  otherwise,  of  any  estate  or  interest  in  lands,  or  .in  goods  in 
action,  or  of  the  rents  or  profits  thereof  made  with  the  intent 
to  hinder,  delay  or  defraud  creditors  or  other  persons,  of  their 
lawful  suits,  damages,  forfeitures,  debts  or  demands,  and  every 
bond  or  other  evidence  of  debt  ffiven,  suits  commenced,  de- 
cree or  iud^ment  Buffered,  with  uxe  like  intent  as  against  the 
persons  hindered,  delayed  or  defrauded,  shall  be  void. 

Sec.  19.  Every  conveyance,  charge,  instrument  or  pro- 
ceeding declared  to  be  void  by  the  provisions  of  this  act,  as 
against  creditors  or  purchasers,  shall  be  equally  void  as  against 
the  heirs,  successors,  and  personal  representatives  or  assigns 
of  such  creditors  or  purchasers. 

Sec.  20.  The  question  of  fraudulent  intent,  in  all  cases 
arising  under  this  act,  shall  be  deemed  a  question  of  fact,  and 
not  of  law,  nor  shall  any  conveyance  or  change  be  adjudged 
fraudulent  as  against  creditors  or  purchasers  solely  on  the 
ground  that  it  was  not  found  on  a  valuable  consideration. 

Sec.  21.  The  provisions  of  this  act  shall,  not  be  construed 
in  any  manner  to  aflfect  or  impair  the  title  of  a  purchaser  for 
a  valuable  consideration,  unless  it  shall  appear  that  such  pur- 
chaser had  previous  notice  of  the  fraudulent  intent  of  his  im- 
mediate grantor  or  of  the  fraud  rendering  void  the  title  of 
such  grantor. 
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Sec.  22.  The  term  '^bonds/'  as  need  in  this  act,  shall  be 
construed  as  co-extensive  in  meaning  with  lauds,  tenements, 
hereditaments  and  possessory  land  claims  to  public  lands,  and 
the  terms  ^^estate,"  and  ^^interest  in  lands,''  snail  be  construed 
to  embrace  every  estate  and  interest,  present  and  future, 
vested  and  contingent,  in  lands  as  above  defined. 

Sbc.  23.  The  term  "conveyance,"  as  used  in  this  act,  shall 
be  construed  to  embrace  every  instrument  in  writing,  except 
a  last  will  and  testament,  whatever  may  be  its  form,  and 
by  whatever  name  it  mav  be  known  in  law,  by  which  any 
estate  or  interest  in  lands  is  created,  alienated,  assigned  or 
surrendered. 

Sec.  24.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved,  January  21, 1864. 


CORPORATIONS. 

An  Act  concerning  Coi'porations. 

Be  ii  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

a^  follows: 

Section  1.  Corporations  for  manufacturing,  mining,  me- 
chanical, chemical,  or  agricultural  purposes,  for  constructing 
telegraph  lines,  for  making  roads,  for  establishing  ferries,  for 
building  bridges,  for  ^  conveying  water,  or  for  the  purpose  of 
engaging  in  any  species  of  trade  or  commerce,  may  be  formed 
accoraing  to  the  provisions  of  .this  act ;  such  corporations  and 
members  thereof  being  subject  to  the  conditions  and  liabilities 
herein  imposed,  and  to  none  other ;  Provided^  That  nothing  in 
this  section  shall  be  so  construed  as  to  authorize  a  company 
formed  under  it  to  own  or  hold  possession  of  more  than  four- 
teen hundred  and  forty  acres  of  laud,  or  to  authorize  an  indi- 
vidual member  of  such  company  or  association,  in  his  corpo- 
rate capacity,  to  hold,  own  or  possess  a  number  of  acres  to 
exceed  eighty;  and  Provided  further^  That  no  corporation 
formed  for  agricultural  purposes  shall  be  allowed  to  hold  any 
mineral  lands  under  the  provisions  of  this  act 

Sec.  2.  Any  three  or  more  persons  who  may  desire  to  form 
a  company  for  one  or  more  of  the  purposes  specified  in  the 
prececung  section,  may  make,  sign,  and  acknowledge  before 
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some  ojBEicer  competent  to  take  the  acknowledgment  of  deeds, 
and  file  in  the  ofiice  of  the  county  clerk,  or  clerk  of  the  district 
court  of  the  judicial  district  in  which  the  principal  place  of 
husiness  of  the  company  is  intended  to  be  located,  and  a  cer- 
tified copy  thereof,  under  the  hand  of  the  clerk  and  seal  of 
said  court  in  the  said  district,  in  the  oflice  of  the  secretary  of 
the  territory,  a  certificate  in  writing,  in  which  shall  be  stated 
the  corporate  name  of  the  company,  the  object  for  which  the 
company  shall  be  formed,  the  amount  of  its  capital  stock,  the 
time  of  its  existence,  uotto  exceed  fifty  years,  the  number  of 
shares  of  which  the  stock  shall  consist,  the  number  of  trustees, 
and  their  names,  who  shall  manage  the  concerns  of  the  com- 
pany for  the  first  three  mouths,  and  the  name  of  tlie  city  or 
town  and  county  in  which  the  principal  place  of  business  of 
the  company  is  to  be  located. 

Sec  3.  A  copy  of  any  certificate  of  incorporation  filed  in 
pursuance  of  this  act,  and  certified  by  the  county  clerk,  or  the 
clerk  of  the  district  court  in  the  county  or  distnct  in  which  it 
is  filed,  or  his  deputy,  or  by  the  secretary  of  the  territory,  shall 
be  received  in  all  courts,  and  places,  as  presumptive  evidence 
of  the  facts  therin  stated. 

Sec.  4.  When  the  certificate  shall  have  been  filed,  the  per- 
sons who  shall  have  signed  and  acknowledged  the  same,  and 
their  successors,  shall  ne  a  body  politic  andcorpQrate,  in  fact 
and  in  name,  by  the  name  stated  in  the  certificate,  and  by  their 
corporate  name,  shall  have  succession  for  the  period  limited, 
and  power :  First.  To  sue  and  be  sued  in  any  court.  Second. 
To  make  and  use  a  common  seal,  and  alter  the  same  at 
pleasure.  Third.  To  purchase,  hold,  sell  and  convey  such 
real  and  personal  estate  as  the  purposes  of  the  corporation  shall 
require.  Fourth.  To  appoint  such  oflBicers,  agents  and  servants 
as  the  business  of  the  corportion  may  require,  to  define  their 
powers,  prescribe  their  duties,  and  fix  their  compensation. 
Fifth.  To  require  of  them  such  security  as  may  be  thought 
proper  for  the  fulfillment  of  their  duties,  and  to  remove  them 
at  will,  except  that  no  trustee  shall  be  removed  from  office  un- 
less by  a  vote  of  two  thirds  of  the  whole  number  of  trustees, 
or  by  a  vote  of  a  majority  of  the  trustees  upon  a  written  re- 
quest signed  by  stockholders  legally  representing  two-thirds 
of  the  whole  stock.  Sixth.  To  make  by-laws,  not  mconsistent 
with  the  laws  of  this  territory,  or  of  the  United  States,  for  the 
organization  ot  the  company,  the  management  of  its  prosperty, 
the  regulation  of  its  affairs,  the  transfer  of  its  stock,  and  for 
carrying  on  all  kinds  of  business  within  the  objects  and  pur- 
poses of  the  company. 

Sec.  5.    The  corporate  powers  of  the  corporation  shall  be 
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exerciBed  by  a  board  of  not  less  than  three  trustees,  who  shall 
be  stockholders  in  the  company,  and  a  majority  of  them  citi- 
zens of  the  United  States,  and  residents  of  this  territory  and 
who  shall  after  the  expiration  of  the  term  of  the  trustees  first 
elected,  be  annually  elected  by  stockholders,  at  such  time  and 
place,  and  upon  such  notice,  and  in  such  mode  as  shall  be  di- 
rected by  the  by-laws  of  the  the  company ;  but  all  elections 
shall  be  by  ballot,  and  each  stockholder,  either  in  person  or  by 
proxy,  shall  be  entitled  to  as  many  votes  as  he  owns  shares  of 
stock ;  and  the  persons  receiving  the  greatest  number  ot  votes 
shall  be  and  act  as  trustees.  AVnen  any  vacancy  shall  happen 
among  the  trustees  by  death,  resignation,  or  otherwise,  it  shall 
be  filled  for  the  remainder  of  the  year  in  such  manner  as  may 
be  provided  by  the  by-laws  of  the  company. 

Bbc.  6.  If  it  should  happen  at  any  time  that  an  election  of 
trustees  shall  not  be  made  on  the  day  designated  by  the  by- 
laws of  the  company,  the  corporation  shall  not  for  that  reason 
be  dissolved,  but  it  shall  be  lawful  on  any  other  day  to  hold  an 
election  for  trustees  in  such  manner  as  shall  be  provided  for 
by  the  by-laws  of  the  company ;  and  all  acts  of  trustees  shall 
be  valid  and  binding  upon  the  company  until  successors  shall 
be  elected. 

Bbc.  7.  A  majority  of  the  whole  number  of  trustees  shall 
form  a  board  for  the  transaction  of  business,  and  every  deci- 
sion of  a  majority  of  the  persons  duly  assembled  as  a  board 
shall  be  valid  as  a  corporate  act. 

Sec.  8.  The  first  meeting  of  the  trustees  shall  be  called  by 
a  notice  signed  by  one  or  more  of  the  persons  named  trustees 
in  the  certificate,  setting  forth  the  time  and  place  of  the 
meeting,  which  notice  shall  be  either  delivered  personally  to 
each  trustee  or  published  at  least  ten  days  in  some  newspaper 
of  the  county  in  which  is  the  principal  place  of  business  of  the 
corporation,  or  if  no  newspaper  be  published  in  the  county, 
then  in  some  newspaper  published  nearest  thereto. 

Sec.  9.  The  stdck  of  the  company  shall  be  deemed  per- 
sonal estate,  and  shall  be  transferable  in  such  manner  as  shall 
be  prescribed  by  the  by-laws  of  the  company ;  but  no  transfer 
shall  be  valid,  except  between  the  parties  thereto,  until  the 
same  shall  have  so  entered  on  the  oooks  of  the  company  as 
to  show  the  names  of  the  parties  by  and  to  whom  transferred, 
the  number  and  designation  of  the  same,  and  the  date  of  the 
transfer. 

Sec.  10.  The  trustees  shall  have  power  to  call  in,  and  de- 
mand from  the  stockholders  the  sums  by  them  subscribed,  at 
such  times  and  in  such  payments  or  installments  as  they  may 
deem  proper ;  notice  of  each  assessment  shall  be  given  to  the 
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Stockholders  personally,  or  shall  he  published  once  a  week  for 
at  least  four  weeks  iu  some  newspaper  published  at  the  place 
designated  as  the  principal  place  of  business  of  the  corpora- 
toin,  or  if  none  is  published  there,  in  some  newspaper  pub«» 
lished  nearest  to  such  place.  If,  after  such  notice  shall  hare 
been  given,  any  stockholder  shall  make  default  in  the  payment 
of  the  assessment  upon  the  shares  held  by  him,  so  many  of 
such  shares  may  be  sold  as  will  be  necessarv  for  the  payment 
of  the  assessment  on  all  the  shares  held  by  him.  The  sale  of 
said  shares  shall  be  made  as  prescribed  in  the  by-laws  of  the 
company :    Provided^    That  no  sale  shall  be  made  except  at 

Sublic  auction  to  the  highest  bidder,  after  a  notice  of  thirty 
ays,  published  as  above  directed  in  this  section ;  and  that  at 
such  sale  the  person  who  will  agree  to  pay  the  assessment  so 
due,  together  with  the  expense  of  adveitisement  and  the  other 
expenses  of  sale,  for  the  smallest  number  of  whole  shares, 
shall  be  deemed  the  highest  bidder. 

Seo.  11.  Whenever  any  stock  is  held  by  any  person  as  ex* 
ecutor,  administrator,  guardian,  or  trustee,  he  shall  represent 
such  stock  at  all  meetings  of  the  company,  and  vote  accordingly 
as  a  stockholder. 

Sec.  12.  Any  stockholder  may  pledge  his  stock  by  a  de- 
livery of  his  certificate  or  other  evidence  of  his  interest,  but 
may,  nevertheless,  represent  the  same  at  all  meetings,  and  vote 
accordingly  as  a  stockholder. 

Sec.  18.  It  shall  not  be  lawful  for  the  trustees  to  make 
any  dividend  except  from  the  surplus  profits  arising  from  the 
business  of  the  corporation,  nor  to  divide,  withdraw,  or  in  any 
way  pay  to  the  stockholders,  or  any  of  them,  any  part  of  the 
capital  stock  of  the  company ;  nor  to  reduce  the  capital  stock 
unless  in  the  manner  prescribed  in  this  act ;  and  in  case  of 
any  violation  of  the  provisions  of  this  section  the  trustees  un- 
der whose  administration  the  same  may  have  happened  except 
those  who  may  have  caused  their  dissent  therefrom  to  be  en- 
tered at  large  in  the  minutes  of  the  board  of  trustees  at  the 
time,  or  were  not  present  when  the  same  did  happen,  shall  in 
their  individual  and  private  capacity,  be  jointly  and  severally 
liable  to  the  corporation,  and  the'  creditors  thereof,  in  the 
event  of  its  dissolution,  to  the  full  amount  so  divided,  with- 
drawn, paid  out,  or  reduced :  Provided^  That  this  section  shall 
not  be  so  construed  as  to  prevent  a  division  and  distribution 
of  the  capital  stock  of  the  company  which  shall  remain  after 
the  payment  of  all  its  debts,  upon  the  dissolution  of  the  cor- 
poration or  the  extinction  of  its  charter. 

Seo.  14.  The  total  amount  of  the  debts  of  the  corporation 
shall  not  at  any  time  exceed  the  amount  of  the  capital  stock 
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actually  paid  in,  and  in  case  of  any  excess,  the  trustees  under 
whose  administration  the  same  may  have  happened,  except 
those  who  have  caused  their  dissent  therefrom  to  he  entered  at 
large  on  the  minutes  of  the  hoard  of  trustees  at  the  time,  and 
except  those  not  present  when  the  same  did  happen  shall  in 
their  individual  and  private  capacities  be  liable  jointly  and  sev* 
orally,  to  the  said  corporation  and  in  the  event  of  its  dissolu- 
tion, to  any  of  the  creditors  thereof  for  the  full  amount  of  such 
excess. 

8£C.  15.  No  corporation  organized  under  this  act,  shall  by 
anjr  implication  or  construction,  be  deemed  to  possess  tiie  power 
of  issumg  bills,  notes,  or  other  evidences  of  debt,  for  circula- 
tion as  money. 

Sbg.  16.  Each  stockholder  shall  be  individuallv  and  per* 
sonally  liable  for  his  proportion  of  all  the  debts  and  liabihties 
of  the  company  contracted  or  incurred  during  the  time  that 
he  was  a  stockholder  tor  the  recovery  of  which  joint  or  several 
actions  may  be  instituted  ;  and  when  a  judraient  in  such  ac- 
tion shall  be  recovered  against  joint  stockholderB,  the  court  in 
the  trial  thereof  shall  apjportion  the  aniount  of  the  liability  of 
each,  and  in  the  execution  thereof  no  stockholder  shall  be 
liable  beyond  his  proportion  so  ascertained. 

Seo.  17.  No  person  holdii^  stock  as  executor,  administra- 
tor, guardian,  or  trustee,  or  holding  it  as  collateral  security,  or 
in  pledge,  shall  be  personally  subject  to  any  liability  as  a  stock- 
holder of  the  company,  but  the  person  pledging  the  stock 
shall  be  considered  as  holding  the  same  and  shall  be  liable  as 
a  stockholder  accordingly ;  and  the  estate  and  funds  in  the 
hands  of  the  executor,  administrator,  guardian  or  trustee, 
shall  be  liable  in  like  manner  and  to  the  same  extent  as  the 
testator  or  intestate,  or  the  ward  or  person  interested  in  the 
trust-fund  would  have  been  if  he  had  been  living  and  compe- 
tent to  act  and  hold  the  stock  in  his  own  name. 

Sbo.  18,  It  shall  be  the  duty  ot  the  trustee,  of  every  com- 
pany incorporated  under  this  act  for  the  purpose  of  ditching^ 
mining,  or  conveying  water  for  mining  purposes,  to  cause  a 
book  to  be  kept,  containing  the  names  of  all  persons  alphabeti- 
cally arranged,  who  are,  or  shall  become  stocldxolders  of  the  cor- 
poration, and  showing  the  number  and  designation  of  shares 
of  stock  held  by  them  respectively,  and  the  time  when  they  re- 
spectively become  the  owners  of  such  shares ;  also,  a  book  or 
books  in  which  shall  be  entered  at  length,  in  a  plain  and  sim- 
ple manner,  all  by-laws,  orders  and  resolutions  of  the  company 
and  board  of  trustees,  and  the  manner  and  time  of  their  adop- 
tion ;  which  books  during  the  business  hours  of  the  day, 
Sundays,  fourth  of  July  and  the  twenty-fifth  day  of  December 
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excepted,  shall  be  open  for  the  inspection  of  stockholders  and 
the  creditors  of  the  company,  each  individoal  stockholder,  and 
their  duly  authorized  agents  and  attorneys,  at  the  office  or 
principal  place  of  business  of  the  company :  Providedy  That 
the  office  and  books  of  every  such  company  shall  be  kept,  and 
the  books  of  the  company  shall  be  open  as  aforesaid,  in  the 
county  in  which  their  principal  business  is  transacted ;  and 
every  stockholder  and  creditor  as  aforesaid,  ortheir  agents,  or 
attorneys,  shall  have  the  right  to  make  extracts  from  such 
books,  or  upon  payment  of  reasonable  clerks  fees  therefor,  to 
demand  and  receive  from  the  clerk  or  other  officer,  having  the 
charge  of  such  books ;  a  certified  copy  of  any  entry  shall  be 
presumptive  evidence  of  the  facts  therein  stated,  in  any  action  or 
proceeding  against  the  company  or  any  one  or  more  of  the 
stockholders. 

Sec.  19.  If  the  clerk  or  other  officer  having  charge  of  such 
books  shall  make  any  false  entry  or  neglect  to  make  any  pro- 
per entry  therein,  or  shall  refuse  or  neglect  to  exhibit  the  same, 
or  allow  the  same  to  be  inspected,  or  extracts  to  be  taken 
therefrom,  or  to  give  a  certified  copy  of  an  entry  therein,  as 
provided  in  the  preceding  section,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  snail  forfeit  and  pay  to  the  party  in- 
jured, a  penalty  of  one  hundqed  dollars,  and  all  damages 
resulting  therefrom,  to  be  recovered  in  any  court  of  competent 
jurisdiction  in  this  territory ;  and  for  neglect  to  keep  up  such 
books  for  inspection,  and  in  the  place  provided  for  in  the  last 
section,  the  corporation  shall  forfeit  to  the  people  of  Idaho 
territory,  the  sum  of  two  hundred  and  fifty  dollars  for  every 
day  they  shall  so  neglect,  to  be  sued  for  and  recovered  before 
any  court  of  competent  jurisdiction  in  the  county  or  district 
in  which  the  principal  business  of  such  company  is  transacted ; 
and  it  shall  be  the  duty  of  the  district  attorney,  within  and  for 
such  district  to  prosecute  such  action  in  the  name  of,  and  for 
the  benefit  of  the  people  of  Idaho  territory ;  and  it  is  further 
provided,  that,  in  case  any  such  incorporated  company  shall 
refuse  or  neglect,  for  the  space  of  one  full  year  after  the  pas- 
sage of  this  act,  to  comply  with  the  provisions  of  this  and  the 
preceding  section,  then  upon  the  showing  of  such  facts  by  pe- 
tition of  any  person  aggrieved  thereby,  and  due  proof  thereof 
before  the  district  judge  in  the  district  in  whicn  such  com- 
pany's principal  business  is  transacted,  after  such  company 
shall  have  been  duly  notified  thereof  by  summons,  to  be  issued 
by  said  jud^e,  citing  such  company  to  appear  before  such 
judge  at  a  time  and  place  therein  mentioned  which  shall  not 
be  less  than  ten  nor  more  than  thirty  days  from  the  date  of 
such  summons^  such  company  shall  by  said  judge  be  declared 
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and  decreed  to  be  disincorporated  so  &r  as  to  deprive  sud 
company  of  all  the  privileges  of  this  act,  bnt  in  no  manner  to 
effect  the  remedy  of  all  persons  against  such  company  to  be 
exercised  as  this  act  provides :  Provided^  That  nothing  con* 
tained  in  the  provisions  of  this  section  concerning  the  disin- 
corporating of  sach  companies  shall  be  so  construed  as  to 
prevent  the  enforcement  of  the  other  remedies  in  this  section 
mentioned  at  any  time  after  the  passage  of  this  act^  except  as 
herein  provided. 

8ec.  20.  An^  company  incorporated  under  this  act,  may 
by  complying  with  the  provisions  herein  contained,  increase 
or  diminish  its  capital  stock  to  any  amount  which  may  be 
deemed  sufficient  and  proper  for  the  purposes  of  the  corpora- 
tion ;  but  before  any  corporation  shall  be  entitled  to  dimmish 
the  amount  of  its  capital  stock,  if  the  amount  of  its  debts  and 
liabilities  shall  exceed  the  sum  to  which  the  capital  is  proposed 
to  be  diminished,  such  amount  shall  be  satisfied  and  reduced 
BO  as  not  to  exceed  the  diminished  amount  of  capital. 

Sec.  21.  Whenever  it  is  desired  to  increase  or  diminish  the 
amount  of  capital  stock,  a  meeting  of  the  stockholders  may 
be  called  by  a  notice  signed  by  at  least  a  majority  of  the  trus- 
tees, and  published  for  at  least  four  weeks  in  some  newspaper 
published  in  the  county  where  the  principal  place  of  business 
of  the  company  is  located,  or  in  some  newspaper  nearest 
thereto ;  which  notice  shall  specify  the  object  of  the  meeting, 
the  time  and  place  where  it  is  to  be  held,  the  amount  to  which 
it  is  proposed  to  increase  or  diminish  the  capital ;  and  a  vote 
of  two-thirds  of  all  the  shares  of  stock  shall  be  necessary  to 
an  increase  or  diminution  of  the  amount  of  capital  stock. 

Sbo.  22.  K  at  any  meeting  so  called,  a  sufficient  number 
of  votes  has  been  given  in  favor  of  increasing  or  diminishing 
the  amount  of  capital,  a  certificate  of  the  proceedings  show- 
ing a  compliance  with  these  provisions,  the  amount  of  capital 
actually  paid  in,  the  whole  amount  of  the  debts  and  liabilities 
of  the  company,  and  the  amount  to  which  the  capital  stock  is 
to  be  increasea  or  diminished,  shall  be  made  out,  signed  and 
verified  by  the  affidavit  of  the  chairman  and  secretary  of  the 
meeting,  certified  by  a  majority  of  the  trustees,  and  filed  as 
required  bv  the  second  section  of  this  act  and  when  so  filed, 
the  capital  stock  of  the  corporation  shall  be  increased  or  di- 
minished to  the  amount  specified  in  the  certificate. 

Sbo.  28.  Upon  the  dissolution  of  any  corporation  formed 
under  this  act,  the  trustees,  at  the  time  of  the  dissolution,  shall 
be  trustees  of  the  creditors  and  stockholders  of  the  corpora- 
tion dissolved,  and  shall  have  full  power  and  authority  to  sue 
for  and  recover  the  debts  and  property  of  the  corporation,  by 
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the  name  of  trustees  of  such  corporation^  collect  and  paj  the 
outstanding  debts',  settle  all  its  a&irs,  and  divide  among  the 
stockholders  the  money  and  other  property  that  shall  remain 
after  the  payment  of  the  debts  and  necessary  expenses. 

Sbo.  24.  Any  corporation  formed  under  this  act  may  dis- 
solve and  disincorporate  itself  by  presenting  to  the  district 
judge,  of  the  district  in  which  the  meetings  of  the  trustees 
are  usually  held,  a  petition  to  that  effect  accompanied  by  a 
certificate  of  its  proper  officers,  and  setting  forth  tnat  at  a  gen- 
eral or  special  meeting  of  the  stockholders  called  for  that  pur- 
Eose,  it  was  decided  by  a  vote  of  two-thirds  of  all  the  stock- 
olders  to  disincorporate  and  dissolve  the  corporation.  Notice 
of  the  application  shall  then  be  given  by  the  clerk,  which  no- 
tice shall  set  forth  the  nature  of  the  application,  and  shall 
specifv  the  time  and  place  at  which  it  is  to  be  heard,  and  shall 
be  published  in  some  newspaper  of  the  county  once  a  week 
for  four  consecutive  weeks,  or  if  no  newspaper  is  published  in 
the  county,  by  advertisement  posted  up  for  thirty  aays  in  three 
of  the  most  public  places  in  the  countv.    At  the  time  and 

{)lace  appointed,  or  at  any  other  to  which  it  may  be  postponed 
)y  the  judge,  he  shall  proceed  to  consider  the  appiication,  and 
if  satisfied  that  the  corporation  has  taken  the  necessary  pre- 
liminary steps,  aud  obtained  the  necessary  vote  to  dissolve 
itself,  and  that  all  claims  against  the  corporation  are  dis- 
charged, he  shall  enter  an  order  declaring  it  dissolved. 

Sec.  25.    This  act  shall  take  efiPect  and  be  in  force  from  and 
after  its  approval  by  the  Governor. 

Approved,  January  4th,  1864. 


CORONERS. 

As  Act  concerning  Coroners. 

Be  il  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  foUoios : 

Section  1.  The  iustices  of  the  peace  in  their  respective 
townships,  shall  discharge  the  duties  of  coroners. 

Sbc.  2.  When  a  justice  of  the  peace,  acting  as  coroner,  has 
been  informed  that  a  person  has  been  killed,  or  has  committed 
suicide,  or  has  suddenly  died  under  such  circumstanceB  as  to 
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afford  reasonable  grounds  to  suspect  that  the  death  has  been 
occasioned  by  unnatural  means,  he  shall  go' to  the  place  where 
the  body  is,  and  summon  no  less  than  six,  nor  more  than 
twelve  persons,  qualified  by  law  to  serve  as  jurors,  to  appear 
before  him  forthwith,  at  the  place  where  the  body  is,  to  inquire 
into  the  cause  of  the  death. 

Sbc.  8,  Every  person  summoned  as  a  juror,  who  shall  fail 
to  appear,  without  having  a  reasonable  excuse,  shall  forfeit 
any  sum  not  exceeding  one  hundred  dollars,  to  be  recovered 
by  the  justice  of  the  peace  acting  as  coroner,  in  his  official 
capacity,  in  any  court  of  competent  jurisdiction,  and  paid  by 
him  into  the  county  treasury. 

Sec.  4.  When  six  or  more  of  the  jurors  attend,  they  shall 
be  sworn  by  the  justice  of  the  peace  acting  as  coroner,  to  in- 
quire who  the  person  was,  and  when,  where  and  by  what 
means  he  came  to  his  death,  and  into  the  circumstances 
attending  his  death,  and  to  render  a  true  verdict  thereon,  ac- 
cording to  the  evidence. 

Sec.  5.  The  justice  of  the  peace  acting  as  coroner,  may 
issue  subpoenas  for  witnesses,  returnable  as  he  may  direct, 
and  servea  by  himself,  or  such  persons  as  he  may  direct.  He 
must  summons  and  examine  as  witnesses,  every  person  who, 
in  his  opinion,  or  that  of  any  of  the  jurors,  has  any  knowledge 
of  the  facts,  and  he  may  summon  a  surgeon  or  physician  to 
inspect  the  body. 

8bc.  6.  Any  witness  failing  to  obey  (the  justice  of  the 
peace  acting  as  coroner)  said  subpoena,  may  be  attached  and 
nned  for  contempt  of  such  jury  in  like  manner  ias  in  a  jus- 
tice's court 

Sbo.  7.  After  inspecting  the  body  and  hearing  the  testi*- 
mony,  the  jury  shall  render  their  verdict,  and  certify  the  same 
(by  an  inquisition)  in  writing,  signed  by  them  and  setting  forth 
the  name  of  the  deceased,  when,  where,  and  by  what  means 
he  came  to  his  death ;  if  by  criminal  means,  the  name  of  the 
person  causing  the  death. 

Sec  8.  The  testimony  at  such  inquests  shall  be  reduced  to 
writing  by  the  justice  of  the  peace  .acting  as  coroner,  or  as  he 
may  direct ;  and  by  him  without  delay,  filed  in  the  ofllce  of 
the  clerk  of  the  district  court  of  the  county. 

Sec.  9.  If  the  jury  find  that  the  person  was  killed  by  an- 
other under  circumstances  not  excusable  or  justifiable  in  law, 
and  the  party  committing  the  act  be  not  in  custody,  the  jus- 
tice of  the  peace  acting  as  coroner,  shall  issue  a  warrant, 
signed  by  him,  with  his  name  of  office,  for  the  arrest  of  the 
accused. 

Sec.  10.    The  warrant  of  the  justice  acting  as  coroner,  may 
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be  served  in  any  court  of  tbe  territory,  and  returned  b;^  the 
officer  serving,  before  a  magistrate  of  the  county  in  wmch  it 
is  issued ;  the  officer  receiving  such  warrant,  shall  have  the 
same  power  under  the  warrant  as  by  virtue  of  a  warrant  from 
any  court  or  magistrate  in  the  territory* 

Sbc.  11.  It  is  hereby  made  the  duty  of  the  justice  of  the 
peace  acting  as  coroner,  immediately  after  the  jury  shall  have 
rendered  a  verdict,  to  summon  any  two  of  said  jurors,  who, 
together  with  the  said  justice  acting  as  coroner,  shall  make 
an  inventory  of  the  money  and  other  property,  found  with  the 
deceased  person,  and  certify  the  same  to  be  correct,  and  siffu 
it ;  and  the  said  justice  shall,  without  delay,  deliver  to  the 
treasurer  of  the  county  said  inventory,  and  the  money  or  pro- 
perty which  may  have  been  found  with  the  deceasea,  unless 
taken  from  his  possession  by  legal  authority;  and  if  the  jus- 
tice of  the  peace  acting  as  coroner,  fail  to  pay  and  deliver 
such  inventory  so  certified,  and  such  money  or  property,  to 
the  treasurer,  the  treasurer  may  recover  the  same  by  action 
at  law. 

Sec.  12.  Upon  payment  of  money  into  the  treasurer's 
office  in  such  cases,  he  shall  place  it  to  the  credit  of  the  county ; 
if  it  be  property,  he  shall  proceed  upon  reasonable  notice,  to 
sell  the  same  at  public  sale,  and  place  the  proceeds  to  the 
credit  of  the  county. 

Seo.  is.  If  the  money  be  demanded  within  six  years,  the 
treasurer  shall  pay  the  same  to  the  person  legally  authorized 
to  receive  it,  after  deducting  the  expenses  of  the  inquest,  and 
of  the  county  in  the  matter,  but  the  same  may  be  paid  at  any 
subsequent  time  to  the  representatives  of  the  deceased,  upon 
an  order  from  the  tribunal  invested  with  the  power  to  allow 
claims  against  the  county. 

Sec.  14.  The  justice  of  the  peace  acting  as  coroner,  shall 
before  his  claim  is  allowed  for  such  inquest,  file  with  such 
claim,  an  affidavit,  setting  out  the  amount  of  money  or  pro- 
perty found  with  the  deceased^  and  the  disposition  of  the  same 
Dy  him. 

Sec  15.  After  the  inquest,  if  no  one  take  charge  of  the 
body,  it  shall  be  the  duty  of  the  justice  of  the  peace  acting 
as  coroner,  to  cause  the  same  to  be  decently  buned,  and  pay 
the  expenses  thereof  from  any  money  found  with  the  de- 
ceased ;  if  no  such  money  is  found,  then  the  same  shall  be 
charged  against  the  county ;  the  justice  of  the  peace  acting 
as  coroner,  shall  receive  the  sum  of  five  dollars  out  of  the 
county  treasury,  for  attending  to  the  burial  of  such  body. 
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Seo.  16.    This  act  shall  take  effect  and  be  in  force  fix>m  and 
after  its  approval  by  the  governor. 

Approved,  January  6, 1864. 


CIVIL  ACTION'S. 

Defining  the  time  of  Commencing  Civil  Actions. 

J5e  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.    Civil  actions  can  only  be  commenced  within  the 

Eeriods  prescribed  in  this  act,  after  the  cause  of  action  shall 
ave  accrued,  except  where  a  limitation  is  prescribed  by 
statute. 

Seo.  2.  When  the  cause  of  action  has  already  accrued,  the 
party  entitled  and  those  claiming  under  him,  shall  have,  after 
the  passage  of  this  act,  the  whole  period  herein  prescribed, 
in  which  to  commence  an  action. 

Sec.  8.  The  people  of  this  territory  will  not  sue  any  per- 
son for,  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  riffnt  or  title  of  the  people  to 
the  same,  unless — ^First.  Such  right  or  title  shall  have  accrued 
within  ten  years  before  any  action  or  other  proceeding  for  the 
same  shall  have  commenced ;  or,  unless,  Second.  The  people, 
or  those  from  whom  they  claim  shall  have  received  the  rents 
and  profits  of  such  real  property,  or  of  some  part  thereof, 
within  the  space  of  ten  years. 

Sec  4.  No  action  for  the  recovery  of  mining  claims,  or 
for  the  recovery  of  the  possession  thereof,  shall  be  maintained, 
unless  it  appear  that  the  plaintiff,  or  his  assigns,  was  seized  or 
posses'-ed  of  such  mining  claim  in  question,  within  one  year 
before  the  commencement  of  such  action. 

Sec.  5.  "So  cause  of  action,  or  defense  to  an  action,  founded 
upon  title  to  real  property,  or  to  rents,  or  to  services  out  of  the 
same,  shall  be  effectual,  unless  it  appear  that  the  person  pros- 
ecuting the  action,  or  making  the  defense,  or  under  wnose 
title  the  action  is  prosecuted,  or  the  defense  is  made,  or  the 
ancestor,  predecessor,  or  grantor  of  such  person  was  seized  or 
possessed  of  the  premises  in  question,  within  five  years  before 
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the  commencement  of  the  act,  in  respect  to  which  ftnch  action 
is  prosecuted,  or  defense  made. 

Sec.  6.    Any  peaceable  entry  upon  real  estate  shall  be 
deemed  sufficient  and  valid  as  a  claim,  unless  an  action  be  • 
commenced  b^  the  plaintiff  for  possession,  within  one  year 
after  the  making  of  such  entry,  or  within  five  years  from  the 
time  when  the  right  to  bring  such  action  accrued. 

Sec.  7.  In  every  action  tor  the  recovery  of  real  propertv,  or 
the  possession  thereof,  the  person  establishing  a  legal  title  to 
the  premises  shall  be  presumed  to  have  been  possessed  thereof 
within  the  time  prescribed  by  law ;  and  the  occupation  of  the 
premises  by  any  other  person  shall  be  deemed  to  have  been 
under  and  in  subordination  to  the  legal  title,  unless  it  appear 
that  such  premises  have  been  held  and  possessed  adversely  to 
such  legal  title  for  five  years  before  the  commencement  of  such 
action. 

Sec.  8.  Whenever  it  shall  appear  that  the  occupant,  or 
those  under  whom  he  claims,  entered  into  the  possession  of 
premises  under  claim  of  title,  exclusive  of  any  other  right, 
founding  such  claim  upon  a  written  instrument  as  being  a  con- 
veyance of  the  premises  in  question,  or  upon  the  decree  or 
judgment  of  a  competent  court,  and  that  there  has  been  a 
continued  occupation  and  possession  of  the  premises  included 
in  such  instrument,  decree,  or  judgment,  or  of  some  part  of 
such  premises,  under  such  claim  for  five  years,  the  T>remises 
80  included  shall  be  deemed  to  have  been  held  adversely, 
except  that  when  the  premises  so  included  consist  of  a  tract 
divided  into  lots,  the  possession  of  one  lot  shall  not  be  deemed 
a  possession  of  any  other  lot  of  the  same  tract. 

Sec.  9.  For  the  purpose  of  constituting  an  adverse  pos- 
session by  any  person  claiming  a  title,  founded  upon  a  writ- 
ten instrument,  or  iudgment  or  decree,  land  shall  be  deemed  to 
have  been  possessed  and  occupied  in  the  following  cases :  First. 
When  it  has  been  usually  cultivated  and  improved.  Second. 
When  it  has  been  protected  bv  a  substantial  enclosure.  Third. 
When  (althouffh  not  enclosed)  it  has  been  used  for  the  supply 
of  fuel,  or  of  fencing  timber  for  the  purposes  of  husbandry, 
or  for  the  use  of  pasturage,  or  for  the  ordinary  uses  of  the 
occupant.  Fourth.  Where  a  known  lot,  or  single  farm,  not 
exceeding  one  hundred  and  sixty  acres  in  extent,  has  been 
psutly  improved,  the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared,  or  not  inclosed,  according  to  the  usual 
course  or  custom  of  the  adjoining  country,  sh3l  be  deemed 
to  have  been  occupied  for  the  same  length  of  time  as  the  part 
improved  and  cultivated. 

Sbo.  10.    When  it  shall  appear  that  there  has  been  an 
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actual  continued  occupation  of  premises,  under  a  claim  of 
title,  exclusive  of  any  other  right,  hut  not  founded  upon  any 
written  instrument,  or  judgment  or  decree,  the  premises  so 
actuallv  occupied  and  no  other,  shall  be  deemed  to  have  been 
held  adversely. 

Sbo.  1L  For  the  purpose  of  constituting  an  adverse  pos- 
session by  a  person  claimioe  title,  not  founded  upon  a  written 
instrument,  judgment  or  decree,  land  shall  be  deemed  to 
have  been  possessed  and  occupied  in  the  following  eases  onljr : 
First.  When  it  has  been  inclosed  by  a  good  and  substantial 
inclosure.  Second.  Where  it  has  been  usually  cultivated 
or  improved. 

Sec.  12,  Whenever  the  relation  of  landlord  and  tenant 
flhall  have  existed  between  any  persons,  the  possession  of  the 
tenant  shall  be  deemed  the  possession  of  the  landlord,  until 
the  expiration  of  five  years  from  the  expiration  of  the  tenancy, 
or  when  there  has  been  no  written  lease,  until  the  expiration 
of  five  years  from  the  last  payment  of  rent,  notwithstanding 
that  such  tenant  may  have  acquired  another  title  or  mav 
have  claimed  to  hold  adversely  to  his  landlord ;  but  such 

{^resumptions  shall  not  be  made  after  the  periods  herein 
imited. 

Sec.  18.  The  right  of  a  person  to  the  possession  of  any 
real  property,  shall  not  be  impaired  cr  effected  by  a  descent 
being  cast  in  consequence  of  the  death  of  a  person  in  posses- 
sion of  such  property. 

Sec.  14.  If  a  person  entitled  to  commence  any  action  for 
the  recovery  of  real  property,  or  to  make  an  entry  or  defense, 
founded  on  the  title  to  real  property,  or  to  rents,  or  service 
out  of  the  same,  be,  at  the  time  such  title  shall  first  descend 
or  accrue,  either — ^First.  Within  the  a^e  of  twenty-one  years ; 
or  Second.  Insane;  or  Third.  Imprisoned  on  a  criminal 
charge,  or  in  execution  upon  conviction  of  a  criminal  oflfence 
for  a  term  less  than  life ;  or  Fourth.    A  married  woman. 

Sec.  15.  The  time  during  which  such  disability  shall  con- 
tinue, shall  not  be  deemed  any  portion  of  the  time  in  this  act 
limited  for  the  commencement  of  such  action,  or  the  making 
of  such  entry  or  defense,  if  made  within  the  period  of  five 
years  after  such  disability  shall  cease,  or,  after  the  death  of 
the  person  entitled,  who  shall  die  under  such  disability ;  but 
such  action  shall  not  be  commenced,  or  entry  or  defense  made, 
after  that  period. 

Sec  16.  Actions,  other  than  those  for  the  recovery  of  real 
property,  can  only  be  commenced  as  follows :  Within  five 
years,  an  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  State  or  territory  within  the 
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TTnited  States.  Within  four  years,  an  action  npon  any  con- 
tract, obligation,  or  liability,  founded  npon  an  instrument  of 
writing  except  those  mentioned  in  the  preceeding  section. 
Within  three  years — First.  An  action  upon  a  liability  ere* 
ated  by  a  statute,  other  than  a  penalty  or  forfeiture.  Second. 
An  act  for  trespass  upon  real  property.  Third.  An  action 
for  taking,  detaining  or  injuring  any  goods  or  chattels,  includ* 
ing  actions  for  the  specific  recovery  of  personal  property. 
Fourth.  An  action  for  relief  on  the  ground  of  fraud,  the 
cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party  of  the  facts  consti- 
tuting  the  fraud:  Within  two  years — ^First  An  action  upon 
a  contract,  obligation,  or  liability,  not  founded  upon  an  instru- 
ment of  writing.  Second.  An  action  against  a  sheriff,  coro- 
ner, or  constable,  upon  the  liability  incurred  by  the  doing  of 
an  act  in  his  official  edacity,  and  m  virtue  of  his  office,  or  by 
the  omission  of  an  official  duty,  including  the  non-payment 
of  money  collected  upon  an  execution.  Third.  An  action 
upon  a  statute  for  a  penalty  or  forfeiture,  when  the  action  is 
given,  to  an  individual  or  to  an  individual  and  the  territory, 
except  where  the  statute  imposing  it  proscribes  a  difierent 
limitation.  Fourth.  An  action  for  libel,  slander,  assault, 
battery,  or  &lse  imprisonment  Fifth.  An  action  upon  a 
statute  for  forfeiture  or  penalty  to  the  people  of  this  territory; 
Sixth.  An  action  against  a  sheriff,  or  other  officer,  for  the 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil  process. 
Seventh.  An  action  on  an  open  account  for  goods,  wares, 
merchandise  sold  and  delivered.  Eighth.  An  action  for  any 
article  charged  in  a  store  account. 

Sbc  17.  In  an  action  brought  to  recover  a  balance  due 
upon  a  mutual,  open  and  current  account,  when  there  have 
been  reciprocal  demands  between  the  parties,  the  cause  of  ac- 
tion shall  be  deemed  to  have  accrued  from  the  time  of  the  last 
item  proved  in  the  account  on  either  side. 

Sec  18.  An  action  for  relief,  not  hereinbefore  provided 
for,  must  be  commenced  within  four  years  after  the  cause  of 
action  shall  have  accrued. 

Sko.  19.  The  limitations  prescribed  in  this  act  shall  apply 
to  actions  brought  in  the  name  of  the  territory,  or  for  the  ben- 
efit of  the  territory,  in  the  same  manner  as  to  actions  brought 
by  private  parties. 

Sbc.  20.  An  action  shall  be  deemed  to  have  commenced, 
within  the  meaning  of  this  act,  when  the  complaint  has  been 
filed  in  the  proper  court,  and  summons  issuea  and  placed  in 
the  hands  of  the  sheriff  of  the  county,  or  other  person  author- 
ized to  serve  the  same. 
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Sbc.  21.  If,  when  the  cause  of  action  shall  accrue  against 
a  person,  he  is  out  of  the  territory,  the  action  may  be  com- 
menced within  the  term  herein  limited,  after  his  return  to  the 
territory;  and  if,  after  the  cause  of  action  shall  have  accrued, 
he  depart  from  the  territory,  the  time  of  his  absence  shall  not 
be  part  of  the  time  limited  for  the  commencement  of  the 
action. 

Sbo.  22.  If  a  person  entitled  to  bring  an  action,  other  than 
for  recovery  of  real  property,  except  for  a  penalty  of  forfeiture, 
or  against  a  sheriff  or  other  officer,  for  an  escape,  be,  at  the 
time  the  cause  of  action  accrued,  either — First  Within  the 
age  of  twenty-one  years ;  or  Second.  Insane ;  or  Third.  Im- 
prisoned ou  a  criminal  charge,  or  in  execution  under  a  sen- 
tence of  a  criminal  court  for  a  term  less  than  his  natural 
life ;  or  Fourth.  A  married  woman ;  the  time  of  such  dis- 
ability shall  not  be  a  part  of  the  time  limited  for  the  com- 
mencement of  such  action. 

Sec.  23.  If  a  person  entitled  to  bring  an  action  die  before 
the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  mav  be 
commenced  by  his  representatives,  after  the  expiration  of  that 
time  and  within  one  year  from  his  death.  If  a  person  against 
whom  an  action  may  be  brought,  die  before  the  expiration  of 
the  time  limited  for  the  commencement  thereof,  and  the  cause 
of  action  survives,  an  action  may  be  commenced  against  his 
executors  or  administrators,  after  the  expiration  of  that  time 
and  within  one  year  after  the  issuing  of  letters  testamentary  or 
of  administration. 

Sec.  24.  When  a  person  shall  be  an  alien,  subject  or  citi- 
zen of  a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  shall  not  be  a  part  of  the  period  limited 
for  the  commencement  of  the  action :  Provided,  however,  That 
nothing  in  this  section  shall  be  so  construed  as  to  consider  any 
citizen  or  person  of  any  state  engaged  in  rebellion  against  the 
United  States  government  as  an  alien. 

Sec.  25.  K  an  action  shall  be  commenced  within  the  tim  ^ 
prescribed  therefor,  and"a  judgment  therein  for  the  plaintiff  be 
reversed  on  appeal  of  the  plaintiff^  or  if  he  die  and  the  cause 
of  action  survive,  his  heirs  or  representatives  may  commence 
a  new  action  within  one  year  after  the  reversal. 

Seo.  26.  When  the  commencement  of  an  action  shall  be 
stayed  by  injunction  or  statutory  prohibition,  the  time  of  the 
continuance  of  the  injunction  or  prohibition  shall  not  be  part 
of  the  time  limited  for  the  commencement  of  the  action. 

Sec  27.  No  person  shall  avail  himself  of  a  disability  unless 
it  existed  when  his  right  of  action  accrued. 


558  aBHE&AL  LAWS. 

Sso.  28.  When  two  or  more  disabiKties  co-exist  at  the  time 
the  right  of  action  accrues,  the  limitation  shall  not  attach  until 
they  are  all  removed. 

Sec.  29.  The  preceding  sections  of  this  act  shall  not  effect 
actions  against  directors  or  stockholders  of  a  corporation  to 
recover  a  penalty  of  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law ;  but  such  actions  must  be  brought  within  three 
years  after  tlie  discovery  by  the  aggreived  party,  of  the  facta 
upon  which  the  penalty  or  forfeiture  attached  or  the  liability 
was  created. 

Sec,  80.  No  acknowledgment  of  promise  shall  be  sufficient 
of  a  new  continuing  contract,  whereby  to  take  the  case  out 
of  the  operation  of  this  statute,  unless  the  same  be  contained 
in  some  writing  signed  by  the  party  to  be  charged  thereby. 

Sec.  31.  When  the  right  of  action  has  accrued,  or  shall 
accrue  in  any  other  territory  from  which  Idaho  territory  is  in 
part  formed,  in  the  classes  of  cases  mentioned  in  section  six- 
teen of  this  act,  the  time  of  commencing  actions  shall  be 
limited  in  the  respective  classes  of  cases  as  prescribed  in  said 
section,  but  the  period  of  limitation  in  such  cases  shall  com- 
mence at  the  time  of  the  accruins  of  such  right  of  action  in 
any  of  the  territories  from  which  Idaho  territory  is  in  part 
formed,  and  shall  run  continuously,  excepting  the  time  the 
party  may  have  been  absent  from  any  of  the  above  territories. 
A  right  of  action  shall  be  deemed  to  have  accrued  on  a 
judgment,  at  the  time  of  its  rendition. 

Sec  82.  An  action  upon  any  contract,  obligation,  or 
liability,  for  the  payment  of  money,  founded  upon  an  instrument 
of  writing  executed  out  of  this  territory,  or  any  other  territory 
from  which  this  territory  is  in  part  formed,  can  only  be  com- 
menced Bfi  follows :  First.  Within  one  year,  when  more  than 
two  or  less  than  five  years  have  elapsed  since  the  cause  of 
action  accrued. 

Sec.  33.  When  the  cause  of  action  has  arisen  in  any  state, 
or  other  territory  of  the  United  States,,  or  in  a  foreign  country, 
and  by  the  laws  thereof  an  action  cannot  be  maintained 
against  a  person  by  reason  of  the  lapse  of  time,  no  action 
thereon  shall  be  mamtained  against  him  in  this  territory. 

Sec.  34  An  action  upon  any  judgment,  contract,  obligation 
or  libility,  for  the  payment  of  money  or  damages,  Obtained, 
executed,  or  made  out  of  this  territory,  or  any  other  territory 
from  which  Idaho  territory  is  in  part  formed,  can  only  be 
commenced  within  two  years  from  the  time  the  cause  of  action 
shall  accrue. 
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Sbc.  85.    ThiB  act  to  take  effeet  and  be  in  force  from  and 
after  the  date  of  its  approval  by  the  governor. 

Appbovbd,  January  28,  1864. 


CIVIL  CASES  ISr  COURTS  OF  JUSTICE. 

An  Act  supplementary  to  an  act  entitled  "An  Act  to  regulate 
proceedings  in  civil  cases  in  Courts  of  Justice  in  the  Terri- 
tory of  Idaho." 

J3e  it  enacted  hy  the  Legislative  Assembly  of-  the  Territory  of  Idaho 

as  follows : 

Section  1.  In  the  commencement  of  civil  actions  in  the 
district  courts,  and  the  probate  courts,  a  copv  of  the  complaint 
certified  by  the  clerk  of  the  court  in  which  the  action  is 
brought,  or  by  the  attorney  for  the  plantiff,  may  be  served 
with  the  summons,  in  which  case  the  summons  need  not  state 
"  the  cause  and  general  nature  of  the  action/'  nor  the  relief 
demanded,  or  any  notice  that  the  plaintiff  will  take  judgment 
other  than  "that judgment  by  default  will  be  taken  against  the 
defendant  accordmg  to  the  prayer  of  the  complaint ;"  and  JVo- 
vided,  That  where  a  copy  of  the  complaint  is  not  served  with 
the  summons,  the  defendant,  within  the  time  required  to  an- 
swer may,  in  person  or  by  attorney,  serve  upon  the  plaintiff's 
attorney  a  notice  of  appearance,  and  a  demand  in  writing  of  a 
copy  or  the  complaint,  specifying  a  place  within  the  territory 
where  it  may  be  served,  and  such  copy  shall  thereupon,  and 
within  the  said  length  of  time  thereafter,  be  served  accordingly, 
and  after  such  service  the  defendant  shall  have  the  same 
length  of  time  to  answer,  and  shall  cause  to  be  served  a  copv 
of  such  answer  upon  the  plaintiff's  attorney,  and  a  copy  of  all 
subsequent  pleadings  shall  be  served  in  like  manner,  but  only 
one  copy  need  be  served  upon  the  same  attorney. 

Sec  2.  There  shall  be  endorsed  on  process  or  papers  to  be 
6er\'ed,  besides  the  name  of  the  attorney  or  party  who  prose* 
cutes  or  defends  in  person,  his  place  of  business,  or  if  he  shall 
neglect  to  do  so,  all  written  notices  and  other  papers,  except 
original  or  final  process,  or  proceedings  to  brin^  a  party  into 
contempt,  mav  be  served  on  the  attorney  or  such  party,  at  his 
place  of  resiaence  through  the  mail,  by  directing  the  same 
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according  to  the  best  information  whicb  can  covenientlj  be 
obtained  concerning  hi«  residence,  and  no  place  shall  be  spec- 
ified in  any  notice  at  which  any  paper  is  required  to  be  served 
upon  an  attorney  or  party  who  prosecutes  or  defends  in  person 
unless  it  be  a  city,  town  or  locality  where  a  post  office  is 
established. 

Sec.  8.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

APPROVED  February  4th,  1864. 


ELECTIOKS. 

An  Act  Relative  to  Elections. 

J9e  it  enacted  hy  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  That  all  white  male  inhabitants,  over  the  age 
of  twenty-one  years,  shall  be  entitled  to  vote  at  any  election 
for  delegate  to  congress,  and  for  territoral,  district,  county, 
and  precmct  officers :  Provided^  They  shall  be  citizens  of  the 
United  States,  and  sball  have  resided  in  the  territory  four 
months,  and  in  the  county  thirty  days,  where  they  oS&v  to  vote, 
next  preceding  the  day  of  election. 

Sec.  2,  No  person  under  guardianship,  nwi  compos  mentis^ 
or  insane,  nor  any  person  convicted  of  treason,  felony,  or 
bribery,  in  this  territory,  or  in  any  other  territory,  or  state  in 
the  Union,  unless  restored  to  civil  rights,  shall  be  permitted  to 
vote  at  any  election. 

Sec.  8.  A  general  election  shall  be  held  in  the  several 
election  precincts  in  this  territory,  on  the  first  Monday  of  Sep- 
tember in  each  year,  at  which  shall  be  chosen  all  such  officers 
as  are  by  law  to  be  elected,  in  such  year,  unless  otherwise 
provided  for. 

Sec.  4.  No  person  shall  be  eligible  to  the  office  of  delegate 
to  congress,  to  a  seat  as  member  of  the  council  or  house  of 
representatives,  or  any  territorial  office,  unless  he  has  been  a 
resident  of  the  territory  one  year  prior  to  the  time  of  a  general 
election. 

Sec.  5.  It  shall  be  the  duty  of  the  county  commissioners 
at  their  regular  session  in  July,  preceding  the  general  election 
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to  appoint  three  capable  and  discreet  r^ersons,  poBsessing  the 
qnaliiications  of  electors,  to  act  as  jua^es  of  the  election,  at 
each  election  precinct ;  and  said  commissioners  shall  also  set 
off  and  establish  election  precincts,  or  districts,  when  it  may 
be  necessary ;  and  the  clerk  of  said  board  of  commissioners 
shall  make  out  and  deliver  to  the  sheriff  of  the  county  imme- 
diately after  the  appointment  of  said  judges,  a  notice  thereof 
in  writing,  directed  to  the  judges  so  appointed ;  and  it  shall  be 
the  duty  of  the  said  sherifi^  within  twenty  days  of  the  receipt 
of  said  notices,  to  serve  the  same  upon  each  of  the  said  judges 
of  election.  If  in  any  precinct,  any  of  such  judges  do  not 
serve,  the  voters  of  said  precinct  may  elect  a  judge,  or  judges, 
to  fill  the  vacancy,  on  the  morning  of  the  election,  to  serve  at 
such  election. 

Sec.  6.  The  said  judges  shall  choose  two  persons,  having 
similar  qualifications  with  themselves,  to  act  as  clerks  of  the 
election.  The  said  judges  shall  be  and  continue  judges  of  all 
elections  of  civil  officers,  to  be  held  in  their  respective  pre- 
cincts until  other  judges  shall  be  appointed  as  hereinbefore 
directed ;  and  the  said  clerks  of  election  may  continue  to  act 
as  such  during  the  pleasure  of  the  judges  of  election  ;  and  the 
county  commissioners  shall  from  time  to  time  fill  all  vacancies 
which  may  occur  in  the  office  of  judges  of  election,  at  any 
election  precinct  within  their  respective  counties. 

Sec.  7.  The  clerks  of  the  several  boards  of  county  commis- 
rioners,  shall,  at  least  thirty  days  before  any  general  election, 
and,  at  least  fifteen  days  before  any  special  election,  make  out 
and  deliver  to  the  sheriff  of  his  county,  or  to  a  justice  of  the 
peace  of  any  county  attached  for  judicial  purposes,  three  writ- 
ten notices  thereof  for  each  election  precinct,  said  notices  to 
be,  as  nearly  as  circumstances  will  admit,  as  follows: 

"  Notice  is  hereby  given  that  on  the  first  Monday  of  Sep- 
tember next,  at  the  house  of in  the  county  of ^ 

an  election  will  be  held  for  territorial  county,  town,  or  district 
officers,  (naming  the  offices  to  be  filled,  as  the  case  may  be), 
which  election  will  be  open  at  eight  o'clock  in  the  morning, 
and  will  continue  until  six  o'clock  in  the  afternoon  of  the. 
same  day. 

Dated  this day  of ,  A.  D.  18 —  (as  the  case  may  be). 

Signed,  A.  B. 

Clerk  of  the  board  of  county  commissioners. 

Sec.  8.  The  sheriff  aforesaid,  to  whom  such  notices  shall 
be  delivered  as  aforesaid,  shall  cause  to  be  put  up,  in  three  of 
the  most  public  places  of  each  election  precinct  the  notices 
referring  to  such  election  precinct,  at  least  ten  days  previous 
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to  th«  time  oi  bokLing  any  general  election^  and  at  least  seven 
day3  preykme  to  holding  any  special  election ;  and  in  cases 
where  towns  and  precincts  may  be  set  off  by  law  as  election 
preoinotSy  said  notices  shall  be  posted  as  follows :  One  at  Ihe 
bouse  where  the  Election  la  authorised  to  be  held,  and  the 
others  at  two  of  the  most  public  aod  suitable  places  in  that 
Ticinity  or  settlem^it. 

Sso.  9,  Preyious  to  votes  being  taken,  the  judges  and 
clerks  of  election  shall  severally  take  the  following  oaSi :  ^% 
A.  B.,  do  solemnly  swear  ^or  affirm,  as  the  case  may  be^,  that  I 
will  perform  the  duties  ot  judffe  of  the  election  (or  clerk,  as 
the  ease  may  be),  according  to  law  and  the  best  of  my  ability ; 
that  I  will  studiously  en^avor  to  prevent  fraud,  deaeit,  and 
abuse  in  conducting  the  same." 

Sisc.  10.  In  case  there  shall  be  no  jud^,  or  justice  of  the 
peace  present  at  the  opening  of  the  election,  or  in  case  such 
judge,  or  justice,  shall  be  appointed  judge  or  clerk  of  the  elec- 
tion, it  shall  be  lawful  for  the  judges  of  the  election,  and  they 
are  hereby  empowered  to  administer  the  oaih  to  each  other, 
and  to  the  clerks  of  the  election,  and  the  person  administering 
the  oaths  shall  cause  an  entry  thereof  to  be  made  vid  subscribed 
by  him  and  prefixed  to  the  poll  book. 

Sec.  11.  At  all  elections  to  be  held  under  this  act,  the  polls 
shall  be  opened  at  the  hour  of  eight  o'clock  in  the  forenoon, 
and  continue  open  until  six  o'clock  in  tiie  afternoon  of  the 
same  day,  at  which  time  the  polls  shall  be  closed ;  and  upon 
opening  tiie  polls,  one  of  the  clerks,  under  the  direction  of  the 
judges,  shall  make  proclamation  of  the  same ;  and,  thirty 
minutes  before  the  closing  of  the  polls,  proclamation  shall  l>e 
made  in  like  manner,  and  the  pofls  shall  be  closed  in  half  an 
hour ;  but  the  board  may,  in  their  discretion,  adjourn  the  polls 
at  twelve  o'clock  at  noon,  for  one  hour,  proclamation  of  the 
same  being  made. 

Sec.  12.  It  shall  be  the  duty  of  the  clerks  of  die  several 
boards  of  county  commissioners,  to  furnish  the  sheriff  with 
two  poll  books,  who  shall  deliver  the  same  to  one  of  the 
judges  of  every  election  precinct  in  the  county,  at  least  five 
days  before  the  time  of  holding  any  election. 

Sec.  13.  Every  elector  shall,  in  full  view,  deliver  to  one  of 
the  judges  of  election,  a  single  ballot  or  piece  of  paper,  on 
which  wall  be  written  or  printed,  the  names  ot  the  persons 
voted  for,  with  a  pertinent  designation  of  the  office  which  |he 
or  they  may  be  intended  to  fill ;  said  ballot  may  be  open  or 
folded  as  the  voter  may  choose. 

Sbo.  14.  The  jud^e  to  whom  any  ticket  may  be  delivered, 
shall,  upon  the  receipt  thereof,  pronounce  with  an  audible 
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▼oice^  tbe  name  of  the  elector ;  and  if  no  objection  1l>e  made 
to  him,  and  if  the  jodge  shall  be  satisfied  that  the  elector  is 
legidly  entitled  to  vote,  he  shall  immediately  pat  the  ballot  in 
the  box,  without  inspecting  the  names  thereon,  if  it  be  a  folded 
ballot,  the  clerks  of  the  election  shall  enter  the  name  of 
the  elector,  and  number,  in  the  poll  book. 

8so.  15.  It  shall  be  lawful  for  any  elector  to  vote  for  dele^ 
nte  to  congress,  at  any  place  of  holding  election  within  this 
TerritoiT,  for  members  of  the  leffishitive  assembler,  and  all 
ether  omcers,  at  any  place  for  holding  elections  within  the 
particular  limits  for  which  such  members  of  the  lepslative 
assembly,  and  such  other  ofBcers,  are  to  be  elected :  Pfofmded^ 
That  an  elector  qualified  to  vote  for  part,  and  not  all,  of  the 
officers  to  be  ehcwen  at  any  election,  shall  vote  an  open  ticket, 
that  the  judges  may  determine  the  legality  of  such  vote. 

Ssc.  16.  If  any  person  offering  to  vote  shall  be  chal- 
lenged, as  unqualified,  by  any  judge,  or  clerk  of  the  election,  or 
by  any  other  person  entitled  to  vote  at  the  same  poll,  and  either 
judee  may  cnallenge  any  person  offering  to  vote,  whom  he 
shall  know  or  suspect  not  to  be  qualified,  the  jud^e  shall  de- 
clare to  the  person  so  challenged,  the  qualifications  of  an 
elector;  if  such  person  shall  then  declare  himself  duly  quali- 
fied, and  the  challenge  not  be  withdrawn,  one  of  the  iudges 
shall  then  tender  him  the  following  oath :  **  You  do  solemnlv 
swear  (or  affim,  as  the  case  may  oe)  that  you  are  qualified) 
according  to  the  law  regulating  elections  in  this  Territory,  to 
vote  for  the  officer  (or  officers,  as  the  case  may  be)  for  whom 
you  now  propose  to  vote."  And  the  clerks  shall  enter  the 
names  of  all  persons  on  the  poll  lists  who  are  challenged  and 
take  such  oath,  and  shall  enter  opposite  their  names,  the  word 
**  sworn,"  in  brackets,  and  such  records  shall  be  presumptive 
evidence  of  such  votes. 

Skc.  17.  There  shall  be  provided  and  kept  by  the  judges 
of  each  election  precinct  (at  the  expense  of  the  county,)  a  suita- 
ble ballot  box  with  a  lock  and  key. 

Bbc.  18.  There  shall  be  an  opening  in  the  lid  of  such 
box,  of  no  larger  size  than  shall  be  sufficient  to  admit  a  single 
folded  ballot  Before  opening  the  polls,  the  ballot  box  shall 
be  carefully  examined  by  the  judges  of  the  election,  that 
nothing  may  remain  therein,  it  shaU  then  be  locked  and  the 
key  thereof  delivered  to  one  of  the  judges,  to  be  dedignate|d 
by  the  board,  and  shall  not  be  opened  during  the  election,  ex« 
cept  in  the  manner  and  for  the  purposes  hereinafter  mentioned. 

Sbc.  19.  At  each  adjournlhent  of  the  polls,  the  clerks  shall, 
in  the  presence  of  the  judges,  compare  th^ir  respective  poll 
lists,  compute  and  set  down  the  number  of  votes,  and  correct 
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all  mistakes  that  may  be  dtseovered,  aocordin^to  the  decisioH 
of  the  board,  until  such  poll  lists  shall  be  made  in  all  respects 
to  correspond. 

8eo.  20.  The  ballot  box  shall  then  be  opened  and  the 
poll  books  placed  therein ;  and  such  box  shall  then  be  locked 
and  a  covenng,  with  a  seal,  placed  on  the  opening  in  the  lid 
of  such  box,  so  as  to  entirely  cover  the  same,  and  the  key  de- 
livered to  one  of  the  judges,  and  the  box  to  another,  to  be 
designated  by  the  board. 

Sbc.  21.  The  jud^e  having  the  key  shall  keep  it  in  his 
own  possession,  and  deliver  it  again  to  the  board  at  the  next 
opening  of  the  polls ;  and  the  person  having  the  care  of  the 
box  shall  carefally  keep  it^  without  opening  it,  or  suffering  it 
to  be  opened,  or  the  seal  thereof  to  oe  broken  or  removed, 
and  shall  publicly,  in  that  condition,  deliver  to  the  board  of 
judges  at  the  next  opening  of  the  polls,  when  the  seal  shall 
be  broken,  the  box  opened,  the  poll  books  taken  out^  and  the 
box  again  locked, 

CANVASSING  BY  THE  JUDGES. 

Sec.  22.  As  soon  as  the  polls  of  the  election  shall  be 
finally  closed,  the  judges  shall  immediately  proceed  to  can- 
vass the  vote  given  at  such  election,  and  the  canvass  shall  be 
public  and  continue  without  ai^oumment  until  completed. 

Sec.  23.  The  canvass  shall  commence  by  a  comparison  of 
the  poll  lists  from  the  commencement,  and  a  correction  of  any 
mistake  that  may  be  found  therein,  until. thev  shall  be  found 
to  agree ;  the  box  shall  then  be  opened,  and  the  ballots  found 
therein  counted  bv  the  judges,  unopened,  except  to  ascertain 
whether  each  ballot  is  single ;  and  if  two  or  more  ballots 
shall  be  found  folded  together,  as  to  present  the  appearance  of 
a  single  ballot,  they  shall  be  laid  aside  untU  the  count  of  the 
ballot  is  completed,  and  if,  on  a  comparison  of  the  count  with 
tiie  poll  list,  and  the  appearance  of  such  ballots,  a  mtgoritv  of 
the  judges  shall  be  of  the  opinion  that  the  ballots  thus  folded 
together  were  voted  bv  one  elector,  they  shall  be  rejected. 

Sec.  24.  If  the  ballots  in  the  box  shall  be  found  to  exceed 
in  number  the  whole  number  of  votes  in  the  poll  lists,  they 
shall  be  replaced  in  the  box  (after  being  purged  after  the  man<« 
npr  above  stated),  and  one  of  the  judges  smiU  publicly  draw 
out  and  destroy,  therefrom^  so  many  ballots,  unopened,  as  shall 
ibe  equal  to  such  excess. 

Sec  25.  The  ballots  and  poU^ists  agreeing,  or  being  made 
to  agree,  the  board  shall  then  proceed  to  count  and  ascertain 
the  number  of  votes  cast,  and  the  clerks  shall  setdownintheii: 
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poll  books,  the  names  of  ever^  t>eTBoii  votod  for,  and  then,  at 
ftill  length,  the  office  for  which  such  person  received  such 
votes,  and  the  number  he  did  receive,  the  number  being  ex- 
pressed at  full  length,  such  entry  to  be  made,  as  nearly  as  cir- 
cumstances will  admit,  in  the  following  form,  to  wit : 

At  an  election,  held  at  the  house  of  A.  B.,  in  the  town  (dis- 
trict or  precinct)  of ,  in  the  county  of ,  and  in 

the  territory  of  Idaho,  on  the  — —  day  of ,  A.  D.  18 — , 

the  following  named  i)er8ons  received  the  number  of  votes 
annexed  to  their  respective  names,  for  the  following  described 

offices  to  wit :  A.  B.  had votes  for  delegate  to  congress ; 

C.  D.  had votes  for  territorial  treasurer;  E.  F.  had 

votes  for  territorial  auditor ;  Q-.  H.  had votes  for  territorial 

superintendent  of  public  instruction ;  I.  J.  had votes 

for  member  of  legislative  council ;  K.  L.  had votes  for 

member  of  house  of  representatives,  (and  in  like  manner  for 
any  other  persons  voted  for). 

Certified  by  us,  M.  N.  ^ 

O*  P.  Vjudges  of  election. 
Attest:  Q.  R.J 

C '  D   i  ^^^^  ^^  election. 

8eo.  26.  The  judges  of  election  shall  then  enclose  and  seal 
one  of  the  poll  books,  under  cover,  directed  to  the  clerk  of  the 
board  of  commissioners  of  the  county  in  which  such  election 
was  held ;  and  the  packet,  thus  sealed,  shall  be  conveyed  by 
one  of  the  judges  or  clerks  of  the  election,  to  be  determined 
by  lot,  if  thev  cannot  otherwise  agree,  or  by  some  other  person 
to  be  agreed  upon  by  the  judges,  and  delivered  to  the  said 
clerk  of  the  board  of  county  commissioners,  at  his  office, 
within  ten  days  from  the  close  of  the  polls ;  and  the  other  poll 
book,  together  with  the  ballot  box,  deposited  with  one  of  the 
judges  of  election,  to  be  determined  by  lot,  if  not  otherwise 
i^eed  upon ;  and  the  said  book  shall  be  subject  to  the  inspec- 
tion of  any  elector,  at  any  time  thereafter,  who  may  wish  to 
examine  the  same.  The  returns  of  election  in  unorganized 
counties,  shall  be  made  to  the  clerk  of  the  county  to  which 
they  are  attached  for  judicial  purposes. 

Seo.  27.  If  any  person,  after  being  deputed  by  the  judges 
of  election  to  cariy  the  poll  book  of  such  election  to  the  clerk 
of  the  county,  shall  fell  or  neglect  to  deliver  such  poll  book 
to  the  said  clerk  within  the  time  prescribed  by  law,  safe,  with 
the  seal  unbroken,  he  shall,  for  every  such  offence,  and  when 
convicted  thereof,  forfeit  and  pay  the  sum  of  five  hundred 
ddilars,  and  be  imprisoned  in  the  county  jail  until  such  fine  is 
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|»id,  for  the  use  of  the  coontr,  the  same  to  be  teoorered  hy  m 
eivil  aetiou^  in  the  name  of  the  conntjr  commiiwioawa,  m  the 
diatriet  court. 

OF  THE    CANVASS  BY  THE  CLERK  OF  THE  BOARD  OF 
COUNTT   COMMISSIONERS, 

Sbc.  28.  After  the  tenth  day  of  the  eloee  of  any  election, 
or  Booner  if  all  the  retnms  be  received,  the  clerk  of  the  board 
pf  county  commisaoners^  taking  to  his  aasistance  two  )U8tieea 
of  the  peace  of  the  connty,  or  any  two  county  officers,  shall 
proceed  to  open  the  returns  and  make  abstracts  of  the  votes; 
such  abstract  of  votes  for  delegate  to  congress  shall  be  on  one 
sheet,  the  abstract  of  votes  for  members  of  the  legislative  as- 
sembly shall  be  on  one  sheet,  and  the  abstract  of  votes  &x 
territorial  and  district  officers  shall  be  on  one  sheet,  and  the 
abstract  of  the  votes  for  county  and  precinct  officers  shall  be 
on  another  sheet ;  and  it  shall  be  the  duty  of  such  clerk  of 
the  board  of  county  commissioners,  immediately  to  make  out 
a  certificate  of  election  to  each  of  the  persons  having  the 
highest  number  of  votes  for  members  of  the  legislative  assem- 
bly,  county,  and  precinct  officers  respectively,  and  to  deliver 
such  certificate  to  the  person  entitled  to  it,  on  his  making  ap- 
plication to  the  clerk  at  his  office :  Ptcmdedy  That  when  a  tie 
shall  exist  between  two  or  more  persons  for  the  council,  or 
house  of  reiM'esentatives,  the  clerk  of  the  board  of  eommis* 
sioners  shall  give  notice  to  the  sheriff  of  the  county,  who  shall 
immediately  advertise  another  election,  giving  at  least  ten 
ibtys  notice ;  and  it  shall  be  the  duty  of  the  clerk  of  the  board 
•f  commissioners  of  such  county,  on  the  receipt  of  the  returns 
of  any  general  or  special  election,  to  make  out  his  certificate, 
stating  therein  the  compensation  to  whkh  the  judges  and 
derka  of  election  may  be  entitled  for  thdr  services,  and  lay 
the  same  b^ore  the  connty  commissioners  at  their  next  session, 
and  the  board  of  commissioners  shall  order  the  compensation 
aforesaid  to  be  paid  out  of  the  county  treasuiy. 

Sbc.  29.  The  clerk  of  the  board  of  county  eommisedoMts, 
immediately  alter  making  out  the  abstract  of  the  votes  gxren 
in  his  county,  shall  make  ikcopy  of  each  of  said  abstracts,  and 
transmit  it  by  mail,  express,,  or  special  messenger,  to  the  sec- 
retary of  the  territory,  at  the  seat  of  government ;  and  it  skaU 
be  the  duty  of  the  seccetary  of  the  territory,  with  the  marshal 
of  the  territory,  or  his  deqp<iity,  in  the  presence  o£  the  gover- 
nor, to  proceed,  within  tUrty  davs  after  the  election,  and 
sooner  it  the  returns  be  all  receivea,  to  canvass  the  votes  given 
for  delegate  to  congress,  and  the  governor  shall  grant  &  certir 
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yotes,  and  shall  alao  issue  a  pn>clamati<m  deelaiing  the  elec* 
tion  of  such  persoQc  In  oaae  there  shall  bs  no  choice^  by 
reason  of  any  two  or  more  persons  bavinff  an  eqnal  and  thcl 
highest  nnmber  of  votes^  the  governor  shiul,  by  proclamation^ 
Older  a  new  election* 

Sbc.  80.  If  the  returns  of  the  election  of  any  county  in 
this  territory  shall  not  be  received  at  the  office  of  tne  secretary 
of  the  territory,  within  thirty  days  after  the  electfon,  the  Said 
secretaiy  may  forthwith  send  a  messenger  to  the  clerk  of  the 
board  of  county  commissioners,  whose  duty  it  shall  be  to  fur- 
nish the  said  messenger  with  a  copy  of  such  returns';  and  the 
said  messenger  shall  be  paid  out  oi  the  county  treasunr  of  theJ 
said  county,  the  sum  of  thirty  cents  for  each  mile  ho  shall  ne- 
cessarily travel  in  going  to  and  returning  from  siaid  county. 

Sec.  81.  Any  person  who  shall  receive  a  certificate  of  his 
election,  shall  be  at  liberty  to  resi^  such  office,  though  he 
may  not  have  entered  upon  its  duties,  or  taken  the  requisite 
oath  of  office ;  and  when  any  vacancy  shall  happen  in  the 
office  of  member  of  council^  or  house  of  representatives,  by 
death,  resignation,  or  otherwise,  and  a  session  of  the  legisla* 
ture  is  to  take  place  before  the  next  annual  election,  the  jgov- 
emor  shall  issne  a  writ  of  election,  directed  to  the  sheriff  of 
the  county  or  district  in  which  such  vacancy  shall  happen, 
commanding  him  to  notify  the  several  judges  in  his  county, 
or  district^  to  hold  a  special  election  to  fill  snch  vacancy,  or 
vacancies,  at  a  time  appointed  by  the  governor. 

8kc.  82.  When  two  or  more  counties  are  united  in  one 
connciU  or  representative  district,  or  for  the  election  of  any 
officer,  the  clerk  of  the  board  of  the  county  commissioners,  of  the 
county  or  coanties  last  established,  shall,  on  the  twentieth  day 
after  the  election,  unless  a  previous  time  is  aOTcednpon,  attend 
to  the  office  of  the  clerk  of  the  board  of  the  senior  county, 
and  together  with  him,  shall  canvass  the  votes  according  to 
law,  and  the  certificate  of  election  shall  be  signed  by  such 
clerk,  and  be  delivered  to  the  proper  persons  at  the  office  of 
the  clerk  of  the  senior  county ;  and  for  the  purposes  oi  this 
act,  the  county  first  created  shall  be  deemed  the  senior  county ; 
and  when  all  the  counties  were  created  by  the  same  act,  the 
county  first  named  therein  shall  be  deemed  the  senior  county* 

Sbo.  88.  There  shall  be  allowed  out  of  the  connty  treasury 
of  each  connty,  to  the  several  judges  and  clerks  of  election, 
five  dollars  per  diem,  and  to  the  person  carrying  the  poll  books 
from  the  place  of  election  to  the  clerk's  office,  and  to  the  clerks 
of  the  board  of  county  commissionere,  for  attending  at  anothei^ 
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coanty  to  ciJivasa  votes/  the  Bam  of  thirty  cents  per  mile  for 
going  and  returning,  to  be  paid  out  of  the  county  treasury. 

Sbo.  34.  If  any  judge  or  clerk  of  election,  or  any  other 
person  in  any  manner  concerned  in  conducting  the  election, 
ehall  corruptly  yiolate  any  of  the  provisions  of  this  act,  ho 
shall  forfeit  and  pay  to  the  county,  a  sum  not  less  than  fifty, 
^or  more  than  one  tnousand  dollars,  and  be  imprisoned  in  the 
county  jail  until  such  fine  is  paid ;  the  same  to  be  recovered 
by  a  civil  aetion,  in  the  name  of  the  county  commissioners  of 
the  proper  county,  for  the  use  of  common  schools  in  said 
county. 

Sbc.  35.  The  term  of  office,  of  all  officers  elected,  shall 
begin  on  the  first  Monday  in  January  next  ensuing,  unless 
some  other  express  provision  is  made  by  law. 

Sec.  36.  In  all  elections,  the  person  having  the  highest 
number  of  votes  for  any  office,  shall  be  deemed  to  have  been 
elected. 

Bbc.  87.  In  counting  the  votes,  the  jud^s  of  election  shall 
disre^rd  misspelling  or  abbreviations  ot  the  names  of  the 
candidates  for  the  office,  if  it  can  be  ascertained  from  such 
votes  for  whom  they  were  intended. 

OP  THE  MANNER  OP  CONTESTING  THE  ELECTION   OP 
COUNTY,  TOWN,  DISTRICT,  OR  PRECINCT  QPPICERS. 

Sec.  88*  All  contests  of  county  and  precinct  officers,  shall 
be  tried  in  the  proper  county,  and  when  any  elector  shall 
wish  to  contest  such  election,  he  shall  file  with  the  clerk  of  the 
board  of  county  commissioners,  within  ten  days  after  such 
person  shall  have  been  declared  elected,  a  statement  in  writing, 
specifying  the  grounds  of  contest,  verified  by  affidavit,  and 
such  clerk  shall  issue  to  the  contestant  a  notice,  to  appear  at 
the  time  and  place  specified  in  the  notice,  before  the  probate 
court,  which  notice,  with  a  copy  of  such  statement,  snail  be 
delivered  to  the  sheriii^  who  shall,  within  five  days,  serve  the 
same  on  the  contestee,  by  delivering  to  him  a  copv  of  such 
notice  and  statement,  or  by  leaving  such  copy  at  his  usual 
place  of  residence. 

Ssc.  39.  The  probate  court,  at  the  time  specified  in  the 
notice,  and  it  shall  appear  by  the  sheriff's  return  that  notice 
has  been  duly  served  on  the  contestee,  shall  proceed  to  try 
such  contest*  Each  party  shall  be  entitled  to  subpcenas  and 
subpoenas  duces  tecum^  as  in  ordinary  cases  at  law,  and  the  pro- 
bate court  shall  hear  and  determine  such  contest  in  such  man- 
ner as  shall  carry  into  effect  the  expressed  will  of  a  majority 
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of  the  legal  voters,  a»  indicated  by  their  votes  for  sneh  office, 
not  regaraing  technicalities  or  error  in  spelling  the  name  of 
any  candidate  for  such  office ;  and  the  clerk  of  said  board  shall 
issne  a  certificate  to  the  person  declared  to  be  elected  by  said 
board,  which  shall  be  conclusive  evidence  of  the  right  of  said 
person  to  hold  such  office. 

Sbo.  40.  This  act  shall  not  be  construed  so  as  to  impair,  in 
any  way,  the  ri^ht  of  anv  person  to  contest  any  election  in  the 
manner  otherwise  provided  by  statute. 

OP  RESIGNATIONS,  VACANCIES,  AND   REMOVALS,  AND 
SUPPLYING  VACANCIES. 

Sec.  41.  Resiffnations  shall  be  made  as  follows:  First. 
By  the  territoriiu  officers,  and  by  all  officers  elected  b^  the 
legislature,  to  the  governor.  Second.  By  all  county  officers, 
to  the  county  commissioners  of  their  respective  counties. 
Third.  By  all  other  officers  holding  their  offices  by  appoint- 
ment, to  the  body,  board,  or  officer  tnat  appointed  thiem. 

VACANCIES. 

Sec.  42.  Every  office  shall  become  vacant  on  the  happen- 
ing of  any  of  the  following  events,  before  the  expiration  of  the 
term  of  such  office :  First.  The  death  of  the  incumbent. 
Second.  His  resignation.  Third.  His  removal.  Fourth. 
Ceasing  to  be  an  inhabitant  of  the  territory,  district,  county, 
or  town,  for  which  he  shall  have  been  elected  or  appointed,  or 
within  which  the  duties  of  his  office  are  to  be  aischarged. 
Fifth.  His  conviction  of  any  infamous  crime,  or  of  any  of- 
fence involving  the  violation  of  his  official  oath.  Sixth.  His 
refusal  or  neglect  to  take  oath  of  office,  or  to  ^ve  or  render 
his  official  bond,  or  deposit  such  oath  or  bond  within  the  time 
prescribed  by  law.  Seventh.  The  decision  of  a  competent 
tribunal  declaring  void  his  election  or  appointment. 

Sec.  48.  The  governor  shall  also  declare  vacant  the  office 
of  every  officer  required  bv  law  to  execute  an  official  bond, 
whenever  a  judgment  shall  be  obtained  against  such  officer 
for  a  breach  of  tne  condition  of  such  bond. 

SUPPLYING  VACANCIES. 

Sbo.  44.  When  a  vacancy  shall  occur  during  a  recess  of 
the  legislature,  in  any  office  which  the  legislature  are  author- 
ized to  fill  by  election,  or  which  the  governor,  subject  to 
eonfirmation  of  legislative  council,  is  authorized  to  fill,  the 


670  cnRRttAL  LAWfkr 

governor,  tinkss  it  is  otherwise  specialtf  provided^  may  a{H 
point  some  snitable  person  to  perform  the  doties  of  such 
office. 

Sec.  45.  When  at  any  time  there  shall  be,  in  any  of  the 
eonnty  or  precinct  offices,  no  officer  duty  aixthorized  to  ex- 
ecute the  duties  thereof,  some  suitable  person  may  be  ap« 
pointed  by  the  county  commissioners  to  perform  tlie  duties 
of  such  offices :  Provided^  That  in  case  there  is  no  board  of 
county  commissioners,  the  governor  may,  on  notice  of  such 
vacancy,  create  or  fill  such  board. 

8bc.  46.  Every  person  so  appointed  in  parsuance  of  th^ 
last  two  preceding  sections,  shall,  before  proceeding  to  ex« 
ecute  the  duties  assigned  them,  qualify  in  the  same  manner  as 
required  by  law  of  the  officers  in  whose  place  they  shall  be 
appointed ;  and  they  shall  continue  to  exercise  and  perform 
the  duties  of  the  office  to  which  they  shall  be  so  appointed 
until  such  vacancy  shall  be  regularly  supplied  as  provided 
by  law. 

Sec.  47.  This  act  shall  be  in  force  and  take  effect  from  and 
after  its  approval  by  the  Governor. 

Approved,  January  23d,  I864.r 


BILLS  OF  EXCHANGE,  ETC. 

An  Act  relative  to  Bills  of  Exchange  and  Promisory  Notes. 

Beii  enacted  by  the  LegisUUm  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  All  notes  in  writing,  made  and  signed  by  any 
person,  whereby  he  shall  promise  to  pay  to  any  other  person, 
or  to  his  order,  or  to  the  order  of  any  omer  person,  or  unto  the 
bearer,  any  sum  of  money  therein  mentioned,  shall  be  due  and 
payable  as  therein  expressed,  and  shall  have  the  same  effect 
and  shall  be  negotiable  in  like  manner  as  inland  bills  of  ex- 
change, according  to  the  custom  of  merchants. 

Sec.  2.  Every  such  note,  signed  by  the  agent  of  any  person 
under  a  general  or  special  authority^  shall  jnnd  such  person, 
and  shall  have  the  same  effect  and  be  negotiable  as  above 
provided. 

Sso.  3«    The  word  ^<  person  "  in  the  last  preceding  sectioQa 
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shall  be  oonttroed  to  extend  to  8vevy  corpomtion  capable  by 
law  of  makioff  ooatracteu 

Sbc.  4.  Tne  payees  and  endorsers  of  everf  such  note,  pusy- 
able  to  them  at  meir  order,  and  the  holders  of  every  saeh  note 
payable  to  bearer,  may  maintain  action  for  the  snras  of  money 
therein  mentioned,  against  the  makers  and  endorsers  thereof 
respectively  in  like  manner  as  in  cases  of  inland  bills  of 
exdbange,  and  not  otherwise. 

Sbc.  5.  Such  notes,  made  payable  to  the  maker  thereof, 
or  to  the  order  of  a  fictitious  person,  shall,  if  negotiated  by 
the  maker,  have  the  same  effect  and  be  of  the  same  validity  as 
against  the  maker,  and  all  persons  having  knowledge  ot  the 
fiusis,  as  if  myable  to  bearw* 

&EO.  6.  X!u>  person  within  this  territoiy  shall  be  charged  as 
an  accqrtor  on  a  bill  of  exchanffe,  nnless  his  acceptance 
shall  be  in  writing,  and  signed  by  himself  or  his  lawful 
agent 

Sso.  7.  If  such  acceptance  be  written  on  paper  other  than 
the  bill,  it  shall  not  bina  the  acceptor,  except  in  fiivor  of  a  per*- 
son  to  whom  saoh  acceptance  shall  have  been  shown,  and  who 
on  the  fitith  thereof,  shall  have  received  the  bill  for  a  valuable 
consideration.    * 

Sbc.  8«  An  nnconditional  promise  in  writing  to  accept  a 
bill  before  it  is  drawn,  shall  be  deemed  an  actual  acceptance, 
in  &vor  of  an;^  person  who,  upon  the  faith  thereof  shall  have 
received  the  bill  for  a  valid  consideration. 

8sc.  9.  Every  holder  of  a  bill,  presenting  the  same  for  accep* 
tance,  may  require  that  the  acceptance  be  written  on  the  bill ; 
a  refusal  to  comply  with  such  request  shall  be  deemed  a  refusal 
to  accept,  and  the  bill  may  be  protested  for  non-acceptance. 

Sec.  10.  The  last  four  sections  shall  not  be  construed  to 
impair  the  right  of  any  person  to  whom  a  promise  to  accept  a 
bill  mav  have  been  maoe,  and  who,  on  ihe  faith  of  sach  pro* 
mise  shall  have  drawn  or  negotiated  the  bill,  to  recover 
damages  of  the  party  making  sneh  promise^  on  his  refusal  to 
accept  such  bill. 

Sec.  11.  Every  person  upon  whom  a  bill  of  exchange  ia 
drawn,  and  to  whom  the  same  is  delivered  for  acceptance,  who 
shall  destroy  snch  bill,  or  who  shall  refuse,  within  twenty- 
four  hours  after  such  delivery,  or  within  sudi  other  period 
as  the  bolder  may  allow,  to  retnrn  the  bill  acoq>ted  or  non-' 
accepted  to  the  holder,  shall  be  deemed  to  have  accepted  tiie 
same.^ 

Sec.  12.  The  rate  of  damage  to  be  allowed  and  paid  upon 
the  usual  protest  for  non-payment  of  bills  of  exchange,  drawn 
or  negotiated  within  this  territory,  shall  be  as  follows :    First* 
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If  such  bill  shall  have  been  drawn  upon  any  person  or  }>erson8 
in  any  of  the  United  States  east  of  the  Booky  Mountains,  fif* 
teen  dollars  upon  the  hundred  upon  theprincipal  sum  specified 
in  such  bill.  Second.  If  such  bill  shall  hare  been  drawn 
upon  any  person  or  persons  in  any  part  or  place  in  Europe,  or 
in  any  foreign  country,  twenty  dollars  upon  the  hundred  upon 
the  principsu  sum  specified  in  such  bill. 

Sec.  13.  Such  damages  shall  bo  in  lieu  of  interest,  charges 
of  protest,  and  all  other  charges  incurred  previous  to  and  at 
the  time  of  ffiving  notice  of  non-payment;  but  the  holder  of 
such  bill  shau  be  entitled  to  demand  and  recover  lawful  interest 
upon  the  agflpregate  amount  of  the  principal  sum  specified  in 
such  bill,  ana  of  the  damages  thereon,  from  the  time  at  which 
notice  of  protest  for  non-payment  shall  have  been  given,  and 
payment  of  such  principal  sum  shall  have  been  demanded. 

Ssc.  14.  If  the  contents  of  such  bill  be  expressed  in  money 
of  account  of  the  United  States,  the  amount  due  thereon,  and 
ot  the  damages  herein  allowed  for  the  non-payment  thereof^ 
shall  be  ascertained  and  determined  without  any  reference  to 
the  rates  of  exchange  existing  between  the  territory  and  the 
place  in  which  such  bill  shau  have  been  drawn,  at  the  time 
of  demand,  or  of  a  notice  of  non-payment. 

Seo.  15.  If  the  contents  of  such  bill  be  expressed  in  money 
of  account  or  currency  of  any  foreign  country,  then  the 
amount  due,  exclusive  of  the  damages  payable  thereon,  shall 
be  ascertained  and  determined  by  the  rate  oi  exchange  or  the 
value  of  such  foreign  currency  at  the  time  of  the  demand  of 
payment. 

DBO.  16.  When  a  bill  of  exchange  shall  be  protested  for 
non-acceptance,  the  same  rate  of  damages  shall  be  allowed  on 
the  protest  for  non-acceptance  as  provided  in  the  last  four  sec- 
tions, and  shall  be  in  lieu  of  interest,  charges  of  protest,  and 
all  oUier  charges  incurred  previous  to  and  at  the  time  of  giving 
notice-  of  non-acceptance ;  but  the  holder  shall  be  entitled  to 
recover  interest  upon  the  ageresate  amount  of  the  principal 
sum  specified  in  the  bill,  and  of  the  damages  thereon,  from 
the  time  at  which  notice  of  protest  for  non-acceptance  shall 
have  been  given. 

Sbo.  17.  The  damages  allowed  by  this  act  shall  be  re- 
covered only  by  the  holder  of  the  bill  who  shall  have  pur- 
chased the  same,  or  some  interest  therein,  for  a  valuable 
consideration. 

Seo.  18.  In  all  cases  where  notice  of  non-acceptance  of  a 
bill  of  exchange,  or  non-payment  of  a  bill  of  exchange, 
promissory  notes,  or  other  negotiable  instruments  may  be 
given  by  sending  the  same  by  mail,  it  shall  be  sufficient  if 
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Bought  to  be  charged  by  such  notice  resides  at  the  time  of 
drawing,  making,  or  indorsing  such  bill  of  exchange,  promis* 
Bory  note,  or  other  negotiable  instrument,  unless  such  person, 
at  the  time  of  affixing  nis  signature  to  such  bill,  note,  or  other 
negotiable  instrnment,  shall,  in  addition  thereto,  specify 
thereon  the  post  office  to  which  he  may  require  the  notice  to 
be  addresBed* 

.  Sbc.  19.  Nothing  in  this  act  shall  apply  to  bills  of  ex- 
change,  promissory  notes,  or  other  negotiable  instruments 
made  or  drawn  berore  this  act  takes  effect. 

Sbo.  20.  The  following  days,  namely,  the  first  day  of  Jan^^ 
nary,  the  fourth  day  of  July,  and  the  twenty-fifth  day  of  Be- 
cember,  shall  for  all  purposes  whatsoever,  as  regards  the  pre* 
Bentation  for  ptiyment  or  acceptance,  and  for  the  protesting 
and  giving  notice  of  the  dishonor  of  bills  of  exchange,  checks, 
and  promissory  notes,  made  after  the  passage  of  this  act,  be 
treated  and  considered  as  is  the  first  day  of  the  week,  usually 
called  Sunday.  Three  days,  commonly  called  days  of  grace^ 
shall  be  allowed,  except  on  sifj^ht  bills  or  drafts ;  and  any  one 
of  the  holidays  specified  in  this  act,  coming  within  the  three 
days  of  grace,  shiul  be  counted  as  one  of  such  days. 

»jso.  21.  ThiB  act  shall  take  effect  and  be  in  full  force  from 
and  after  its  passage. 

Approved,  January  16,  1864. 


CREATINa  OFFICE  OF  DISTRICT  ATTORNEY. 

An  Act  Creating  the  office  of  District  Attorney  in  each  of 
the  organized  judicial  districts  of  Idaho  territory,  and  to 
define  their  duties,  privileges  and  powers,  and  fix  their 
salaries,  &;c. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows : 

Sbction  1.  There  shall  be  a  district  attorney  for  each  of 
the  organized  judicial  districts,  as  now  established  bylaw; 
they  shall  hold  their  offices  for  the  term  of  two  years,  and 
until  their  successors  are  elected,  or  appointed  as  required  by 
law. 
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Ssc.  2.  They  shall  each,  before  eiiterui|^  upon  the  duties 
of  their  offices,  execute  and  file  with  the  judge  of  their  re> 
fipeetive  districts,  a  bond  to  be  approved  by  said  judge,  with 
one  or  more  sureties,  in  the  sum  of  two  thousand  dollars,  con- 
ditioned that  they  will  well  and  truly  pay  over  all  moneys  eoh 
leeted  by  them  as  such  district  attorneys,  and  for  the  nithful 
performance  of  their  duties ;  which  bonds  shall  be  forwarded 
by  said  judge,  and  filed  in  the  office  of  the  secretary  of  th^ 
territory. 

Sso.  3.  Thev  shall  be  public  proseeutoft  in  dieir  respective 
districts,  and  shall  sign  all  bills  of  indictment  that  may  be 
found  by  the  grand  jury,  and  prosecute  on  behalf  of  the  peo- 
ple all  public  prosecutions,  wherein  the  people  of  this  terri^ 
tory  are  a  party. 

OEO.  4.  They  shall  when  requested  by  any  member  of  the 
grand  jury,  give  their  opinion  to  th^n  on  any  matter  of  law, 
pertaining  to  their  duties  as  grand  jurors,  and  shall  when  re« 
quested  by  any  township  or  county  officer,  give  to  them  their 
opinion  on  any  matter  of  law  pertaining  to  their  duties,  widi- 
out  fee,  or  reward ;  they  shall  also  prosecute  on  behalf  of  the 
people,  all  forfeited  recognizances,  and  shall  receive  to  their 
own  proper  use  ten  per  centum  of  all  moneys  thus  collected ; 
also,  all  forfeited  bonds,  and  recoginssances  and  undertaking, 
wherein  the  people  are  a  party,  or  necessarily  involved  in  uie 
action. 

Seo.  5.  They  shall  receive  an  annual  salary  of  fifteen  hun- 
dred dollars,  payable  quarterly  out  of  the  territorial  treasury, 
out  of  any  moneys  not  otherwise  appropriated  upon  an  order 
drawn  on  the  territorial  treasurer  by  an v  judical  district  judge 
for  that  purpose.  They  shall  be  entitled  to  the  following  fees, 
to-wit :  For  every  conviction  of  felony,  when  the  punishment 
is  deatii,  fifty  dollars,  and  for  every  misdemeanor,  the  sum  of 
fifteen  dollars ;  pavable  out  of  the  county  treasuries  where 
the  conviction  shall  take  place,  as  oth^  moneys  are  drawn 
and  paid  out. 

Sue.  6.  This  act  to  take  efiTect  and  be  in  fc^rce  fix>m  and 
after  its  approval  by  the  governor. 

Approved,  January  22, 1864. 
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HOMESTEAD,  ETC. 

Ah  Act  to  Exempt  the  Homestead,  and  other  property  from 
foreed  sale  ia  certain  cases. 

£e  U  emeted  by  the  Legislative  Assembly  of  the  Territory  of  Idaha 

aafoUaws: 

Section  1.  ThehocDesteadyConsislingof  a  quantity  of  land, 
together  with  the  dwelling  house  thereon  and  its  appurte- 
nances, not  exceeding  in  value  the  sum  of  three  thousand 
dollars^  to  he  selected  by  the  husband  and  wife,  or  either  of 
them,  or  other  head  of  a  family,  shall  not  be  subject  to  forced 
sale  in  execution,  or  any  final  process  from  any  court,  for  any 
debt  or  liability  contracted  or  incurred  after  the  passage  of  this 
act  Said  selection  shall  be  made  by  either  the  husband  or 
wife,  or  both  of  tb^m,  or  other  head  of  a  family,  declaring 
iheir  intention,  in  writing,  to  claim  the  same  as  a  homestead  ; 
said  declaration  shall  state  that  they,  or  either  of  them,  are 
married,  or  if  not  married,  that  he  or  she  is  the-  head  of  a 
family ;  that  they,  or  either  of  them,  as  the  case  may  be,  are, 
at  the  time  of  making  such  declaration,  residing  with  their 
family,  or  with  the  person  under  their  care  and  maintenance 
on  the  premises,  piurtieularly  describing  said  premises,  and 
that  it  is  their  intention  to  use  and  claim  the  same  as  a  home- 
stead; which  declaration  shall  be  signed  by  the  party  making 
the  same,  and  acknowledged  and  recorded  as  conveyances 
effecting  real  estate  are  required  to  be  acknowledged  and  re« 
corded,  and  firom  and  after  the  filing  for  record  of  said  de^ 
olaration,  the  husband  and  wife  shall  be  deemed  to  hold  said 
homestead  a^  joint  tenants. 

Bjio.  2«  duch  exemption  shall  not  extend  to  any  mechanics', 
laborers'  or  vendors'  lien  lawfully  obtained,  but  no  mortgage 
or  alienation  of  any  kind,  made  for  the  purpose  of  securing  a 
loan  or  indebtedness,  upon  the  homestead  property,  shall  be 
valid  for  any  purpose  whatsoever ;  Fromdedy  That  a  mortgage 
or  alienation  to  secure  the  purchase  money,  or  pay  the  purchase 
money,  shall  be  valid  if  the  signature  of  the  wife  be  obtained 
to  the  same  and  acknowledged  by  her  separately  and  apart 
from  her  husband,  nor  shall  said  homestead  property  be 
deemed  to  be  abandoned  without  a  declaration  thereof  in 
writin^f  be  signed  and  acknowledged  by  both  the  husband 
and  wife,  or  other  head  ci  a  family,  and  recorded  in  the  same 
office  and  in  the  same  manner  as  the  declaration  of  claim  to  the 
same  is  required  to  be  recorded ;  and  the  acknowledgement  of 
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the  wife  ip  such  declaration  of  abandonment  shall  be  taken 
separateljand  apart  from  her  husband ;  Provided^  That  if  the 
wife  be  not  a  resident  of  this  territory,  her  signature  and  the 
acknowledgement  thereof  shall  not  be  necessary  to  the  validity 
of  any  mortgage  or  alienation  of  said  homestead ;  and  Dro- 
vided  further^  That  in  all  cases  when  husband  and  wife,  or  other 
parties  mentioned  in  this  act,  shall  leave  the  county  where 
such  homestead  is  recorded,  and  establish  a  residence  in  some 
other  county  in  this  territory,  such  homestead  shall  be  for- 
feited as  far  as  the  provisions  of  this  act  are  concerned. 

Sec.  8.  Whenever  execution  has  been  issued  against  the 
properly  ot  a  party  claiming  said  property  as  a  homestead, 
and  the  creditor  in  such  judgment  shall  make  oath  before  the 
county  judge  of  the  county  in  which  such  premises  are  sit- 
uated, or  before  the  judge  of  the  district  courtthereof,  that 
the  cash  value  of  such  premises  exceeds,  to  the  best  of  the 
creditor's  information  and  belief,  the  sum  of  three  thousand 
dollars,  it  shall  be  the  duty  of  such  judgfe,  upon  notice  to  ti^e 
debtor,  to  appoint  three  disinterested  and  competent  persons 
as  appraisers  to  estimate  and  report  as  to  the  value  of  such 

E remises,  and  if  the  same  exceed  said  sum,  whether  they  can 
e  divided  so  as  to  leave  the  premises  amounting  to  the  home- 
stead exemption  without  material  injury.  If  it  appear  upon 
such  report,  to  the  satis£eu2tion  of  the  juage,  that  the  premises 
can  be  thus  divided,  he  shall  order  the  excess  to  be  sold  under 
the  execution.  If  it  appear  that  the  premises  cannot  be  thus 
divided,  and  the  value  thereof  exceeds  the  exemption  allowed 
by  this  act,  he  shall  order  the  entire  premises  to  be  sold  and 
out  of  the  proceeds  the  sum  of  three  thousand  dollars  to  be 
paid  to  the  defendant  in  execution,  and  the  excess  to  be  ap^ 

Elied  to  the  satis&ction  of  the  execution :  Pramdedy  That  no 
id  shall  be  received,  by  the  officer  making  the  sale,  under 
three  thousand  dollars ;  and  Provided  further^  That  when  the 
execution  is  against  the  husband  whose  wife  is  living,  tiie 
judge  may,  in  his  discretion,  direct  the  three  thousand  dollars 
to  be  deposited  in  court  to  be  paid  out  only  upon  the  joint  re- 
ceipt of  Uie  husband  and  wife,  while  the  sum  is  thus  deposited^ 
or  while  it  is  being  drawn  and  invested  in  another  homestead, 
it  shall  possess  all  the  protection  against  legal  proeess,  and  the 
voluntary  disposition  of  the  husband  as  were  the  original 
homestead  premises. 

8eo.  4.  The  homestead  and  other  property  exempt  from 
forced  sale,  of  either  husband  or  wife,  be  set  apart  by  the 
probate  court  for  the  benefit  of  the  surviving  husband  or  wife 
and  his  or  her  legitimate  children ;  and  in  the  event  of  there 
being  no  survivor  or  legitimate  children  of  either  buaband  09 
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wife,  then  the  property  shall  he  suhjeeted  to  the  payment  of 
their  dehts :  PromcUd,  That  the  exemption  provided  for  in  thia 
act  shall  not  extend  to  nnmarried  persons,  except  when  they 
have  the  care  and  m^ntainance  of  minor  hrothers  or  sisters,  oc 
both,  or  brothers  or  sisters,  minor  children,  or  a  father  or 
mother,  or  both,  or  grand  parents  or  unmarrid  sisters  Uving  in 
the  house  with  them. 

Sec.  5.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved,  February  2d,  1864. 


GOLD  AND  SILVER  QUARTZ  LEADS. 

An  Act  relating  to  the  Discoverv  of.  Gold  and  Silver  Quartz 
Leads,  and  of  the  Manner  of  their  Location. 

Be  it  enacted  by  (he  Legislative  Assemhly  of  the  Territory  of  Idaho 

as  follows : 

Section  1.  That  any  person  or  persons  who  may  hereafter 
discover  any  quartz  lead  or  lode,  shall  be  entitled  to  one 
claim  thereon  by  right  of  discovery,  and  one  claim  each  by 
location. 

Sec  2.  That  a  quartz  claim  shall  consist  of  two  hundred 
feet  in  length  along  the  lead  or  lode,  by  one  hundred  feet  in 
breadth,  covering  and  including  all  dips,  spurs,  and  angles 
within  the  bounds  of  said  claim,  as  also  the  rieht  of  drainage, 
tunneling,  and  such  other  privileges  as  may  be  necessary  to 
the  working  of  said  claim. 

Sec  3.  The  locator  of  any  quartz  claim  on  any  lead  or 
lode  shall,  at  the  time  of  locating  such  claim,  place  a  sub- 
stantial stake,  not  less  than  three  inches  in  diameter,  at  each 
end  of  said  claim,  on  which  shall  be  a  written  notice  speci- 
fying the  name  of  the  locator,  the  number  of  feet  claimed, 
together  with  the  year,  month,  and  day  when  the  same  was 
taken. 

Sec.  4.  All  claims  shall  be  recorded  in  the  county  re- 
corder's office  within  ten  days  from  the  time  of  posting  notice 
thereon :  Providedy  That  when  the  claim  located  is  more  than 
thirty  miles  distant  from  the  county  seat,  the  time  shall  ex- 
tend to  fifteen  days. 

87 
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Bbo.  5.  Qaartz  dsdms  recorded  in  accordsoce  with  the 
provisions  of  section  four  of  this  act,  shall  entitle  the  person 
so  recording  to  hold  the  same  to  the  use  of  himself  his  heira 
and  assigns  i  Ptovided,  That  within  six  months  from  and  after 
tihie  date  of  reoordin^^  he  shall  perform  or  canse  to  be  per- 
formed thereon,  wow  amounting  in  value  to  the  sum  of  one 
hundred  dollars. 

Seo.  6.  Any  person  or  persons  holding  quartz  claims  in 
pursuance  of  this  act,  shall  renew  tiie  notice  required  in  seo^ 
tion  three  at  least  once  in  twelve  months,  unless  such  claimant 
is  occupying^ and  working  the  same. 

,Sec.  7.  The  conveyances  of  quartz  claims  heretofore  made 
hy  bills  of  sale  or  other  instruments  of  writing,  with  or  without 
seals,  shall  be  construed  in  accordance  with  the  lawful  local 
rules,  regulations  and  customs  of  miners,  in  the  several  mining 
districts,  and  said  bills  of  sale  or  instruments  of  writing  con- 
cerning quartz  claims,  without  seals,  shall  be  prima  facie  evi- 
dence of  sale,  as  if  such  conveyance  had  ^een  made  by  deed 
under  seal. 

Sec.  8.  Conveyances  of  quartz  claims  shall  hereafter  re- 
quire the  same  formalities,  and  shall  be  subject  to  the  same 
rules  of  construction  as  the  transfer  and  conveyance  of  real 
estate. 

Sec.  9.  The  location  and  pre-emption  of  quartz  claims 
heretofore  made  shall  be  established  and  proved,  when  there 
is  a  contest,  before  the  courts,  by  the  local  rules,  customs  and 
regulations  of  the  miners  in  each  mining  district  where  such 
claim  is  located,  when  not  in  conflict  with  the  laws  of  the 
ITnited  States  or  the  laws  of  this  territory. 

Seo.  10.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved,  February  4th,  1864. 


.    ROADS,  ETC. 


An  Act  concerning  Roads,  Highways,  Trails,  and  Public 
Thoroughfares. 

£e  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  foUows: 

Section  1.    All  roads  and  trails,  streets  and  thoroughfares, 
shall  be  considered  as  public  highways,  which  are,  or  have 


beeu  used  as  atidb,  at  mry  time  within  two  years  prior  to  ^b 
paaaage  of  this  act^  or  which  may  hereafter  be  declared  as 
sach  hy  the  board  of  connty  commisdioners  within  their  re<- 
s^otive  counties:  Provided^  That  in  case  any  such  publk 
highway  is  now  closed,  the  same  shall  not  be  opened  without 
an  order  of  the  board  of  county  commisskmera. 

Sjsa  2.  ItshaH  be  lawful  whenever  the  public  interests 
require  it,  for  the  board  of  county  commisBioners  of  each 
county,  to  divide  the  said  county  into  a  suitable  number  of 
road  oistricts,  and  there  shall  be  elected  at  each  election,  a 
road  supervisor  for  each  district 

Sxc.  8.    The  coonly  clerk  of  each  county  shall  notify  all 

Sersons  who  have  been  elected  road  supervisors,  within  ten 
ays  after  such  election  has  been^made  (held),  informing  them 
of  such  election,  and  describing  the  boundaries  of  their  r^ 
i^ective  districts* 

8«o.  4.  The  roa^  supervisors  shall  cause  all  hi^wavs 
within  their  respective  districts  to  be  kept  clear  from  ob- 
structions, and  in  good  repair^  cauiing  banks  to  be  graded^ 
bridges  and  causeways  to  he  noade,  when  the  same  may  be 
neceasary  to  keep  the  $ame  in  good  repair,  and  to  rebuild 
ihem  mn»n  destroyed. 

Sbo.  5.  The  road  supervisors  shall  have  power  to  make 
use  of  any  travel  or  dirt  for  improving  the  roads  which  may 
be  absolutely  Accessary  from  any  adjacmit  lands,  and  the 
board  of  county  commissioners  may  allow  such  damages,  if 
there  be  any,  to  the  owners  of  such  lands,  as  they  may  deem 
just ;  Pro/med^  That  said  commissioners  shall  be  liable  to  pay 
oamages  to  the  county,  at  the  suit  of  say  citizen,  if  it  should 
be  proved  that  they  have  allowed  extraordinary  and  extrav^ 
agant  damages. 

8bc.  6.  u  in  the  opinion  of  a  mcyority  of  Hie  board  of 
county  commisaionera  of  any  cooniy  in  this  territory,  the 

1>ublic  road  policy  of  that  county  so  demand,  there  shall  be 
evied  and  eoUected,  on  all  able  bodied  men  in  each  district, 
a  road  tax  of  three  dollars,  to  be  collected  by  the  road  super- 
visor, and  the  auditor  of  the  countv  shall  furnish  him  with 
blank  receipte  for  the  same,  and  the  road  supervisor  shall 
s^and  tiie  money  collected  hj  him,  in  the  improvement  of 
h%hways,  and  aliall  take  receipts  for  all  monevs  expended 
by  him,  and  settle  with  the  auditor  quarterly,  and  make  a  full 
etxhibitof  the  expeiiditures  made  by  him:  Pir(miedy  If  any 
penaon  Hable  to  pay  road  tax,  as  herein  provided,  will  per- 
form, OP  cause  to  be  performed,  one  full  days'  work,  it  shall 
be  full  satiefaction  for  said  three  dollars. 
Sko.  7.    Whenever  aciy  contract  for  the  improvement  of 
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roads,  trails,  streets  or  thoroughfares  is  to  he  made,  advertise- 
ment thereof  shall  he  given  by  the  supervisor  of  the  district 
in  which  such  improvement  is  to  he  made,  hy  posting  written 
notices  in  two  of  the  most  public  places  of  his  district,  and  by 
advertisement  in  one  newspaper  of  the  county,  or,  if  none  be 

Sublished  in  the  county,  by  notice  posted  on  the  court  house 
oor,  at  least  ten  days  prior  to  the  letting  of  such  contracts, 
and  all  contracts  shall  be  awarded  to  the  lowest  responsible 
bidder,  subject  to  the  approval  of  the  board  of  commissioners : 
Prcvidedy  That  the  supervisor  shall  have  power  to  make  con- 
tracts for  the  improvement  of  roads,  which  shall  not  exceed 
the  sum  of  fifty  aoUars,  at  their  option,  such  contracs  to  be 
approved  hy  the  board  of  commissioners. 

Skc.  8.  The  board  of  commissioners  of  each  counfrjr,  on 
presentation  of  petitions,  pra3rin^  for  a  county  road,  trail,  or 
thoroughfare,  to  be  laid  out  within  the  county,  or  praying  for 
such  road,  trail,  thoroughfare,  or  highway,  to  be  laid  out  from 
the  dwelling  or  plantation  of  any  person,  to  any  public  road, 
or  from  one  public  road  to  another  and  designating  the  points 
therein,  shall  cause  notice  to  he  given  to  3ie  parties  owning 
the  lands  over  which  such  road  is  to  be  located,  and  if  ob- 
jections by  one  or  more  of  the  owners  shall  be  made,  the 
board  of  commissioners  shall  consider  and  determine  the  same 
at  their  next  regular  meeting,  and  if  they  shall  be  of  the 
opinion  that  such  road,  trail,  street,  or  thorooghjEetre  is  neces- 
sary, they  shall  appoint  two  persons  as  viewers  who  shall  view 
out  and  locate  said  road,  trail,  street,  or  thoroughfe^re,  and 
iipon  a  return  of  the  certificate  of  the  viewers,  shall  declare 
the  same  to  be  a  public  highway ;  when  absolutely  necessary, 
the  county  surveyor  may  be  called  on  by  the  commissioners 
to  assist  in  said  location. 

Beo.  9.  Each  road  supervisor  shall  report  to  the  hoard  of 
commissioners  quarterly,  the  amount  of  money  collected  and 
paid  out  by  him,  and  to  whom  and  for  what  paid,  the  number 
of  days  he  has  been  in  actual  service,  and  also  a  list  of  de- 
linquents ;  and  said  supervisor  shall  make  an  affidavit  before 
a  justice  of  the  peace,  or  some  other  officer  qualified  to  ad- 
minister oaths,  that  the  said  report  and  delinquent  list  are 
correct,  to  the  best  of  his  knowledge  and  belief,  and  any 
person  refusing  or  neglecting  to  pay  me  road  tax  required  by 
this  act,  to  the  supervisor,  within  three  days  after  the  same 
shall  have  been  demanded  in  writing  of  him  by  such  super- 
visor, shall  be  considered  a  delinquent,  and  the  supervisor 
shall  proceed  to  levy,  and  sell  at  public  vendue,  to  the  highest 
hidder,  after  giving  public  notice  as  required  by  law  on  sales 
under  execution,  the  property  of  such  delinquent,  or  so  much 
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thereof  as  shall  be  necessary  to  satisfy  such  delinquent's  road 
tax  and  costs  of  making  such  sale. 

Sbc.  10.  The  road  supervisors  shall  each  receive  for  their 
services  while  in  actual  employment,  such  compensation  as 
shall  be  allowed  by  the  boara  of  commissioners,  not  to  exceed 
six  dollars  per  day. 

Sbc.  11.  If  any  person  shall  obstruct  any  public  road,  trail, 
street  or  thoroughfare,  by  felling  an^  trees  across  the  same,  or 
by  placing  any  other  obstructions  therein,  or  damaging,  dig- 
ging or  deepening  a  creek  or  river,  or  its  banks  so  as  to  de- 
stroy a  ford  or  crossing,  he  shall  be  liable  to  prosecution  be- 
fore any  justice  of  the  peace,  or  any  commissioner  of  the 
county  or  supervisor  of  the  road  district,  on  behalf  of  the 
county,  and,  on  conviction  thereof,  shall  be  fined  in  a  sum  not 
exceeding  fifty  dollars,  and  shall  forfeit  five  dollars  for  every 
succeeding  day  he  shall  suffer  said  obstruction  to  remain, 
after  he  shall  have  been  ordered  to  remove  the  same  by  the 
supervisors.  The  road  supervisors  shall  cause  to  be  erected 
and  kept  in  repair,  posts  and  guide-boards  with  inscriptions 
Ihereon,  in  letters  and  figures,  giving  the  direction  and  dis- 
tance to  the  most  noted  places,  to  which  such  roadway  leads. 

Seo.  12.  If  any  person  shall  wilfully  destroy  or  injure  any 
bridge  or  causeway,  or  remove  or  cause  to  be  removed  any  of 
the  plank  or  timber  therefrom,  or  cut  down  or  iniure  any  tree, 
planted  or  growing  as  a  shade  tree,  in  any  public  highway, 
street  or  thoroughfare,  by  digging  in  it,  he  snail  be  liable  to 
be  prosecuted  before  any  justice  of  the  peace,  by  any  com- 
missioner of  the  county  in  behalf  of  said  county,  and,  on  con- 
viction thereof  shall  be  fined  in  a  sum  not  to  exceed  one 
hundred  dollars. 

Sbo.  13.  All  fines  collected  under  the  provisions  ot  this 
act,  shall  be  paid  into  the  county  treasury  for  the  use  of  the 
road  district  in  which  the  same  was  collected. 

Sec.  14.  This  act  fo  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Appboved,  January  30,  1864. 
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PROHIBITION  OF  SALE  OF  ARDENT  SPIRITS,  ETC. 

An  Aot  to  prohibit  the  sale  of  Ardent  Spirits,  FLre-ainift,  or 
AmmnnitioBi,  to  Indians. 

Be  it  maded  hy  the  Legislatwe  Asseml^  of  the  Territory  of  Itaho 

as  follows: 

Sbction  1.  Any  person  tvlio  shall  after  the  passage  of  this 
act,  sell,  barter,  give  or  in  any  manner  dispose  of  any  spiritu- 
ons  or  malt  liqnor  to  any  Indian  or  Indians ;  or  any  fire-arms 
or  ammunition  of  any  description  whatever  to  any  hostile  In- 
dians within  this  territory,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  npon  due  conviction  thereof,  r>efore  any  court 
of  competent  jarisdiction,  shall  be  fined  in  any  sum  not  ex- 
ceeding five  hundred  dollars,  or  be  imprisoned  in  the  coun^ 
jail  for  any  term  not  exceeding  six  months,  or  by  both  sucn 
fine  and  imprisonment,  in  the  oiscretion  of  such  court. 

Sec,  2.  Justices  of  the  peace  within  their  respective  coun- 
ties, are  hereby  declared  to  have  complete  jurisdiction  within 
the  meaningof  this  act. 

Sec  8.  white  persons  and  Indians  of  lawful  a^e,  are 
hereby  declared  to  be  competent  witnesses  in  the  triifl  of  all 
causes  embraced  within  the  meaning  of  this  act. 

Sec.  4.  This  act  to  take  eftect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved  January,  25th,  1864. 


JUDICIAL  DISTRICTS- 

An  Act  defining  the  Judicial  Districts  of  this  Territory,  as- 
signing the  Judges,  fixing  the  times  and  places  of  holding 
the  supreme  and  district  courts,  and  limiting  the  jarisdiction 
thereof,  providing  for  special  terms  and  adjournments,  for 
the  a[>pointment  of  clerks,  and  the  procuring  of  seals,  and 
prescribing  the  mode  of  proceeding  m  the  district  courts. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

a^  follows: 

Section  1.    This  territory  is  hereby  divided  into  three  ju- 
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dicial  districts,  as  follows :  The  first  judicial  disfricit  shall  em^ 
brace  the  counties  of  Idaho,  Kez  P^ce,  and  Shoshone ;  the 
second  iadicial  district  shall  embrace  the  cojjnij  of  Boise ; 
the  third  judicial  district  shall  embrace  the  county  of  Missoula, 
and  that  portion  of  the  territory  lying  east  of  the  sununit  of 
the  Rocky  mountains. 

Sbo.  2.  The  Hon.  A.  0.  Smith,  associate  justice  of  the  su* 
preme  court,  is  hereby  assigned  to  the  first  judicial  district; 
the  Hon.  Bamuel  C.  rarks,  associate  justice  of  the  supreme 
court,  is  hereby  assigned  to  the  second  judicial  district ;  and 
the  Hon.  Sidney  Edgarton,  chief  justice  of  the  supreme  courts 
is  hereby  assigned  to  the  third  judicial  district." . 

Sso.  3.  The  district  court  shall  have  original  jurisdiction  \ 
in  civil  cases,  when  the  amount  in  dispute  exceecb  on  hun-  / 
dred  dollars  exlusive  of  interest,  and  in  all  felonies,  and  in  all  / 
other  criminal  cases  not  otherwise  provided  for. 

Sbo.  4.  The  appellate  jurisdiction  of  said  court  shall  ex^  / 
tend  to  hearing  upon  appeal  an  order  or  judgment  of  a  probate  I 
court,  or  justice  oi  the  peace,  in  the  cases  prescribed  by  statute*  / 

Sec.  6.  There  shall  be  a  term  of  the  supreme  eourt  of  this 
territory  held  at  the  territorial  seat  of  government  annually, 
commencing  on  the  first  Monday  in  August,  and  such  term 
may  be  acyoumed,  from  time  to  time,  as  said  supreme  court 
may  order  and  direct  by  an  entry  made  i{i  the  records  of  said 
court 

Seo.  6.  The  terms  of  the  first  judicial  district  court  shall 
commence  at  the  county  seat  of  the  respective  counties  as  fol** 
lows :  In  the  county  of  Nez  Perce,  on  the  first  Monday  in 
January,  the  second  Monday  in  April,  and  the  first  Monday 
in  November,  for  the  year  eighteen  hundred  and  sixt^-four^ 
and  thereafter,  annually,  on  the  second  Monday  in  April  and 
first  Monday  in  November ;  in  the  county  of  Shoshone,  an«- 
nually,  on  the  first  Monday  in  September ;  in  the  county  of 
Idaho,  annually,  on  the  fourth  Monday  in  May  and  the  first 
Monday  in  October. 

Seo.  7.  The  terms  of  the  second  judicial  district  court  shall 
commence,  annually,  at  the  county  seat  of  Boise  county,  on 
the  second  Monday  in  February,  first  Monday  in  July,  and 
third  Monday  in  September;  and  whenever  a  new  county 
shall  be  legcdly  organissd  out  of  any  part  of  said  county  or 
Boise,  then,  in  such  new  county,  courts  shall  be  held,  annually, 
at  the  county  seat  of  said  county,  commencing  on  the  third 
Monday  in  October. 

Sbc.  8.  The  terms  of  the  third  judicial  district  court  shall 
commence,  annually,  as  follows :  tn  the  county  of  Missoula, 
at  Hell  Qate,  on  the  third  Monday  in  June ;  at  East  Bannack^ 
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on  the  first  Monday  in  April  and  the  first  Monday  in  Novem- 
ber ;  and  at  Yirginia  City,  on  the  first  Monday  in  May  and  the 
first  Monday  in  December. 

.  Sbo.  9.  The  first  six  days  of  eveiy  term  of  said  courts 
holden  at  the  county  seat  of  Nez  Perce  county,  at  the  county 
seat  of  Boise  county,  and  at  Virginia  Ci^,  or  so  much  thereof 
as  may  be  necessary,  shall  be  appropriated  to  the  trial  of 
causes  arising  in  said  districts,  respectively,  under  the  consti- 
tution and  laws  of  the  United  States. 

Bec.  10.  The  judge  of  any  district  court  in  said  territory 
may,  at  his  discretion,  appoint  special  sessions  thereof,  to  be 
held  at  the  places  where  the  stated  sessions  thereof  are  holden, 
or  at  any  otner  place  in  his  district ;  at  which  special  sessions 
it  shall  be  competent  for  said  court  to  entertam  jurisdiction 
of,  and  hear,  and  decide  all  cases,  civil  and  criminal,  at  law, 
or  in  equity,  cases  in  error  or  on  appeal,  issues  of  law,  motions 
in  arrest  of  judgment,  motions  for  new  trial,  and  all  other  mo- 
tions ;  and  to  award  executions,  and  other  final  process,  and 
to  do  and  transact  all  other  business,  and  direct  all  other  pro- 
ceeding in  all  cases  pending  in  the  district  court,  including 
the  trying  of  anv  cause,  civil  or  criminal,  by  jury,  in  the  same 
way,  and  with  the  same  force  and  effect,  as  the  same  could  or 
might  be  done  at  the  stated  sessions  of  said  court :  Provided^ 
That  the  clerk  of  such  district  court  shall,  at  least  thirty  davs 
before  the  commencement  of  such  special  sessions,  cause  the 
time  and  place  for  holding  the  same  to  be  published,  for  at 
least  three  weeks  successively  in  one  or  more  of  the  newspa- 
pers nearest  to  the  place  where  the  session  is  to  be  holden,  or, 
m  districts  where  there  is  no  newspaper,  by  written  or  printed 
notices  posted  at  the  place  of  holdm^  said  court,  and  at  three 
other  of  the  most  public  places  within  the  district ;  that  all 
process,  writs,  and  recognizances  of  every  kind,  whether  re- 
specting juries,  witnesses,  bail,  or  otherwise,  which  relate  to 
the  causes  to  be  tried  at  the  special  sessions  shall  be  consid- 
ered as  belonging  to  said  sessions  in  the  same  manner  as  if 
they  had  been  issued  or  taken  in  reference  thereto ;  that  any 
special  session  may  be  adjourned  to  any  time,  or  times,  pre- 
vious to  the  next  regular  term  of  the  district  court  for  said 
county  or  division  of  such  judicial  district;  that  all  business 
depending  for  trial  at  any  special  court  shall,  at  the  close 
thereof,  be  considered  as  of  course  removed  to  tiie  next  regu- 
lar term  of  the  district  court  for  said  county  or  division  of 
such  judicial  district. 

Bbo.  11.  Any  judge  of  a  judicial  district  in  this  territory 
may  hold  a  term  of  court  in  any  district  in  this  territory  in 
case  of  vacancy  occurring  through  sickness,  death,  disqualifi- 
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cation,  resignatioDy  or  absence  from  the  district  of  the  judge 
properly  aseiffoed  to  that  particular  district ;  and  a  written  re- 
quest. £rom  the  judge  of  the  district  in  which  the  court  is  to 
be  held,  or  from  the  governor,  to  be  entered  on  the  records  of 
said  court,  shall  be  sufficient  authority  to  any  jud^e  for  hold- 
ing said  court,  and  from  the  time  of  tne  service  or  said  notice 
npon  him,  he  shall  have  full  power  to  act,  as  judge  of  said 
district  during  such  absence,  sickness,  or  disqualification,  and 
do  any  act  that  may  be  necessary  and  proper  for  the  holding 
of  said  court,  including  the  appointment  of  a  clerk,  and  the 
designation  of  a  seal,  in  all  cases  when  there  is  no  clerk  or  seal. 

Seo.  12.  Whenever  it  shall  so  happen  that  the  judge  of  a 
district  court  shall  not  attend  at  the  commencement  of  the  ses- 
sion of  the  said  court,  or  at  the  time  appointed  on  any  adjourn- 
ment thereof,  to  open  and  adjourn  the  said  court  in  person, 
the  judge  may,  by  a  written  order  to  the  clerk,  adjourn  the 
court  from  time  to  time,  as  the  case  may  require,  to  any  time 
or  times  antecedent  to  the  next  stated  term  of  said  court,  and 
all  suits,  actions,  writs,  processes,  recognizances,  and  other 
proceedings,  pending  in  such  court  shall  have  day  and  be  re- 
turnable to,  and  heard,  tried  and  determined,  at  such  adjourn- 
menty  or  adjournments,  in  the  same  manner,  and  with  the 
same  effect,  as  if  the  said  court  had  been  duly  opened  and 
held  at  the  commencement  of  such  session,  or  any  other  day 
appointed  therefor,  and  all  persons  bound  or  required  to  ap- 
pear at  said  court,  either  as  jurymen,  witnesses,  parties,  or 
otherwise,  shall  be  bound  and  required  to  attend  at  such  ad- 
journment, or  adjournments,  accordingly :  Provided^  That  in 
such  absence  of  the  judge,  the  clerk  may  adjourn  the  court 
from  day  to  day,  without  an  order,  for  any  period  not  exceed- 
ing one  week. 

Sec.  18.  Each  judicial  district  shall  have  an  appropriate 
seal,  to  be  procured  bv  the  clerk  thereof,  under  the  direction 
of  the  judge.  And  the  clerk  of  the  supreme  court  shall  pro- 
cure an  appropriate  seal  for  the  same,  under  the  direction  of 
the  judges  thereof,  or  a  majority  of  them. 

Seo.  14.  The  rules  of  pleading,  practice,  evidence,  and  of 
all  other  proceedings,  botn  in  civil  and  criminal  cases,  in  tjie 
district  courts,  shall  be  the  same  as  those  in  force  in  the  terri- 
tory of  Washington  on  the  first  day  of  December  eighteen 
hundred  and  sixty-three,  till  otherwise  provided  by  law. 

Sbo.  16.  In  all  cases  of  murder  and  felony,  each  of  the 
three  judicial  districts  of  this  teiritory  shall  be  considered  but 
one  county,  and  penaons  accused  may  be  indicted,  tried,  and 
puniahedy  at  any  place  of  holding  court  in  the  district  in  which 
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the  offence  was  committed,  whicb  is  most  convenietit,  Of 
where  a  court  may  first  be  held,  after  the  arrest  of  the  otfender. 
Sec.  16.    This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Appboved  December  18th,  1863. 


PARTNERSHIPS. 

As  Act  to  provide  for  the  foraiatiou  of  Partnerships. 

JBe  U  enacted  by  the  Le^laiive  AssenMy  qf  the  TefrUory  of  Idaho 

asfoUows: 

.  Section  1.  Limited  partnerships  for  the  transaction  of  mer- 
cantile, mechanical,  mining,  or  manufacturing  business,  within 
this  territoi'y,  may  be  formed  by  two  or  more  persons,  upon 
the  terms  and  subject  to  tdbte  condition  and  liabilities  prescrioed 
in  this  act,  but  nothing  contained  in  this  act  shall  authorize 
such  partnerships  for  the  purpose  of  banking  or  insurance. 

Sec.  2.  The  said  partnerwips  may  consist  of  one  or  more 
persons,  who  shall  be  called  general  partners,  who  shall  jointly 
and  severally  be  responsible  as  general  partners  are  by  law, 
and  of  one  or  more  persons  who  shall  contribute  to  the  com- 
mon stock  a  specific  sum,  in  actual  cash  pavment,  as  capital, 
who  shall  be  called  special  partners,  and  wno  shall  not  per« 
sonally  be  liable  for  any  deots  of  the  partnership,  except  in 
the  cases  hereafter  mentioned, 

Sbc.  3.  The  persons  forming  such  partnerships,  shall  make 
and  severally  sign  a  certificate,  which  shall  contain  the  name 
or  firm  under  which  said  partnership  Is  to  be  conducted,  the 
names  and  respective  places  of  residence  of  all  the  general 
and  special  partners,  distinguishing  who  are  general  and  who 
are  special  partners,  the  amount  oi  capital  wnieh  each  special 
partner  has  contributed  to  the  capital  stock,  the  general  nature 
of  the  business  to  be  transacted,  and  the  time  Tnien  the  part^ 
nership  is  to  commence,  and  when  it  is  to  terminate. 

SBa  4.  No  such  partnerehip  shall  be  deemed  to  have  been 
formed,  until  a  certinoatC)  nuuie  as  aforesaid,  shall  be  a^knoww 
lodged  by  all  the  partners  before  some  officer  authorized  to 
take  acknowledgment  of  deeds,  and  reeorded  in  the  office  of 
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the  records  of  the  county  in  which  the  principal  place  of 
basinefls  of  the  partoerships  is  located^  in  a  book  to  he  Kept  for 
that  pnrpose,  open  to  pablic  iaspection ;  and  if  the  partner- 
ship  shall  have  a  place  of  basiness,  situated  in  different  ooun*» 
ties,  a  copy  of  the  certificate,  ceirtified  by  the  recorder  in  whose 
office  it  diall  be  so  recorded,  shall  be  filed  and  recorded  in  like 
manner  in  the  CKffice  of  the  recorder  in  every  such  county.  If 
any  fiike  statement  shall  be  made  in  any  such  certificate,  all 
the  persons  interested  in  the  partnership  shall  be  liable  as  gen* 
eral  partners.,  for  all  the  engagements  thereof* 

8sc.  5.  The  partners  shalffor  three  successive  weeks  im« 
mediately  after  audi  registiy,  publish  a  copy  of  the  certificate 
above  mentioned  in  a  newspaper  published  in  the  county 
where  the  principal  place  or  business  is  situated ;  and.  if  no 
such  pi^er  oe  there  printed,  then  in  a  newspaper  in  the  terri-^ 
toij  nearest  thereto ;  and  in  case  such  publication  be  not  so 
made,  the  partnership  shall  be  deemed  general. 

8bo.  6.  Upon  every  renewal  or  continuation  of  a  limited 
partnershp  beyond  the  time  originally  agreed  upon  for  its  du« 
ration,  a  certificate  thereof  shall  be  made,  acknowledged, 
recorded  and  published,  in  like  manner  as  is  provided  in  this 
act  for  the  original  formation  of  limited  partnerships  and  every 
such  partnership  which  shall  not  be  renewed  in  conformity 
with  the  provisiims  of  this  section,  shall  be  deemed  a  general 
partnership. 

Sec.  7.  The  business  of  the  pamership  shall  be  conducted 
under  a  firm,  in  which  names  of  the  general  partners  only  shall 
be  insegrted,  and  the  general  partners  only  shall  transact  the 
business ;  if  the  name  of  any  special  partner  be  used  in  said 
firm  with  his  ooneent  or  privity,  or  if  he  shall  personally  make 
any  contract  respecting  the  concerns  of  the  partnership  with 
any  person  except  the  general  partner  he  shall  be  deemed  and 
treated  as  a  general  nartnen 

Sic.  8.  During  tibe  continuance  of  any  partnership,  under 
the  provisions  of  this  act,  no  part  of  the  capital  stock  thereof 
shall  be  withdawn,  nor  any  division  of  interests,  or  profits  be 
made  so  as  to  reduce  such  capital  stock  below  the  sum  stated 
in  the  certificate  before  mentioned.  If  at  any  time  during 
the  continuance,  or  at  the  termination  of  the  partnership,  the 
property  or  assets  shall  not  be  sufficient  to  pav  the  partnership 
debts  the  special  partners  shall  severally  be  held  responsible 
for  all  sums  by  them  in  any  way  received,  withdrawn,  or  di-* 
vided,  with  interest  thereon  from  the  time  when  they  were  so 
withdrawn  respectivelv. 

Sec.  9.  No  general  assignment  by  said  partnership,  in  case 
of  insolvency,  or  where  their  goods  and  estate  are  insufficient 
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lor  the  payment  of  all  their  debts,  shall  be  valid  nnlesB  it  pro- 
vide for  a  distributioa  of  the  partnership  property  among  all 
the  creditors  in  proportion  to  the  amount  of  their  several 
claims. 

Seo.  10.  In  case  of  such  assignment,  as  provided  in  the 
preceding  section,  the  assent  of  the  creditors  shall  be  pre* 
sumed,  unless  within  sixty  days  after  notice  thereof,  they  shall 
dissent ;  and  no  such  assignment  shall  be  valid  unless  notice 
thereof  shall  be  given  in  some  newspaper  printed  in  the  county 
where  the  place  of  business,  of  the  party  making  it  is  situated ; 
or  if  no  newspaper  be  printed  in  such  county,  then  in  some 
newspaper  printed  in  the  territory  nearest  thereto,  within  four- 
teen days  after  making  such  assignment. 

Sbc.  11.  All  suits  respecting  the  business  of  such  partner- 
ships shall  be  prosecuted  by  and  against  the  general  partner- 
ship, except  in  those  cases  in  which  provision  is  made  in  this 
act,  that  the  special  partners  shall  be  deemed  general  partners^ 
and  that  special  partnerships  shall  be  deemed  general  part- 
nerships, in  which  cases  all  the  partners  deemed  general  part- 
ners may  join  or  bo  joined  in  such  suits,  and  excepting  also 
those  cases  where  special  partners  shall  be  held  severally  re- 
sponsible on  account  of  any  sums  by  them  received  or  with- 
drawn from  the  common  stock,  as  before  provided. 

Seo.  12.  No  dissolution  of  a  limited  partnership  shall  take 
place,  except  by  operation  of  law,  before  the  time  specified 
in  the  certificate  before  mentioned,  unless  a  notice  of  such 
dissolution  shall  be  recorded  in  the  recorder's  office  in  which 
the  original  certificate  or  the  certificate  of  renewal  or  continu- 
ation of  the  partnership  was  recorded,  and  unless  such  notice 
shall  also  be  published  for  three  successive  weeks  in  some 
newspaper  printed  in  the  county  where  the  certificates  of  the 
formation  of  such  partnerships  were  published  according  to 
the  provisions  of  this  act;  and,  if  no  newspaper  shall,  at  the 
time  of  such  dissolution,  be  printed  in  such  county,  then  the 
notice  of  such  dissolution  shall  be  published  in  some  news- 
paper in  the  territory,  nearest  thereto. 

Sso.  18.  In  all  cases  not  otherwise  provided  for  in  this  act, 
the  members  of  limited  partnerships  shall  be  subject  to 
all  the  liabilities,  and  entitled  to  all  the  rights  of  general 
partners. 

Sbo.  14.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved,  January  4th,  1864. 
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JUROES. 

An  Act  concerning  Jurors. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows : 

Section  1.  The  probate  judge  and  the  sheriff  of  the  county 
in  which  a  term  of  the  district  court  is  or  may  be  authorized 
by  law  to  be  held,  shall,  at  least  ten  days  prior  to  the  commence- 
ment of  said  term  of  court,  select  the  names  of  one  hundred 
persons,  lawfully  qualified  to  serve  as  jurors,  from  the  assess- 
ment roll  of  such  county :  Provided^  That  that  number  of 
names  are  contained  on  such  assessment  roll ;  and  the  names 
of  the  persons  so  selected,  after  being  written  on  separate 
slips  of  paper,  shall  be  deposited  in  a  box  to  be  provided  for 
such  purpose,  and  from  the  names  so  deposited  the  judj^e  and 
sheriff  aforesaid,  shall  alternately  draw  the  names  of  thirty 
persons  who  shall  constitute  trial  jurors,  for  the  next  ensuing 
term  of  such  district  court. 

8ec.  2.    The  list  of  names  so  drawn  certified  to  by  the 

1*udge  and  sheriff  as  selected  by  them,  shall  thereupon  be  do- 
ivered  to  the  clerk  of  the  district  court  who,  unon  the  receipt 
of  the  same,  shall  immediately  issue  a  venire  directed  to  the 
sheriff  of  the  county,  commanding  him  to  summon  the  persons 
so  nanied  as  trial  jurors  for  such  term  of  court,  and  the  sheriff 
shall  summons  such  named  persons  at  least  three  days  prior  to 
the  commencing  of  such  term  of  court. 

Sec  8.  The  venire  as  provided  for  in  section  two  of  this 
act,  shall  be  retamed  to  the  clerk  of  such  district  court,  by  the 
sheriff  aforesaid,  at  least  two  days  before  the  commencement 
of  such  term  of  court,  and  such  venire,  after  its  return,  shall 
be  subject  to  the  inspection  of  any  officer  or  attorney  of  the 
court. 

Sec  4.  The  box  containing  the  residue  of  the  names  of  the 
the  jury  list  as  aforesaid,  shall,  after  such  drawing,  be  locked 
up,  and  with  the  key,  deposited  with  the  clerk  oi  the  district 
court  for  such  county,  and  by  him  safely  kept  for  future  use 
by  the  aforesaid  officers,  or  as  further  provided  in  this  act. 

Sec.  6.  When  at  any  time  during  a  term  of  the  district 
court,  it  shall  become  necessary  to  summons  other  jurors  than 
as  hereinbefore  provided  fiM*,  the  clerk  «hall  in  open  court, 
under  the  direction  of  the  judge  thereof,  from  such  box,  draw 
a  sufficient  number  of  names  to  constitute  additional  trial 
jurors  during  such  term  of  court;  Provided^  In  case  any  such 
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jnrors  so  drawn  reside  at  a  great  distance  from  the  place 
where  the  court  is  held,  the  court  may,  in  its  discretion,  dis- 
pense with  summoninff  such  juror  and  order  another  to  be 
drawn  instead  thereof,  and  the  clerk  shall  issue  a  venire 
directed  to  the  sherift*  for  the  summoning  of  such  persons  as 
trial  jurors,  and  the  sheriff  shall  proceed  forthwith  to  summon 
the  same  as  such  trial  jurors,  and  with  all  possible  diligence, 
make  return  with  his  proceedings  thereon. 

Sec.  6.  When  at  any  term  of  the  district  court  for  the 
want  of  an  assessment  roll,  or  sufficient  time  is  not  permitted 
in  which  to  prepare  and  draw  the  list  of  jurors  as  provided  in 
this  act,  or  when  from  any  cause  whidi  may  appear  satis- 
factory to  such  district  judge,  such  list  has  not  been  prepared 
or  drawn,  or  the  sheriff'  has  not  summoned  such  jurors,  or  the 
names  selected  as  jurors,  placed  in  such  box  be  exhausted,  it 
shall  be  lawful  for  such  district  judge  and  sheriff  to  prepare  a 
list  of  th€  names  of  a  sufficient  number  of  persons,  competent 
to  serve  as  trial  jurors,  and  d^osit  such  names  in  a  box,  and 
at  any  time  during  the  term  of  the  court  when  a  jury  shall  be  ' 
required,  names  of  persons  shall  be  drawn  therefrom  by  the 
clerk,  as  provided  in  section  five  of  this  act,  and  from  time  to 
time,  other  names  may  be  selected  and  placed  in  such  box  and 
drawn  therefrom  as  hereinbefore  provided  for  and  summoned 
as  such  trial  jurors ;  Provided^  That  in  the  selection  of  names 
to  be  deposited  in  such  box  the  name  of  no  person  from 
among  the  by-standers  at  such  court  diall  be  chosen  and 
selected. 

Sec.  7.  It  shall  be  the  duty  of  the  probate  judge  and  any 
one  of  the  county  commissioners  of  the  county  at  least  ten 
days  prior  to  the  assembling  of  a  court  authorized  by  law,  to 
inquire  iuto  public  offences,  by  the  intervention  of  a  erand 
jury,  to  select  the  names  of  twenty  four  persons  eligible  to 
serve  as  jurors,  and  upon  a  venire  being  issued  by  the  deck  of 
such  court,  the  sheriff  shall,  at  least  two  days  prior  to  the 
meeting  of  the  court,  summons  said  persons  to  appear  on  the 
first  duv  of  the  succeeding  term  and  from  such  pannel,  th« 
court  shall  select  seventeeu  persons  who  shall  constitute  such 
grand  jury. 

Sbo.  8.  When  from  any  cause  on  th^  meeting  of,  or  during 
the  term  of  a  court,  authorized  by  law,  to  inquire  into  public 
offences  by  the  intervention  of  a  grand  juiy,  and  a  |^nd 
jury  is  wanted,  and  there  is  not  a  suifijcient  number  of  jorors 
present,  or  those  summoned  have  been  di^dauai^ged,  a  stifficient 
number  to  complete  such  grand  jmy,  or  constitute  a  new 
grand  jury,  as  the  case  may  be,  shiaU  be  selected  and  sua- 
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moned  in  the  Bame  mauner  as  is  prescribed  la  sectioa  six  of 
this  act».  and  for  the  selection  of  trial  jurors. 

Sec.  9.  Any  person  who  is  a  qaalified  voter  in  this  terri- 
torj  shall  be  competent  to  serve  as  a  grand  or  petit  juror. 

Ssc.  10.  The  following  persons  shall  be  exempted  from 
serving  aa  grand  or  petitjurorS|  viz :  All  priests  or  ministers 
of  the  gospel ;  attorneys  and  counsellors  at  law,  practicing  as 
such ;  practicing  physicians ;  all  county,  township  or  territorial 
officers;  editors,  and  regularly  enrolled  firemen  in  active  ser- 
vice, not  exceeding  sixty-five  in  number  to  each  company. 

Ssa  11.  Any  person  summoned  as  aforasaid  to  serve  as  a 
juror  who  shall  fail  to  attend  unless  excused  by  the  court, 
shall  be  fined  in  any  sum  not  exceeding  two  hundred  dollars, 
at  the  discretion  of  the  court  and  be  imprisoned  in  the  county 
jail  until  such  fine  is  paid. 

Sec.  12.  This  act  to  take  effect  and  be  in  torce  from  and 
after  its  i^proval  by  the  Governor. 

AppbovbD;  Januaiy  29th,  1864. 


CREATION  OF  OFFICES,  ETC. 

An  Act  creating  offices  in  the  territory  of  Idaho,  declaring  to 
whom  resignations  shall  be  made,  when  ofKces  shall  be 
deemed  vacant,  and  the  manner  of  filling  such  vacancies. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows : 

Section  1.  That  there  shall  be  elected  or  appointed  as 
hereinafter  declared,  the  following  officers,  to  wit :  First. 
One  territorial  treasurer.  Second.  One  territorial  auditor, 
who  shall  be  ex->officio  librarian.  Third.  One  territorial 
superintendent  of  public  instruction.  Fourth.  One  delegate 
to  congress.  Fifth.  Members  of  the  council.  Sixth.  Mem- 
bers of  the  house  of  r^resentatives.  Seventh.  One  attorney 
for  each  judicial  district  Eighth.  For  each  county,  one  pro- 
bate Judge,  one  county  clerk,  whose  duty  it  shall  be  to  act  as 
clerk  of  the  probate  court ;  one  sherifi^  who  shall  be  also  tax 
collector ;  one  assessor,  one  treajsurer,  one  recorder,  who  shall 
be  ex*fficio  auditor  and  clerk  of  the  board  of  county  commis- 
liooers ;  oae  surveyor,  one  county  school  superintendent^  and 
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three  county  commissioners ;  for  each  election  precinct,  two 
justices  of  the  peace,  who  shall  he  ex-officio  coroners  in  their 
precinct,  and  two  constables.  The  district  attorneys  and  pro- 
bate judges  shall  be  elected  by  the  qualified  voters  of  the 
respective  counties  and  districts ;  such  district  attorneys  and 
prooate  judges  shall  hold  their  offices  for  two  years  unless 
otherwise  provided  by  law,  or  until  their  successors  be  ap- 
pointed and  qualifiea,  if  not  removed  by  the  governor  for 
cause  published  and  filed  in  the  office  of  the  secretary  of  the 
territory.  At  every  general  election,  there  shall  be  electe^i  in 
each  road  district  by  the  qualified  voters  thereof  due  road 
supervisor. 

Sec.  2.  One  delegate  to  congress  shall  be  elected  by  the 
qualified  electors  of  the  territory ;  Members  of  the  council 
and  house  of  representatives,  county  clerks,  sherifiT,  county 
assessor,  county  treasurer,  county  recorder,  countv  surveyor, 
and  countv  commissioners,  shall  be  elected  by  the  qualified 
electors  of  their  respective  districts  or  counties.  Justices  of 
the  peace  and  constables  shall  be  elected  by  the'  qualified 
electors  of  their  respective  precincts. 

Sec.  8.  The  territorial  treasurer,  auditor  and  superinten- 
dent of  public  instruction  shall  be  elected  by  the  qualified 
electors  of  the  territory,  and  shall  hold  their  respective  offices 
for  the  term  of  two  years,  and  until  their  successors  shall  be 
elected  and  qualified. 

Sec  4.  Members  of  the  council,  county  clerks,  sh'feriffs, 
county  treasurers,  county  recorders,  county  assessors,  county 
surveyors,  countv  school  superintendents,  and  justices  of  the 
peace,  shall  hola  their  respective  offices  for  the  term  of  two 
years,  unless  otherwise  provided  by  law,  and  until  their 
successors  shall  have  been  elected  and  qualified. 

Sec.  5.  Members  of  the  house  of  representatives,  constables 
and  road  supervisors,  shall  hold  their  respective  offices  for  the 
term  of  one  year,  unless  otherwise  provided  by  law,  and  until 
their  successors  shall  have  been  elected  and  qualified. 

Sec.  6.  County  commissioners  shall  hold  their  offices  as 
follows:  At  the  first  general  election  after  the  passage  of  this 
act,  in  each  county  there  shall  be  elected  three  suitable  persons 
resident  in  different  parts  of  the  county,  as  county  commis- 
sioners, who  shall  hold  their  office  respectively  one,  two  and 
three  years,  and  at  each  and  every  subsequent  annual  election 
one  commissioner  shall  be  elected  who  shall  hold  his  office 
three  years ;  the  persons  so  elected  at  the  first  general  election 
after  they  have  qualified,  shall  assemble  at  the  office  of  the 
county  auditor,  the  said  auditor  shall  prepare  three  blank  slips 
of  paper  upon  which  respectively,  he  shall  write  the  names  of 
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the  commisaiouers,  he  ehall  fold  daid  slips  of  paper  so  written 
upon,  so  that  they  cannot  be  readily  distinguished  one  from 
the  other,  and  deposit  them  in  a  suitable  box ;  he  shall  also 
prepare  three  other  blank  slips  of  paper  upon  which  respec- 
tively, he  shall  write  one  year,  two  years,  and  three  ^ears,  and 
fold  them  in  a  similar  manner  and  deposit  them  in  another 
similar  box,  he  shall  then  proceed  to  draw  from  the  first  box 
one  of  the  folded  slips,  and  open  it,  and  call  aloud  the  name 
written  thereupon,  whereupon  the  commissioner  whose  name 
is  called,  shall  proceed  to  oraw  from  the  second  box  a  slip,  la 
like  manner  shall  the  drawing  of  the  remaining  slips  be  con- 
ducted; each  of  the  commissioners  shall  then  deposit  the 
folded  sli^  which  he  had  drawn,  with  the  auditor,  who  shall 
note  the  time  expressed  on  such  slip,  and  declare  ihe  name  of 
the  commissioner  who  drew  it,  and  said  commissioner  shall 
hold  his  office  for  the  time  expressed  on  such  slip. 

Sec.  7.  All  elective  officers  designated  in  sections  one,  two, 
three,  four,  five  and  six  of  this  act,  shall  be  filed  at  the  general 
elections  provided  by  law  for  this  territory. 

Sec.  8.  Notaries  public  may  be  appointed  by  the  governor, 
who  shall  hold  their  offices  for  the  term  of  two  years,  unless 
sooner  removed  by  the  governor  for  cause,  published  and  filed 
in  the  office  of  the  secretary  of  the  territory. 

Sec.  9.  Eesignation  shall  be  [made  as  follows :  First.  By 
the  territorial  officers  and  by  all  officers  elected  by  the  legisla- 
ture, to  the  governor.  Second.  By  all  county  officers  to  the 
county  commissioners  in  their  respective  counties.  Third. 
By  all  other  officers  holding  their  office  by  appointment,  to 
the  body,  board,  or  officer,  that  ap^nted  them. 

Sec  10.  Every  office  shall  becSfce  vacant  on  the  happen- 
ing  of  either  of  the  following  events  before  the  escpiration  of 
the  term  of  such  office :  First.  The  death  of  the  incumbent* 
Second.  His  resignation.  TMrd.  His  removal.  Fourth. 
His  ceasing  to  be  an  inhabitant  of  the  territory,  district, 
county  or  precinct,  for  which  he  shallhave  been  elected,  or 
appointed,  or  within  which  the  duties  of  his  office  are  to  be 
discharged.  Fifth.  His  conviction  of  any  infamous  crime, 
or  of  any  offisnce  involving  a  violation  of  his  official  oath. 
Sixth.  His  refusal  or  neglect  to  take  his  oath  of  office,  or  to 
give,  or  renew  his  official  bond,  or  deposit  such  oath  or  bond, 
within  the  time  prescribed  by  law.  Seventh.  .  The  decision 
of  a  competent  tribunal  declaring  void  his  election  or 
appointment. 

Sec  11.  The  governor  shall  also  declare  vacant  the  office 
of  every  officer  required  by  law  to  execute  an  official  bond, 
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wheneyer  a  judgment  shall  be  obtained  agaiiut  Buck  officer 
for  a  breach  of  tae  condition  of  such  bond. 

Sec.  12.  Wheneyer  a  vacancy  shall  occnr  daring  the  recess 
of  the  legislature^  in  any  office  which  the  legislirture  are  aur 
thorized  to  fill  by  election,  or  which  the  governor  subject  to 
confiimation  of  the  legislative  council,  is  authorized  to  fill,, 
the  governor  unless  it  is  otherwise  specially  provided,  mav 
appoint  some  suitable  person  to  perform  the  duties  of  such 
office  until  the  next  subsequent  session  of  the  legislature. 

6bc.  18.  When  at  any  time  there  shall  be  in  either  of  the 
counl^  or  precinct  offices,  no  officer  duly  authorized  to  exe- 
cute me  duties  thereof  some  suitable  person  may  be  appointed 
by  the  county  commissioners,  to  ]perjform  the  duties  of  either 
of  said  offices :  Provided^  That  in  case  there  is  no  boad  of 
county  commissioners  the  governor  may,  on  notice  of  sudi 
vacancy  create  or  fill  such  board. 

Sic.  14.  Eveiy  person  so  appointed  in  pursuance  of  either 
of  the  last  two  preceding  sections,  shall,  after  taking  the  oath 
prescribed,  and  filing  the  requisite  bond,  if  any  continue  ta 
exercise  and  perform  the  duties  of  the  office  to  which  they 
shall  be  appointed,  until  such  vacancy  shall  be  regularly 
supplied  as  provided  bv  law. 

Sec.  15.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor, 

AppaovBD,  January  29th,  1864. 


TEESPASSma  OF  AIHMALS. 

An  Act  to  prevent  the  Tres^sing  of  Animals  upon  Private 
Property. 

£e  it  enaeted  hy  the  LegiahHoe  Assembly  of  the  Tmitory  of  Idaho 

as  foUows: 

Section  1.  If  any  horse,  mule,  jack,  jenny,  hogj  sheep, 
^oat,  or  any  head  of  meat  cattle  shall  break  into  any  ground 
inclosed  bv  a  lawful  fence,  the  owner  or  manager  of  such 
animal  shall  be  liable  to  the  owner  of  such  inclosed  premises 
for  all  damages  sustained  by  such  trespass ;  and  if  the  trespass 
be  repeated,  by  neglect  of  the  owner  or  manager  of  such 
animals,  he  shall,  for  the  second  or  every  subsequent  offence 
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or  trespass,  be  subject  to  double  the  damages  of  such  trespass 
to  the  owner  of  said  premises. 

Sbo.  2.  If  any  owner  or  occupier  of  any  grounds  or  crops 
trespassed  upon,  provided  said  ground  be  inclosed  within  a 
fence,  by  animals  enterine  upon  or  breaking  into  his  or  their 
grounds,  whether  inclosed  by  a  lawful  fence  or  not,  shall  kill| 
maim  or  materially  injure  the  animal  or  animals  so  trespassing, 
he,  she  or  they  shall  be  liable  to  the  owner  of  such  stock  for 
aU  damages  and  for  the  costs  accruing  from  a  suit  for  damages, 
when  necessarily  resorted  to  for  their  recovery ;  Provmd. 
The  owner  or  occupier  of  such  grounds  or  crops  so  damaged 
and  so  trespassed  upon  may  take  up  and  safely  keep,  at  the 
expense  of  the  owner  or  owners  thereof,  after  due  notice  to 
said  owners  of  such  known  animals,  or  so  many  of  them  as 
may  be  necessary  to  cover  the  damages  he  may  have  sustained, 
for  ten  days ;  the  same  may  be  posted  under  the  estray  lawa 
of  tiie  territory*  And  before  restitution  shall  be  had  by  the 
owner  or  owners  of  such  animals,  all  damages  done  by  them, 
as  well  also  as  the  expenses  of  posting  and  keeping  them, 
diflill  be  paid.  An^  justice  of  the  peace  in  the  township  or 
precinct  shall  have  jurisifiction  of  all  such  reclamation  of  ftii- 
mals,  together  with  the  damages,  expense  of  keeping  and 
posting  the  same,  when  the  amount  claimed  does  not  exceed 
one  hundred  dollars. 

Bbo.  8.  When  two  or  more  persons  shall  cultivate  lands  un- 
der one  inclosure,  neith^  of  them  shall  place  or  cause  to  be 
placed,  any  animal  on  his,  her  or  their  around,  to  the  injuxr 
or  damage  of  liie  other  or  others,  but  snail  be  liable  for  all 
damaeed  thus  sustained  by  the  other  or  others ;  and  if  repeated 
after  due  notice  is  given,  and  for  every  subsequent  repetition, 
double  damages,  to  be  recovered  in  any  court  naving  jurisdic- 
tion. 

Bfio.  4«  This  act  shall  take  effect  tod  be  in  force  from  and 
after  its  approval  by  the  governor. 

Appbovbd  January  29, 1864. 
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JAILS,  ETC. 

An  Act  in  relation  to  common   Jails  and  the   PriBoneia 
thereof. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  There  shall  be  built,  or  provided,  kept  and 
maintained,  in  good  repair,  in  each  county,  one  common  jail, 
at  the  expense  of  the  county. 

Sec  2.  The  county  commissioners  shall  have  the  care  of 
building,  inspecting,  and  repairing  such  jail,  and  shall  once, 
every  three  months,  inquire  into  tne  state  thereof  as  respects 
the. security  thereof,  treatment  and  condition  of  the  prisoners, 
and  shall  take  all  necessary  precaution  against  escape,  sick- 
ness, or  infection. 

Sec  8.  The  sheriff  shall  have  the  custodv  of  the  jail  in 
his  county,  and  of  the  prisoners  therein,  and  shall  keep  the 
same  personally,  or  bv  his  deputv,  for  whose  acts  he  shall  be 
responsible,  and  shall  furnish  ail  necessary  sustenance,  bed- 
ding, clothing,  fuel,  and  medical  attendance,  for  the  prisoners 
committed  to  his  custody,  and  the  commissioners  shall  allow 
him  reasonable  compensation  out  of  the  county  treasury,  not 
exceeding  two  dollars  per  day,  for  the  support  of  all  prisoners 
confined  on  criminal  process. 

Sec  4.  The  sheriff  may  appoint, one  or  more  pallors,  who, 
in  case  of  the  absence  or  disability  of  the  shenff,  or  during 
any  vacancy  in  the  oi&ce,  shall  have  the  custody  of  the  jaa 
and  the  prisoners  therein. 

Sec  5.  If  any  sheriff  or  jailor,  shall  defraud  any  prisoner 
of  his  allowance,  or  shall  not  allow  reasonable  allowance  and 
accommodation,  he  shall  forfeit  fifty  dollars  for  each  offence, 
to  be  recovered  by  an  action  of  debt  by  the  county  commis- 
sioners, for  the  use  of  the  county. 

Sec  6.  Everjr  jailor,  five  days  prior  to  the  opening  of  each 
term  of  the  district  court,  in  the  district  in  which  his  county 
is  situate,  shall  return  to  the  commissioners  of  his  county  a 
certified  list  of  all  the  prisoners  then  in  his  custody,  with  the 
time  and  causes  of  their  confinement,  and  the  len^h  of  the 
term  for  which  they  were  committed ;  and  he  shall,  also,  re- 
turn to  said  commissioners,  within  five  days  after  the  close 
of  said  term  of  said  court,  the  name,  and  cause,  and  term  of 
commitment,  of  every  prisoner  committed  during  said  term 
of  court ;  and  any  jailor,  who  shall  neglect  to  make  such  re- 
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turoy  for  every  such  neglect  shall  pay  a  fine  not  exceeding 
fifty,  nor  less  than  twenty  dollars,  to  be  imposed  at  the  next 
succeeding  term  of  said  court,  on  information  of  said  com- 
missioners of  such  neglect ;  and  such  fine  shall  go  to  the 
county. 

Seo.  7.  PersoDS  may  be  committed  under  the  authority  of 
the  United  States,  to  any  jail,  upon  payment  of  the  expenses 
of  supporting  such  prisoners,  five  dollars  per  month  to  the 
county  for  the  use  oi  the  jail,  and  all  legal  fees  of  the  jailor ; 
and  the  sheriff  shall  receive  such  prisoners,  and  subject  them 
to  the  same  discipline,  and  treatment,  and  be  liable  for  any 
neglect  of  duly  as  in  case  of  other  prisoners ;  but  the  county 
in  no  case  shall  be  liable  for  any  escape. 

Sbo.  8.  Whenever  any  prisoner,  under  conviction  for  any 
criminal  offence,  shall  be  confined  in  any  jail  for  any  liabilily 
to  pay  any  fine,  forfeiture,  or  costs,  or  to  procure  sureties,  im 
district  court,  upon  satisfiEu^tory  evidence  of  such  inabilily, 
may  in  lieu  thereof,  confine  such  person  in  the  county  jail,  &t 
the  rate  of  two  dollars  per  day,  until  the  forfeiture  or  costs  so 
imposed  shall  be  satisfied ;  and  in  such  case,  the  sheriff  mav 
hire  out,  or  put  to  labor  such  person  or  persons,  and  shall 
charge  the  earnings  of  said  prisoners  to  himself,  for  the  sus- 
tenance of  said  priBoners ;  any  surplus  that  may  accrue  from 
such  labor,  shall  be  paid  into  the  county  treasury  to  the  credit 
of  said  prisoner. 

Bio.  9.  Whenever  from  any  sufficient  cause  the  sheriff 
shall  think  it  expedient  that  the  prisoners  be  removed  from 
the  jail  of  his  county,  on  application  in  writing  to  the  gov- 
ernor of  the  territory,  by  the  sheriff  and  commissioners  of 
such  county,  the  governor  may  order  said  prisoners  to  be  re* 
moved  to  some  other  jail,  anywhere  within  the  territory,  there 
to  be  detained  in  the  same  manner  and  by  the  same  process  as 
in  the  jail  from  whence  they  were  removed,  until  remanded 
back,  by  a  similar  process,  or  discharged  according  to  law. 

Sbo.  10.  All  the  expenses  of  removing  and  maintaining 
prisoners,  incurred  unoer  the  preceding  section,  shall  be  de- 
frayed by  the  county  from  which  they  were  so  removed. 

Sbo.  11.  All  acts  and  parts  of  acts,  inconsistent  with  this 
act,  are  hereby  repealed ;  and  this  act  shall  take  effect  from 
and  after  its  approval  by  the  governor. 

Appbovbd,  January  18th,  1864. 


WELD  GAME. 

Ah  Acr  relating  to  Wild  Game. 

Be  it  enacted  by  the  Le^latio^  Assembly  of  the  Terriiofry  i^  Idaho^ 

(1^  foUowf: 

BiDOTioir  1.    That  it  sliall  be  unlawfiil  for  anr  person  or 

Srsons  in  tiie  territory  of  Idaho^  at  any  time  after  the  first 
y  of  Febraary;  and  before  the  first  da^  of  Jaly  in  eadi  year, 
to  oatchy  kill,  or  destroy,  or  to  pursue  with  sneh  intention,  any 
buffiJo,  de^,  antelope,  elk,  monntain  sheep,  or  goat,  or  to 
have  in  his  possession  or  to  expose  for  sale  any  of  the  wild 
game,  or  animals  mentioned  in  tois  eection,  daring  the  season 
when  the  killing,  injuring,  or  pnrsuinj^  is  herein  prohibited: 
Prcvidedy  That  nothing  in  this  act  AaU  be  so  oonstmed  as  to 
prohibit  any  person  or  persons  from  taking  any  animals  at  any 
&ne  for  the  purpose  of  taming  the  same,  or  for  scientific 

Sso.  2.  Any  person  or  persons  offending  a^nst  this  act' 
on  conviction  tibereo^  shall  forfeit,  and  pay  for  every  such 
offence,  a  penalty  of  not  less  than  five  doliara,  nor  more  than 
two  hundred  dollars,  to  be  recovered  with  costs  of  suit  in  a 
civil  action  in  the  name  of  the  people  of  the  United  States  of 
the  territory  of  Idaho,  before  any  justice  of  the  peace ;  the 
fine  so  cc^ected  iriiall  be  paid  into  the  county  treasuiy  for  the 
benefit  of  said  county  where  such  action  shall  belNPOugfat; 
all  such  fines  and  costs,  shall  be  collected  without  stay  of  ex- 
ecution, and  such  defendant  may,  by  order  of  the  court,  be 
confined  witiiin  the  county  jail  until  such  fines  and  costs  i^U 
have  been  paid. 

Bbo.  8.  This  act  to  take  eff&ot  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approvbd,  January  16th,  1864. 
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TIME  OF  MEETING  OP  LEOISLATUEE. 

An  Act  to  fix  the  Time  of  Meeting  of  the  Legislative  Assem*- 
bly  of  the  Territory  of  Idaho. 

Be  it  enaeied  hy  ike  Legislative  Aeaemhly  of  the  TtrriUny  of  liiako^ 

03  follows: 

Section  1.  Hereafter  the  legislative  assemblv  of  this  ter- 
ritory shall  convene  on  the  second  Monday  of  November,  of 
each  vear,  at  the  territorial  capitol,  at  the  hour  of  twelve 
o'clock,  (m). 

Sso.  2.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Appbovbd,  February  1st,  1864. 


SECUKITIES. 
An  Act  to  Prevent  Officers  Dealing  in  certain  Becnrities. 

Be  it  enacted  by  the  LegislcUive  Aesemhly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  The  territorial  treasurer  and  auditor,  and  the 
several  county,  city  or  town  corporation  officers  in  this  terri- 
tory, are  hereby  expressly  j>rohibited  from  purchasing  or  sel- 
ling, or  in  any  manner  receiving  to  their  own  use  or  benefit,  or 
to  ^e  use  and  benefit  of  any  person  or  persons  whatever  any 
territory,  county,  or  city  or  town  warrants,  scrip,  orders,  de- 
mands, claim  or  claims,  or  other  evidence  of  indebtedness 
against  the  territory;,  or  any  county,  or  city  or  town  tibereof. 

Sbc.  2.  The  territorial  treasurer  and  auditor,  and  all  countyi 
city  or  town  corporation  officers,  are  prohibited  from  purchas* 
ing  or  being  interested,  or  receiving,  or  selling,  or  transferrin  fff 
or  causing  to  be  purchased,  received,  sold  or  transferred, 
either  in  person  or  by,  or  through  the  agency  or  means  of  any 
person  or  persons  whatever,  any  interest,  claim,  demand,  9r 
other  evidence  of  indebtedness  against  the  territory,  or  any 
county,  or  city  or  town  corporation  thereof,  either  directly  or 


600  GENERAL  LAWS. 

indirectly ;  nor  shall  any  clerk  or  employee  of  any  such,  offi- 
cer, or  officers,  nor  the  commissioners  employed  or  to  be  em- 
ployed to  fund  any  county,  city  or  town  corporation  indebted- 
ness, be  allowed  to  make  any  such  purchase,  sale,  or  transfer, 
or  bargain,  in  any  manner  for  any  territory,  county,  city  or 
town  corporation  iudebtedness  be  allowed  to  make  any  such 
purchase,  sale,  or  transfer,  or  bargain,  in  any  manner  ^r  any 
territory,  county,  city  or  town  corporation,  warrants,  scrips, 
demands  or  other  evidence  of  indebtedness  against  the  terri- 
tory, or  any  county,  city  or  town  corporation  thereof. 

b£0.  3.  It  shall  be  the  duty  of  the  territorial  treasurer  and 
the  several  county,  city  or  town  corporation  treasurers,  of  the 
territory,  to  refuse  to  redeem  any  warrants,  against  the  terri- 
tory, or  any  county,  city  or  town  corporation  thereof,  when- 
ever it  shall  come  to  their  knowledge  that  such  warrants,  scrip 
or  other  evidence  of  indebtedness  h^  been  purchased,  sold, 
received,  or  transferred  in  violation  of  the  provisions  of  this  act 

Sec.  4.  All  public  officers  herein  referred  to,  shall  have 
the  right  to  sell  or  transfer  any  evidence  of  public  indebted- 
ness which  may  be  issued  according  to  law  and  held  by  such 
officers  for  services  by  them  to  the  territory,  county,  city  or 
town  corporation,  legally  and  justly  due ;  and  this  act  shall 
not  be  deemed  to  prevent  the  purchase,  sale  and  transfer  of 
any  funded  public  indebtedness  whatever  of  the  territory  or 
of  any  county,  city  or  town  corporation. 

Seo.  5.  It  shall  be  the  duty  of  any  officer  charged  with  the 
disbursement  of  any  public  moneys,  or  any  evidence  of  public 
indebtedness,  when  he  shall  be  informed  by  affidavit  of  the 
violation  of  any  of  the  provisions  of  this  act,  by  any  officer 
whose  account  is  to  be  settled,  audited  or  paid  by  him,  to  with- 
hold any  settlement  or  payment  of  the  same,  and  to  cause 
said  officer  to  be  prosecuted  for  a  felony ;  and  on  conviction 
any  officer  guilty  of  any  violation  of  the  provisions  of  this  act, 
shall  be  punished  by  a  fine  of  not  less  than  five  hundred  dol- 
lars, and  shall  be  imprisoned  in  the  territorial  prison  for  a  term 
of  not  less  than  two  months ;  such  conviction  shall  operate  as 
a  forfeiture  of  office,  and  the  party  convicted  shall  forever  be 
dis(]^ualified  from  holding^  any  office  of  trust  or  profit  in  this 
temtoiy.  Any  person  giving  information  which  may  lead  to 
the  conviction  of  any  person  under  the  provisions  of  this  act, 
shall  be  entitled  to  one  half  of  any  fine  assessed  upon  and 
collected  from  any  such  officer. 

Sec.  6.  This  act  to  take  efiect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Appbovbo  January  22d,  1864. 
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CERTAm  COUNTY  TREASURERS, 

An  Act  relating  to  certain  County  Treasurers,  etc. 

Be  it  enacted  by  the  Leffislatwe  Assembly  of  the  Territory  of  Idaho 

as  follows: 

'  Section  1.  The  county  treasurers  of  the  counties  of  Nez 
Perce,  Idaho,  Boise,  and  Shoshone,  shall,  on  or  before  the 
twentieth  day  of  March,  one  thousand  eight  hundred  and 
sixty-four,  pay  over  to  the  territorial  treasurer  of  the  territory 
of  Idaho,  all  moneys  held  by  them  as  such  county  treasurers 
for  the  use  of  the  territory  under  and  by  virtue  of  any  law  of 
"Washington  territory, 

Sbc,  2.  The  territorial  treasurer  is  hereby  required  to  re- 
ceive any  and  all  moneys  thus  paid  by  said  countv  treasurers, 
or  any  of  them,  and  receipt  for  the  same  to  saia  treasurers, 
which  receipt  shall  discharge  them  trom  all  liability. 

Sbo.  8.  For  a  failure  to  complv  with  the  provisions  of  this 
act,  they,  and  their  sureties,  shall  be  liable  on  their  official 
bonds ;  and  it  is  hereby  made  the  duty  of  the  several  district 
attorneys  in  the  several  counties  designated  in  the  first  section 
of  this  act,  to  prosecute  said  county  treasurers  before  any  court 
having  jurisdiction  of  the.  same. 

Sbc.  4.  This  act  to  take  eftect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved  January  13th,  1864. 


MARkS  FOR  SIGNATURES. 

An  Act  to  provide  for  Marks  instead  of  Signatures. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

asfoUotos: 

Section  1.  The  signature  of  a  parly,  when  required  to  a 
written  instrument,  shall  be  equally  valid  if  the  party  cannot 
write ;  Provided^  The  person  make  his  mark,  the  name  of  the 
person  making  the  mark  being  written  near  it,  and  the  mark 
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being  witnessed  by  a  person  who  writes  his  own  name  upon 
such  instramenty  as  a  witness. 

8bg.  2.    This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  tiie  governor. 

Afp£Oved  January  4thy  1864. 


OBSERVANCE  OF  LOKD'S  DAT* 

Ak  Aot  for  the  better  Observance  of  the  Lord's  Da^y. 

JBe  it  enacted  hy  the  Legislative  AzsemlbUy  of  the  Territory  of  Idaha 

as  follows : 

Sbcimok  1.  STo  person  shall  keep  open  any  play  house  or 
theatre,  race  grouna,  cock  pit,  or  play  at  any  game  of  chance, 
for  ^in,  or  engage  in  any  noiqr  amusements,  on  the  first  day 
of  the  week  commonly  <»illed  Lord's  Day. 

Sbo.  2.  ¥0  ju<ficial  business  shall  be  transacted  by  a&y 
court,  except  deliberations  of  a  iury,  who  have  received  a  case 
on  a  we^  day,  so  called,  and  who  may  recdveturtheriiiBtruo- 
ticms  firom  the  court,  at  Iheir  request,  or  deliver  their  verdict, 
nor  any  civil  process  be  served  bv  i^rtifying  or  attesting  offi* 
cer,  nor  any  record  made  by  any  legally  appointed  or  efocted 
officer,  upon  the  first  day  of  the  week^  commonly  oaUed  the 
Lords  Day ;  Promded,  That  criminal  process  may  issue  for 
apprehension  of  any  person  charged  with  crime,  and  criminal 
examination  to  be  proceeded  with. 

Sec.  8.  Any  person  or  persons  violating  the  provisions  of 
the  two  preceding  sections  of  this  act,  shall  be  punished,  on 
conviction  thereof  by  a  fine  of  not  less  than  thirty  dollars,  nor 
more  than  two  hundred  and  fifty  dollars  for  each  offence. 

Sec  4.  Justices  of  the  ^eace  may  have  jurisdiction  of  all 
complaints  arising  under  this  act. 

Sec.  5.  On  complaint  of  any  person,  before  a  justice  of  the 
peace,  the  person  or  persons  found  guil^  of  any  offence  spec!* 
fied  in  this  act,  shall  be  fined  ae  laoresaid,  to  be  paid  to  the 
treasurer  of  the  territoiy,  for  the  benefit  of  common  schools ; 
and  the  offender  shall,  in  addition  to  the  said  fine,  and  the 
costs  of  prosecution,  give  bonds,  with  two  good  and  sufficient 
sureties,  m  the  sum  ^  no  less  than  two  hundred  doUars,  for 
good  behavior  during  any  time  within  the  discretion  of  thd 
court,  BxiA  stand  eommitteu  until  ti^e  whole  order  is  complied 
with  and  the  fime  be  paid. 


Sec.  6.    This  act  to  take  efiSdct  and  be  in  force  from  and 
after  ita  aj^roval  by  the  goyemor, 

Appboveo  January  23, 1864. 


PRESERVATION  OP  PILES  OP  NEWSPAPERS.  . 

An  Act  to  pro^de  for  the  Preservation  of  files  of  the  various 
Newspapers  published  in  Territory  of  Idaho. 

£eU  enacted  by  the  Leffialafive  Assembbf  of  the  Territory  of  Idaho 

as  follows : 

SBOTioif  1.  The  secretary  of  the  territory  of  Idaho  is  hereby 
authorized  and  empowered  to  subscribe  for  one  copy  of  each 
of  the  newspapers  at  present  published  in  the  territory  of 
Idaho,  to  wit :    The  Golden  Age  and  the  Boise  News.  • 

Sio.  2.  It  shall  be  the  duty  of  the  secretary  of  the  territory 
carefblly  to  preserve  the  files  of  each  ote  of  the  said  news- 
papers, and  at  the  eviration  of  each  quarter  of  three  months^ 
to  cause  the  same  to  be  securely  and  substantially  bound  tixe  files 
of  the  Golden  Age  and  Boise  News,  and  other  papers  that  may 
benrinted  within  this  territory  after  the  passage  of  this  act. 

CEO.  8.  It  shall  fiirtlier  be  the  duty  of  the  secretary  of  the 
territory  to  receive  such  bound  volumes  into  his  custody  and 
deposit  them  in  the  archives  of  Uie  territory,  where  they  shall 
be  kept  subject  to  the  inspection  of  the  public ;  but  the  secre- 
tary of  the  territory  shall,  at  no  time,  permit  any  person  or  • 
persons  to  remove  said  volumes  fi'om  the  office  where  said  ar- 
chives are  preserved. 

Sbc.  4.  The  secretary  of  the  territory  is  hereby  authorized 
to  draw  upon  the  general  fund  for  the  payment  of  such  ex- 
penditures as  may  1)0  necessarily  incurred  m  carrying  out  the 
provisions  of  this  act. 

Beo.  5.  This  aftt  to  take  efTect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Appboved  January  22dy  1864. 
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MARRIAGES,  COHABITATION,  ETC. 

An  Act  to  prohibit  MarriaffeB  and  Cohabitation  of  Whites 
with  Indians,  Chinese  and  persons  of  African  descent. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

asfoUows: 

Section  1.  If  any  white  man  or  woman  intermarry  with 
any  person  of  African  descent,  Indian  or  Chinese,  the  parties 
to  such  marriag;e  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  be  imprisoned  in  the  territorial 
prison  for  a  term  not  less  than  one  year  nor  more  than  two 
years. 

Sec  2.  It  any  person  authoriied  to  perform  the  marriage 
ceremony,  shall  unite  any  such  person  as  mentioned  in  this  act 
In  marriage,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction,  be  subject  to  imprisonment  in  the  territorial 
prison  for  a  period  not  less  than  one  year  nor  more  than  three 
^ears. 

.  Sec.  8.  That  if  any  white  person  shall  live  and  cohabit  to- 
gether with  any  person  of  Afncan  descent,  Indian  or  Chinese, 
m  a  state  of  fornication,  such  person  so  offending  shall,  on  con- 
viction thereoi^  be  fined  in  any  sum  not  exceeding  five  hun- 
dred dollars,  nor  less  than  one  hundred  dollars,  or  be  impri- 
soned in  the  county  jail  not  less  than  six  nor  more  than  twelve 
months,  or  both  such  fine  and  imprisonment  as  the  court  may 
order ;  Provided,  That  nothing  contained  in  any  section  of  this 
act  be  so  construed  as  to  in  any  way  affect  any  contract  of  mar- 
riage already  entered  into,  nor  the  legitimacy  of  children  bora 
under  such  contract. 

Sec  4.  All  fines  collected  under  this  act  shall  be  paid  into 
the  treasury  of  the  county  in  which  the  conviction  is  had,  and 
set  apart  for  the  common  school  fund  of  the  territory. 

Sec  5.  This  act  to  take  effect  from  and  after  the  first  day 
of  March,  eighteen  hundred  and  sixty-four. 

Approved  January  6th,  1864. 
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OFFICIAL  OATHS. 

An  Act  to  regulate  Official  Oaths. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  That  all  officers  elected,  appointed  or  chosen  in 
this  territory,  before  entering  upon  the  duties  of  their  office, 
and  all  attomevs,  counsellors  and  solicitors  in  chancery,  in  all 
the  courts  of  this  territory,  before  being  admitted  to  practice, 
shall  take  and  subscribe  to  the  following  oath  before  some  per- 
son competent  to  administer  oaths  in  this  territory,  viz :  ^^  I, 
(here  name  the  person  and  office  to  which  he  has  been  elected, 
appointed  or  chosen)  do  solemnly  swear  ^or  affirm)  that  I  will 
support,  protect  and  defend  the  constitution  and  government 
of  the  United  States  against  all  enemies,  whether  domestic  or 
foreign,  and  that  I  willbear  true  faith,  allegiance  and  loyalty 
to  the  same,  any  ordinance,  resolution  or  law  of  any  state  con- 
vention or  legislature  to  the  contrary  notwithstanding ;  and 
further,  that  I  do  this  with  a  full  determination,  pledge  and  pur- 
pose, without  any  mental  reservation  or  evasion  whatever ;  and 
further,  that  I  will  well  and  faithfully  perform  all  the  duties 
which  may  be  required  of  me  by  law,  so  help  me  Qod." 

Sec.  2.  All  attornevs,  counsellors  and  solicitors  in  chan- 
cery, who  have  been  anmitted  to  the  bar  of  the  courts  of  this 
territory  prior  to  the  passage  of  this  act,  shall  not  be  allowed 
to  appear  or  practice  m  any  court  of  this  territory  on  and 
after  the  first  Monday  in  February,, eighteen  hundred  and  sixty- 
four,  unless  he  shall  take  and  subscnbe  to  the  foregoing  oath. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Appeovex)  December  28th,  1863. 


MONEY  OF  ACCOUNT  AND  INTEREST. 

An  Act  In  relation  to  Money  of  Account  and  Interest 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

asfoUows: 

Section  1.    The  money  of  account  of  this  territory  shall  be 
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the  dollar,  cent  and  mill:  And  all  accounts  in  the  public 
offices,  and  other  public  accounts,  and  all  proceedings  in 
courts,  shall  be  kept  and  had  in  conformity  to  this  regulation. 

Seo.  2.  itTothing  contained  in  the  preceding  section  shall 
tdtiate  or  affdct  any  account,  charge  or  entry  originally  made, 
or  any  note,  bond,  or  other  instrument,  expressed  in  anv  other 
money  of  account  but  the  same  shall  be  reduced  to  dollars  or 
parts  of  dollars,  as  hereinbefore  directed,  in  any  suit  there- 
upon. 

Sec.  8.  In  all  judgments  and  decrees  rendered  by  any  court 
of  justice,  for  any  debt,  damages,  or  costs,  and  in  all  execu- 
tions issued  thereon,  the  amount  shall  be  computed,  as  near  as 
maybe,  in  dollars  and  cents,  rejecting  smaller  mictions,  and  no 
judgment  or  other  proceedings,  shall  be  considered  erroneous 
fbr  such  omission. 

Sec.  4.  When  there  is  no  express  contract  in  writing, 
firing  a  diflferent  rate  of  interest,  interest  shall  be  allowed  at 
the  rate  of  ten  per  cent  per  annum,  for  all  moneys  after  they 
become  due  on  any  bona,  bill,  or  promissoiy  note,  or  other 
instrument  of  writmg,  or  any  judgment  recovered  before  any 
court  in  this  territory,  for  money  lent,  for  money  due  on  the 
settlement  of  account  from  the  day  on  which  the  balance  is 
ilscertained,  and  for  money  recovered  to  the  use  of  another. 

Sec.  6.  Parties  may  agree  in  writing  for  the  payment  of 
any  rate  of  interest  whatever  on  money  due,  or  to  become  due 
on  any  contract ;  any  judgment  rendered  on  such  contract 
shall  bear  interest  at  the  rate  of  ten  per  cent,  per  annum  until 
satisfied. 

Seo.  6.  This  act  to  take  effect  from  and  afterits  approval 
by  the  governor. 

Approved,  January  13, 1864.  / 


WEIT  OF  HABEAS  CORPUS. 

An  Act  concerning  the  writ  of  Habeas  Corpus. 

Be  it  enacted  by  the  LegislaHoe  Assembly  of  the  Territory  of  Idaho 

asfoUows: 

Section  1.    Every  person  unlawfully  committed,  detained, 
confined,  or  restrained  of  his  liber^,  under  any  pretense 
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wbateyer,  may  prOBecute  a  writ  of  habeas  carpus  to  inquire  into 
the  cause  of  such  impriBonment. 

Sxc.  2.  Application  for  such  writ  shall  be  made  by  petition 
Bigned  either  oy  the  party  for  whose  relief  it  is  intended,  or  by 
some  person  in  his  or  her  behalf,  and  shall  specify :  First 
That  the  person  in  whose  behatf  the  writ  is  applied  for  is 
imprisoned  or  restrained  of  his  liberty,  the  officer  or  person 
by  whom  he  or  she  is  so  confined  or  restrained,  and  the  place 
where ;  naming  all  the  parties,  if  they  are  known,  or  descri-< 
bing  them,  if  they  are  unknown.  Second.  If  the  imprison* 
ment  be  aliened  to  be  illegal,  the  petition  must  also  state  in 
what  the  alTeged  illegali^  consists.  Third.  The  petition 
must  be  verifira  by  the  oath  or  affirmation  of  the  party  making 
the  application. 

Bso.  8.  Such  writ  of  habeas  corpus  may  be  granted  by  any 
judge  of  the  supreme  court  or  district  courts,  at  any  time,  in 
term  or  vacation. 

810.  4u  Any  judge  empowered  to  ^nt  a  writ  applied  for 
under  this  act,  if  it  appear  that  the  wnt  ought  to  issue,  shall 
grant  the  same  without  delay. 

Sso.  5.  Such  writ  shall  be  directed  to  the  officer  or  port^ 
having  such  prisoner  in  custody  or  under  restraint,  command* 
inghim  or  them  (as  the  case  may  be)  to  have  the  body  of  such 

Crson  so  unimBoned  or  detained,  as  is  alleged  by  the  petition, 
fore  the  judge  at  such  time  as  the  judge  shaU  direct,  speci- 
fying in  such  writ  liie  place  where  the  petition  will  be  heard ; 
to  do  and  receive  what  shall  then  and  there  be  considered  con* 
eeming  such  person,  together  with  the  time  and  cause  of  his  or 
her  detention,  and  have  then  and  there  such  writ. 

Sbc.  6.  K  such  writ  be  directed  to  the  sheriff  or  other  min- 
isterial officer,  it  shall  be  delivered  by  the  clerk  of  the  court 
presided  over  by  the  judge  issuing  said  writ,  to  such  officer 
without  delay* 

Sbc.  7.  If  such  writ  be  directed  to  any  person  other  than 
is  specified  in  the  last  preceding  section,  the  same  shall  be  de- 
livered to  the  sheriff  or  his  deputy,  and  shall  be  bv  him  served 
upon  such  person,  by  delivering  the  same  to  him  without 
delay. 

Sso.  8.  If  the  officer  or  person  to  whom  such  writ  i» 
directed  cannot  be  found,  or  shall  reflose  admittance  to  the 
officer  or  person  serving  or  delivering  such  writ,  the  same  may 
be  served  or  delivered  by  leaving  it  at  the  residence  of  the 
officer  or  person  to  whom  it  is  directed,  or  by  affixing  the  same 
<Hi  some  conspicuous  place  on  the  outside  of  his  dwelling 
house,  or  the  place  where  the  party  is  confined  or  under 
x^traint    The  service  of  said  wnt  is  made  by  serving  a  copy 
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and  exhibiting  the  original^  and  where  the  posting  is  required 
by  posting  a  copy. 

Sbc.  9.  If  the  officer  or  person  to  whom  such  writ  is 
directed  shall  refuse,  after  due  service  as  aforesaid,  to  obey  the 
same,  it  shall  be  the  duty  of  the  judge,  upon  affidavit,  to  issue 
an  attachment  against  such  person,  directed  to  the  sheriff,  or 
if  the  sheriff  be  the  defendant,  to  an  elisor  appointed  for  that 
purpose  bv  the  judge,  commanding  him  forthwith  to  appre- 
hend such  person  and  bring  him  immediately  before  such 
judge ;  and  upon  being  so  brought,  he  shall  be  committed  to 
the  common  jail  of  the  county,  until  he  make  due  return  of 
such  writ,  or  be  otherwise  legally  discharged. 

8bc.  10.  The  party  upon  wnom  sucn  writ  shall  be  duly 
served,  shall  state  in  his  return  plainly  and  unequivocally — 
First.  Whether  he  have  or  have  not  the  party  in  his  custody, 
or  under  his  power  or  restraint.  Second.  K  he  have  the 
party  in  his  custody  or  power,  or  under  his  restraint,  he  shall 
also  state  the  authority  and  cause  of  such  imprisonment  or 
restraint,  setting  forth  the  same  at  large.  Third.  If  the 
party  be  detained  by  virtue  of  any  writ,  warrant,  or  any  other 
written  authority,  a  copy  thereof  shall  be  annexed  to  the  re- 
turn, and  the  original  shall  be  produced  and  exhibited  to  the 
judge,  on  the  hearing  of  such  return.  Fourth.  K  the  officer 
or  person  upon  whom  such  writ  shall  have  been  served,  shall 
have  had  the  party  in  his  power  or  custodv,  or  under  his  re- 
straint, at  any  time  prior  or  subsequent  to  tKe  date  of  the  writ 
of  habeas  corpus^  but  such  officer  or  person  has  transferred  such 
custody  or  restraint  to  another,  the  return  shall  state  partic- 
ularly to  whom,  at  what  time  and  place,  for  what  cause,  and 
by  what  authority  such  transfer  took  place.  Fifth.  The  re- 
turn must  be  signed  by  the  person  making  the  same,  and, 
except  when  such  person  shall  be  a  sworn  officer  and  shall 
make  such  return  in  his  official  capacity,  it  shall  be  verified 
by  his  oath  or  affirmation. 

Sbo.  11.  K  the  writ  of  habeas  corpus  be  served,  the  person 
or  officer  to  whom  the  same  is  directed  shall  also  briog  the 
body  of  the  party  in  his  custody  or  restraint,  according  to  the 
command  of  the  writ,  except  in  the  case  specified  in  the  next 
two  sections. 

Sbo.  12.  Whenever,  from  sickness  or  infirmity  of  the  per- 
son directed  to  be  produced  by  any  writ  of  habeas  corpus^  such 
person  cannot,  without  danger,  be  brought  before  the  jud^ 
the  officer  or  person  in  whose  custody  or  power  he  or  she  is, 
may  state  that  fact  in  his  return  to  the  writ  verifying  the  same 
by  affidavit. 

Sbc.  13.    If  the  judge  be  satisfied  of  the  truth  of  such  alle- 
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gation  of  tickness  or  infinnity,  and  the  retnm  to  the  writ  is 
otherwise  sufficient,  such  judge  may  proceed  to  decide  on  such 
return  and  to  dispose  of  the  matter  as  if  such  party  had  been 
produced  on  the  writ,  or  the  hearing  thereof  may  be  adjourned 
until  such  party  can  be  produced* 

Sbo.  14.  The  judge  before  whom  a  writ  of  habeas  eorpiid 
shall  be  returned,  shall  immediately  after  the  return  thereof 
proceed  to  hear  and  ejcamine  the  return,  and  such  other 
matter  as  may  be  properly  submitted  to  his  hearing  and 
consideration. 

Sec.  15.  The  party  brought  before  the  judge  on  the  return 
of  the  writ,  ma^  deny  or  controvert  any  of  the  material  facts 
or  matters  set  K>rth  in  the  return,  or  except  to  the  sufficiency 
thereof,  or  allege  any  fact  to  show  either  that  his  or  her  im- 
prisonment or  detention  is  unlawful,  or  that  he  or  she  is  en- 
titled to  his  or  her  dischar^. 

Sec.  16.  Such  judee  shall  thereupon  proceed  in  a  sum- 
mary way  to  hear  such  allegation  and  proof  as  may  be  pro- 
duced against  such  imprisonment  or  detention,  or  in  favor  of 
the  same,  and  to  dispose  of  such  party  as  the  law  and  justice 
of  the  case  may  require. 

Sbc.  17.  Such  judge  shall  have  full  power  and  authority 
to  require  and  compel  the  attendance  of  witnesses  by  process 
of  subpoena  and  attachment,  and  to  do  and  perform  all  other 
acts  and  thin^  necessary  to  a  full  and  &ir  hearing  and  deter- 
mination of  tne  cause. 

Sec.  18.  If  no  legal  cause  be  shown  for  such  imprisonment 
or  restraint,  or  for  the  continuation  thereof,  such  judge  shall 
discharge  such  narty  from  the  custody  or  restraint  under  which 
he  or  she  is  held. 

Sec.  19.  It  shall  be  the  duty  of  such  judge,  if  the  time 
during  which  such  party  may  be  legally  detained  in  custody 
has  not  expired,  to  remand  such  party  if  it  shall  appear  that 
he  is  detained  in  custody  by  virtue  of  the  final  judraient  pr 
decree  of  any  competent  court  of  criminal  jurisdiction,  or 
upon  any  process  issued  upon  such  judgment  or  decree,  or  in 
cases  of  contempt  of  court 

Sec.  20.  If  it  appears  on  the  return  of  the  writ  of  habeas  car- 
pus that  the  prisoner  is  in  custody  by  virtue  of  tie  process 
from  any  court  in  this  territory,  or  judge  or  officer  thereof,  such 
prisoner  may  be  discharged  in  any  of  the  following  cases,  sub- 
ject to  the  restrictions  of  the  last  preceding;  section :  First 
When  the  jurisdiction  of  such  court  or  omcer  has  been  ex- 
ceeded. Second.  "When  the  imprisonment  was  at  first  law- 
ful, yet,  by  some  act,  omission,  or  event  which  has  taken  place 
afterwards,  the  party  has  become  entitled  to  be  discharged. 
89 
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Third.  When  the  procees  is  defective  in  some  matter  of  sub- 
stance required  by  law,  rendering  such  process  void.  Fourth. 
When  the  process,  though  proper  in  form,  has  been  in  a  case 
not  allowed  by  law.  Fifth.  When  the  person  having  the  cus- 
tody of  the  prisoner  is  not  the  person  allowed  by  law  to  detain 
him.  Sixth.  Where  the  imprisonment  or  restraint  is  not 
authorized  by  any  judgment,  order,  or  decree  of  any  court, 
nor  by  any  provisions  of  law.  Seventh.  Where  a  party  has 
been  committed  on  a  criminal  charge  without  reasonable  or 
probable  cause. 

Sec.  21.  If  any  person  be  committed  to  prison,  or  be  in 
custody  of  any  officer,  on  any  criminal  charge,  by  virtue  of 
any  warrant  or  commitment  of  a  justice  of  the  peace,  such 
person  shall  not  be  discharged  from  such  imprisonment  or 
custody  on  the  ground  of  any  defect  of  form  in  such  warrant 
or  commitment. 

Sbc.  22.  If  it  shall  appear  to  the  judge,  by  affidavit,  or 
upon  the  hearing  of  the  matter,  or  otherwise,  or  upon  the  im- 
plication of  the  process  or  warrant  of  commitment  and  such 
other  papers  in  the  proceedings  as  may  be  shown  to  such 
judge,  that  the  party  is  guilty  of  criminal  oflfence  or  ought 
not  to  be  discharged,  such  judge,  although  the  charge  be  de- 
fectively or  unsubstantially  set  forth  in  such  process  or  war- 
rant of  commitment,  shall  cause  the  complainant  or  other  ne- 
cessary witnesses  to  be  subpoenaed  to  attend  at  such  time  as 
shall  be  ordered,  to  testify  before  such  judge ;  and  upon  the 
examination  he  shall  discharge  such  prisoner,  let  him  or  her 
to  bail  (if  the  offence  be  bailable),  or  recommit  him  or  her  to 
custody,  as  may  be  just  and  legal. 

Sec.  23.  Whenever  any  person  may  be  imprisoned  or  de- 
tained in  custody  on  any  criminal  charge,  for  want  of  bail, 
such  person  shall  be  entited  to  a  writ  oi  habeas  corpus^  for  the 
purpose  of  giving  bail,  upon  averring  that  fact  in  his  petition, 
without  alleging  that  he  or  she  is  illegally  confined. 

Sec.  24.  Any  judge  before  whom  any  person  who  has 
been  committed  on  a  criminal  charge,  shall  be  brought  on  a 
writ  of  habeas  corpus^  if  the  same  be  liable,  may  take  a  recog- 
nizance from  such  person,  as  in  other  cases,  and  shall  file  the 
same  in  the  proper  court  without  delay. 

Sec  25.  if  any  person  brought  before  the  judge  on  the 
return  of  the  writ  be  not  entitled  to  his  discharge,  and  be  not 
bailed,  where  such  bail  is  allowable,  such  judge  shall  remand 
him  or  her  to  custody,  or  place  him  or  her  under  the  restraint 
from  which  he  or  she  waB  taken,  if  the  person  under  whose 
custody  or  restraint  he  or  she  was,  be  legally  entitled  thereto. 

Sec  26.    In  cases  where  any  party  is  held  under  illegal  re- 
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straint  or  cnstodv,  or  any  other  person  is  entitled  to  the 
restraint  or  custoay  of  such  party,  such  judge  may  order  such 
party  to  be  committed  to  the  restraint  or  custody  of  such  per- 
son as  is  by  law  entitled  thereto. 

Sec.  27.  Until  judgment  be  given  on  the  return,  the  judge 
before  whom  any  party  may  be  brought  on  such  writ  may 
commit  him  or  her  to  the  custody  of  the  sheriff  of  the  county, 
or  place  him  or  her  in  such  care  or  under  such  custody  as  his 
or  her  age  or  circumstances  may  require. 

Sec.  28.  No  writ  of  habeas  corpus  shallbe  disobeyed  for  de- 
fect of  form,  if  it  sufficiently  appear  therefrom  in  whose  cus- 
tody or  under  whose  restraint  the  party  imprisoned  or  re- 
strained is,  the  officer  or  person  detaming  him  or  her,  and  the 
judge  before  whom  he  or  she  is  to  be  brought. 

Sec.  29.  No  person  who  has  been  discharged  by  the  order 
of  the  judge  upon  a  habeas  corpus^  issued  pursuant  to  the  pro- 
visions of  this  act,  shall  be  again  imprisoned,  restrained  or 
kept  in  custody  for  the  same  cause,  except  in  the  following 
cases :  First  If  he  or  she  shall  have  been  discharged  fippm 
custody,  on  a  criminal  charge,  and  be  afterwards  committed 
for  the  same  offence,  by  legal  order  or  process.  Second.  If, 
frfter  a  discharge  for  defect  of  proof,  or  for  any  defect  of  the 
process,  warrant  or  commitment  in  a  criminal  case,  the  pris- 
oner may  be  again  arrested,  on  sufficient  proof,  and  committed 
by  legal  process  for  the  same  offence. 

Sec.  80.  Whenever  it  shall  appear,  by  satisfactory  proof, 
by  affidavit,  to  any  judge  authorized  by  law  to  grant  a  writ  of 
habeas  corpus^  that  anvone  is  illegally  held  in  custody,  confine- 
ment or  restraint,  and  that  there  is  ^ood  reason  to  believe  that 
such  person  or  persons  will  be  earned  out  of  the  jurisdiction 
of  the  judge  before  whom  the  application  is  made,  or  will  suf- 
fer some  irreparable  injury  before  compliance  with  the  writ  of 
habeas  corpus  can  be  enforced,  said  judge  may  cause  a  warrant 
to  be  issued,  reciting  the  facts,  ana  directed  to  the  sheriff  or 
any  constable  of  the  county,  commanding  such  officer  to  take 
such  person  thus  held  in  custody,  confinement  or  restraint,' 
and  bring  him  or  them  forthwith  before  such  judge,  to  be 
dealt  with  according  to  law. 

Sko.  81.  Such  judge  may  also,  if  the  same  be  deemed  ne- 
cessary, insert  in  such  warrant  a  command  for  the  apprehen- 
sion of  the  person  charged  with  such  illegal  detention  and 
restraint. 

Sbo.  82.  The  officer  to  whom  such  warrant  is  delivered 
shall  execute  the  same  by  bringing  the  person  or  persona 
therein  named  before  the  judge  who  may  have  directed  the 
issuing  of  such  warrant. 


612  GENERAL  LAWS. 

Sbc.  88.  The  person  alleged  to  have  aach  party  under  ille- 
gal confinement  or  restraint  may  make  return  to  such  warrant, 
as  in  the  case  of  a  writ  of  habeas  corpaSy  and  the  same  may  be 
denied,  and  like  allegations,  proofs  and  trial  shall  be  had 
thereon,  as  upon  the  return  to  a  writ  of  habeas  corpus. 

Sec.  34.  If  such  party  be  held  under  illegal  restraint  or 
custody,  he  or  she  shall  be  dtscharged ;  and  if  not,  he  or  she 
shall  be  restored  to  the  custody  of  the  person  entided  thereto, 
or  left  at  liberty,  as  the  case  may  require. 

Sbc.  85.  Any  writ  or  process  authorized  by  this  act  may  be 
issued  and  served  on  the  first  day  of  the  week,  commonly 
c^ed  Sunday,  or  any  other  non-judicial  day. 

Sec.  86.  All  writs,  warrants,  processes  and  subpoenas  au- 
thorized by  the  provisions  of  this  act,  shall  be  issued  by  the 
derk.of  the  court,  and  (except  subpcenas)  sealed  with  the  seal 
of  the  court,  and  shall  be  served  and  returned  forthwih,  unless 
the  judge  shall  specify  a  particular  time  fw  any  such  return. 

Sec.  87.  If  any  judge,  after  a  proper  application  is  made, 
shall  refuse  to  grant  an  order  for  a  writ  of  habeas  carpusy  or  if 
the  officer  or  person  to  whom  such  writ  may  be  directed  shall 
reftise  obedience  to  the  command  thereof,  he  or  she  shall  for- 
feit and  pay  to  the  person  aggrieved  a  sum  not  exceedinj^  five 
thousand  dollars — ^to  be  recovered  by  an  action  of  debt,  m  any 
court  having  cognizance  thereof. 

Seo.  88.  Any  person  having  in  his  custody  or  under  his 
restraint  or  power  any  person  tor  whose  relief  a  writ  of  habeas 
cofTpiis  shall  have  been  duly  issued,  pursuant  to  the  provisions 
of  this  act,  who,  with  the  intent  to  elude  the  service  of  such 
writ  or  to  avoid  the  effect  thereof,  shall  transfer  such  person 
to  the  custody  of  another,  or  shall  place  him  or  her  unaer  the 
power  or  control  of  another,  or  shall  conceal  or  exchange  the 
place  of  his  or  her  confinement  or  restraint,  or  shall  remove 
him  or  her  without  the  jurisdiction  of  such  jud^e,  shall  be 
deemed  guiltv  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  in  any  sum  not  exceeding  five  thousand  dollars, 
nor  less  than  one  thousand  dollars. 

8sc.  89,  Every  person  who  shall  knowinglv  aid  or  asast 
in  the  commission  of  any  offence  specified  in  the  last  preced- 
ing section  shall  be  deemed  guilty  of  a  misdemeanor,  and 
punished  as  in  the  last  preceding  section. 

Sec.  40.  Every  person  convicted  of  any  offence  under  the 
provisions  of  the  last  preceding  sections,  in  addition  to  the 
punishment  therein  mentioned,  may  be  also  imprisoned  in  the 
county  jail  for  a  term  not  exceeding  two  years. 


QBKBHAL  LAWS.  618 

Sbc.  41*    This  act  ahall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

AppROVSDy  January  22, 1864. 


.MARRIAGES  AND  DIVORCES. 
Ak  Act  regulating  Marriages  and  Divorces. 

JSe  U  enacted  bg  the  Legislaiive  Assembfy  of  the  Territory  of  Idaho 

as  follows: 

SscTiOK  1.  Marriage,  so  fiEir  as  its  validity  in  law  is  con- 
cerned, is  a  civil  contract,  to  which  the  consent  of  the  parties 
capable  in  law  of  contracting  is  essential. 

Sec.  2.  Eveiy  male  person  who  shiJl  have  attained  the  full 
a^  of  eighteen  years,  and  every  female  who  shall  have  at* 
tamed  the  full  age  ot  sixteen  years,  shall  be  capable  in  law 
of  contracting  marriage,  if  otherwise  competent :  Provided^ 
howevcTy  That  nothing  in  this  act  shall  be  construed  so  as  to 
make  the  issue  of  any  marriage  illegitimate,  if  the  persons 
contracting  sud  marriage,  or  either  of  them,  shall  not  have 
been  of  lawful  age  at  the  time  of  the  birth  of  said  issue :  and 
JProvidedy  further^  That  all  minors  who  shall  have  attained  the 
age  provided  in  this  act  for  the  contracting  of  marriage,  shall 
be  deemed  in  law  to  have  attained  their  majority  upon  en- 
tering into  the  bonds  of  matrimony. 

Sec  8.  "So  marriage  shall  be  contracted  while  either  of  the 
parties  shall  have  a  husband  or  wife  living,  nor  between  parties 
who  are  nearer  of  kin  than  second  cousms,  computing  by  the 
rules  of  the  civil  law,  whether  by  the  half  or  the  whole 
blood. 

Sbc.  4.  Marriages  may  be  solemnized  by  an^  justice  of  the 
peace  in  the  county  or  judicial  district  in  and  K>r  which  he  ia 
elected  or  apnointed,  and  they  may  be  solemnized  throughout 
the  territory  by  any  judge  of  a  court  of  record,  by  any  min- 
ister of  the  gospel,  and  by  the  governor  of  the  territory. 

SiEO.  6.  u  any  person  intending  to  manr  shall  be  under 
the  a^e  of  twenty-one,  if  a  male,  or  under  the  age  of  twenty 
vears  if  a  £i»male,  and  shall  not  have  had  a  former  wife  or 
husband,  the  consent  in  person,  or  in  writing,  of  the  parent  or 
guardian  having  the  custody  of  such  minor,  if  he  or  she  have 
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either  a  parent  or  guardian  living  in  this  territory,  shall  be 
g^ven  to  the  person  solemnizing  the  marriage  before  such  mar- 
riage shall  take  place. 

Sec.  6.  In  the  solemnization  of  marriage,  no  particular 
form  shall  be  required,  except  that  the  parties  shall  declare  in 
the  presence  of  the  judge,  minister,  or  magistrate,  and  the 
attending  witnesses,  that  they  take  each  other  as  husband  and 
wife,  and  in  every  case  there  shall  be  at  least  two  witnesses 
present,  besides  the  person  performing  the  ceremony. 

Sbo.  7.  When  a  marriage  shall  have  been  solemnized,  the 
person  solemnizing  the  same  shall  give  to  each  of  the  parties, 
if  required,  a  certificate  thereof,  specifying  therein  the  names 
and  residences  of  the  parties,  and  of  at  least  two  witnesses 
present,  and  of  the  time  and  place  of  such  marriage,  and 
when  the  consent  of  the  parent  or  guardian  is  necessary, 
stating  that  the  same  was  duly  given. 

Sbo.  8.  Every  person  solemnizing  a  marriage  shall  miake 
a  record  thereof,  and  within  three  months  after  such  marriage 
shall  make  and  deliver  to  the  recorder  of  deeds,  of  the  county 
where  the  marriage  took  place,  a  certificate  under  his  hand 
containing  the  particulars  mentioned  in  the  preceding  section. 
The  certihcate  may  be  in  the  following  form : 
Territory  of  Llaho,  \  __ . 
County  of .    J^^' 

This  is  to  certify  that  the  undersigned,  a  justice  of  the  peace 
of  said  county  (minister  of  the  gospel,  or  judge,  etc.,  as  the 

case  may  be),  did  on  the day  of ^  A.  D.  18—, 

join  in  lawful  wedlock  A.  B.  and  0*  D.,  with  their  mutual 
consent,  in  presence  of  E.  F.  and  G.  H.,  witnesses.  J.  P., 
Justice  of  the  peace. 

Sec.  9.  All  such  certificates  shall  be  filed  and  recorded  by 
the  said  recorder,  in  a  book  to  be  kept  by  him  for  that  pur- 
pose ;  and  he  shall  receive  a  fee  of  one  dollar  from  the  person 
solemnizing  the  marriage,  who  shall  be  entitled  to  receive  the 
same  from  the  parties  before  the  marriage. 

Sec.  10.  Every  person  solemnizing  a  marriage  who  shall 
neglect  to  make  and  deliver  to  the  recorder  a  certificate 
thereof,  within  the  time  above  specified,  shall  forfeit  for  such 
neglect  a  sum  not  less  than  twenty,  nor  more  than  fiftv  dol- 
lars ;  and  every  recorder  who  shall  neglect  to  record  sucm  cer- 
tificate, so  delivered,  shall  forfeit  the  luce  penalty. 

Sbo.  11.  If  any  person  shall  wilfully  midce  out  a  false  cer- 
tificate of  any  marriage  or  pretended  marriage,  he  shall  forfeit 
for  every  such  offence  a  sum  not  exceeding  five  hundred  dol- 
lars, or  may  be  imprisoned  in  the  territorial  prison  not  ex- 
ceeding one  year,  or  by  both  such  fine  and  impnsonment. 
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Sbo.  12.  If  any  person  shall  undertake  to  join  others  in 
marriage,  knowing  that  he  is  not  by  law  ftiUy  authorized  so 
to  do,  or  knowing  to  any  legal  impediment  to  the  proposed 
marriage,  he  shaU  on  conviction  be  fined  in  any  sum  not  ex- 
ceeding five  hundred  dollars,  and  be  imprisoned  in  the  terri- 
torial prison  until  such  fine  is  paid. 

Sbo.  18.  No  marriage  solemnized  before  anv  person  pro- 
fessing to  be  a  judge,  justice,  or  minister,  shall  be  deemed  or 
regarded  to  be  void,  nor  shall  the  validity  thereof  be  in  any 
way  affected  on  account  of  any  want  of  jurisdiction  or 
authority,  provided  it  be  consummated  with  a  fall  belief  on 
the  part  of  the  persons  so  married,  or  either  of  them,  that  they 
have  been  lawfully  joined  in  marriage. 

•  Sbo.  14.  The  ori^nal  certificate  and  record  of  marriage, 
made  by  the  judge,  justice,  or  minister,  as  prescribed  in  this 
act,  and  the  recora  thereof  by  the  recorder  of  the  county,  or 
a  copy  of  such  record,  duly  certified  by  such  recorder,  shall  be 
received  in  all  courts  and  places  as  presumptive  evidence  of 
the  fact  of  such  marriage. 

Sbo.  15.  Illegitimate  children  shall  become  legitimatized 
by  the  subsequent  marriage  of  their  parents  vrith  each  other. 

Ssc.  16.  AH  fines  and  forfeitures  arising  in  consequence 
of  a  breach  of  this  act,  shall  be  paid  into  the  county  treasury 
for  the  use  of  common  schools ;  and  in  all  cases  when  a  viola- 
tion of  the  provisions  of  this  act  is  not  declared  a  misdemeanor, 
said  fines  and  forfeitures  shall  be  recovered  by  a  civil  action, 
to  be  brought  by  any  person  aggrieved,  or  by  the  county 
treasurer. 

Sbc.  17.  All  marriages  solemnized  among  the  people 
called  Friends  or  Quakers,  in  the  form  heretofore  practiced 
and  in  use  in  their  meetings,  shall  be  good  and  valid. 

DIVORCE  AND  ALIMONY. 

Sbc.  18.  All  marriages  which  are  prohibited  by  law  on 
account  of  consanguinity  between  the  parties,  or  on  account 
of  either  of  them  having  a  former  husband  or  wife  then 
living,  shall,  if  solemnized  within  this  territory,  be  abso- 
lutely void,  vrithout  any  decree  of  divorce,  or  other  legal 
proceedings. 

Sec.  19.  When  either  of  the  parties  to  a  marriage,  forwant 
of  age  or  understanding,  shall  be  incapable  of  assenting 
thereto,  or  when  fraud  shall  have  been  proved,  and  there 
shall  have  been  no  subsequent  voluntary  cohabitation  of  the 
parties,  the  marriage  shall  be  void  from  the  time  its  nullity 
shall  be  declared  by  a  court  of  competent  authority* 
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Sec.  20.  In  no  case  sliall  a  marriage  be  acy  tidged  a  nullily 
on  the  ground  that  one  of  the  parties  was  under  age«  of  legal 
consent  if  it  shall  appear  that  the  parties,  after  they  attained 
such  age,  had»  for  any  time,  freely  cohabited  to^etixer  as  hus* 
band  and  wife,  nor  shall  the  marriage  of  any  msane  person 
be  adjudged  void  after  his  restoration  to  reason,  if  it  shall 
appear  that  the  parties  freely  cohabited  together  as  husband 
and  wife  after  such  insane  person  was  restored  to  a  sound 
mind. 

Sec.  21.  Wben  a  marriajB^e  is  supposed  to  be  void,  or  the 
validity  thereof  is  disputed  S>t  any  oi  the  causes  mentioned 
in  the  two  preceeding  sections,  either  party  mav  file  a  com- 
plaint  in  the  district  court  of  the  county  where  the  parties,'or 
one  of  them  resided,  for  annulling  the  same,  and  such  com- 
plaint shall  be  filed  and  proceedings  shall  be  had  thereon,  as 
m  the  case  of  proceedings  In  said  court  for  a  divorce,  and  upon 
due  proof  of  the  nullity  of  the  marriage,  it  shall  be  adjudged 
null  and  void. 

Sec.  22.  Divorce  from  the  bonds  of  matrimony  may  be 
obtained  by  complaint  under  oath  to  the  district  court  of  the 
county  in  which  the  cause  therefor  shall  have  accrued,  or  in 
which  the  defendant  shall  reside,  or  be  found,  or  in  whic]^  the 
plaintifi*  shall  reside,  if  the  latter  be  either  the  county  in  which 
the  parties  last  cohabited,  or  in  which  the  plaintifi*  shall  have 
resiaed  for  sis  months  before  suit  be  brought,  for  the  following 
causes :  First.  Impotency  at  the  time  of  .marriage,  continu- 
ing to  the  time  ot  divorce.  Second.  Adulteiv  since  the 
marriage,  remaining  unforgiven.  Third.  Willml  desertion 
of  either  party  by  the  other  for  the  space  of  two  years.  Fourth. 
Conviction  of  felony  or  infamous  crimes.  Fifth.  Habitual^ 
gross  drunkenness,  contracted  since  marriage,  of  either  party^ 
which  shall  incapacitate  such  party  from  contributing  nis  or 
ber  share  to  the  support  of  the  family.  Siicth.  Extreme 
cruelty  in  either  party.  Seventh.  I^eglect  of  the  husband 
for  the  period  of  two  years  to  provide  the  common  necessaries 
of  life,  when  such  neglect  is  not  the  result  of  poverty  on  the 
part  of  the  husband,  which  he  could  not  avoid  by  ordinary 
industry. 

Sec  28.  K  the  defendant  is  not  a  resident  of  the  territory, 
or  cannot  for  any  cause  be  personally  summoned,  the  coort, 
or  judge,  in  vacation,  may  order  notice  of  the  pendency  of 
the  suit  to  be  given  in  such  manner  and  during  such  time  as 
■hall  appear  most  likely  to  convey  a  knowledge  thereof  to  the 
defendant,  without  undue  expense  or  delay,  and  if  no  soch 
order  be  made,  it  shall  be  sufficient  to  publish  such  notice  in  a 
weekly  newspaper  printed  in  or  nearest  to  the  coon^  in  which 


exNiOAi*  LAwa.  617 

the  suit  ia  pending,  three  months  in  succeseion ;  and  if  the 
defendant  mil  to  appear  and  make  defense  at  the  first  term 
after  snch  notiee,  or  after  thirty  days  personal  notice  of  sum^ 
xnons,  the  evidence  may  be  heard,  and  the  cause  decided  at 
that  term ;  or  compulsory  process  may  be  had  to  obtain  an  ap- 
pearance or  answer^  if  it  d  necessary  to  the  disposition  of 
property  or  of  children, 

Sbc.  24.  The  court,  in  granting  a  decree,  shall  make 
such  disposition  o^  and  provisions  for  the  children  as  shall  ap- 
pear most  expedient  under  all  the  circumstances,  and  wisest 
lor  the  present  comfort  and  future  well-beinr  of  such  chil- 
dren ;  and  when,  at  the  commencement  and  during  the  pen* 
dency  of  said  suit,  it  shall  be  made  to  appear  to  the  court,  or 
to  the  jud^e,  in  vacation,  that  any  child  of  the  wife,  whether 
she  be  plaintiff  or  defendant^  which  is  too  young  to  dispense 
with  the  care  of  its  mother,  or  other  female,  has  been,  or  is 
likely  to  be  taken  or  detained  from  her,  or  that  any  child  of 
either  partjr  has  been,  or  is  likely  to  be  taken  or  removed  by^ 
or  at  the  instance  of  the  other  party,  out  of  the  county,  or 
concealed  within  the  same,  it  shall  be  the  duty  of  the  court  or 
of  such  Judge,  in  vacation,  forthwith  to  order  such  child  to  be 
produced  before  him,  and  then  to  make  such  disposition  of 
the  same,  during  the  pendency  of  the  suit,  as  shall  appear 
most  advantageous  to  such  child,  and  most  likely  to  secure  to 
it  the  benefit  of  the  final  order  to  be  made  in  its  behalf;  and 
all  such  orders  may  be  enforced  and  made  effectual  by  attach- 
ment, commitment,  and  requiring  securitv  for  obedience 
thereto^  or  by  other  means,  according  to  the  usa^s  of  the 
courts,  and  to  the  circumstances  of  the  case :  Provided, '  The 
court,  upon  ^ood  cause  shown,  may  change  the  custody  of 
such  minor  children  if  they  should  be  satisfied  that  such 
changes  will  be  for  the  welfare  of  such  children. 

Sbso.  25.  In  granting  a  divorce,  the  court  shall  also  make 
snch  disposition  of  the  property  of  the  parties  as  stmll  appear 
just  and  equitable,  having  regard  to  the  respective  merits  of 
the  parties,  and  to  the  condition  in  which  they  will  be  left  by 
such  divorce,  and  to  the  party  through  whom  the  property 
was  acquired,  and  to  the  burdens  imposed  upon  it,  for  the 
benefit  of  the  children ;  and  all  property  and  pecuniary  rights 
and  interests,  and  all  rights  touching  the  children,  their  custody 
and  guardianship,  not  otherwise  disposed  of,  be  regula- 
ted by  the  order  of  the  court,  shall,  by  such  divorce,  be 
divested  out  of  the  guilty  party,  and  vested  in  the  party  ftt 
whose  instance  the  divorce  was  granted ;  and  if,  after  the 
filing  of  the  petition,  it  shall  be  made  to  appear  probable  to 
the  court,  or  to  the  judge,  in  vacation,  that  either  party  is 
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about  to  do  any  act  that  would  defeat,  or  render  less  effectual, 
any  order  which  the  court  might  ultimately  make  concerning 
property  or  pecuniary  interests,  an  order  shall  be  made  for  the 
prevention  tnereof,  to  be  enforced  as  such  preliminary  orders 
are  enforced  respecting  children. 

8ec.  26.  The  testimony  of  witnesses  in  suits  for  divorce 
shall  be  given  oralljr  in  court,  with  the  right  to  either  party  to 
take  and  use  depositions  on  the  same  terms  and  in  the  same 
manner  as  in  actions  at  law,  and  the  proceedings,  pleading  and 
practice  shall  conform  to  those  at  law  as  nearly  as  convenientlv 
may  be,  but  all  preliminary  and  final  orders  may  be  in  such 
form  as  will  best  effect  the  object  of  this  act,  and  produce 
substantial  justice. 

Se(5.  27.  When  the  marriage  shall  be  dissolved  hj  the 
husband  being  sentenced  to  imprisonment,  and  when  a  divorce 
shall  be  ordered  for  the  cause  of  adultery  committed  by  the 
husband,  the  wife  shall  be  entitled  to  the  same  proportion  of 
his  lands  and  property  as  if  he  were  dead,  but  m  other  cases 
the  court  shall  set  apart  such  portion  for  her  support,  and  the 
support  of  the  children,  as  shall  be  deemed  just  and  equitable. 

Sec.  28.  Whenever  an  order  of  divorce  from  the  bonds  of 
matrimony  is  granted  in  this  territory  by  the  court  of  compe- 
tent authority,  such  order  shall  fully  and  completely  dissolve 
the  marriage  contract  as  to  both  parties ;  and  in  all  suits  for  a 
divorce  brought  by  a  female,  if  a  divorce  be  granted,  the  court 
may  for  just  and  reasonable  cause  change  the  name  of  such 
female. 

Sec.  29.  Either  party,  on  application  to  the  court,  may  be 
entitled  at  such  trial  to  have  the  issue  of  fistct  involved  in  such 
case,  and  presented  by  the  pleadings,  tried  by  a  jury,  in  ac- 
cordance with  the  general  rules  governing  the  trial  of  civil 
actions  in  the  district  court. 

Sec.  80.  This  act  shall  take  effect  and  be  in  force  from 
and  afler  the  day  of  its  approval  by  the  governor. 

Approved  January  16tb,  1864. 
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LIENS. 

An  Act  for  securing  Liens  to  Mechanics  and  others. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  All  artisans,  builders,  mechanics,  lumber  mer- 
chants, and  all  other  persons  performing  labor,  or  furnishing 
material,  to  the  amount  of  twenty-five  dollars,  for  the  con- 
struction or  repairing  of  any  building  or  other  superstructure, 
shall  have  a  lien  on  such  building  or  superstructure  for 
the  work  and  labor  done,  or  material  famished  by  each 
respectively. 

Sec.  2.  Every  person  wishing  to  avail  himself  of  the  benefits 
of  this  act,  shall  file  in  the  county  elerk's  office  of  the  county 
in  which  such  building  or  superstructure  is  situated,  within 
sixty  days  after  the  completion  of  such  building  or  superstruc- 
ture, a  just  and  true  account  of  the  demands  due  him,  after 
deducting  all  proper  credits  and  of&ets,  and  shall  verify  such 
account  oy  his  own  oath,  or  the  oath  of  some  other  person, 
and  shall  also  file  at  the  same  time  a  correct  description  of  the 

Eropertv  to  be  charged  with  said  lien.  If  such  lien  is  claimed 
y  a  sub-contractor,  journeyman,  or  any  other  person  except 
the  contractor  performing  labor  or  furnishing  material,  the 
account  aforesaid  shall  be  filed  within  thirty  days  after  the 
work  was  done,  or  the  materials  were  furnished  by  him  ;  and 
within  five  days  after  the  filing  of  said  account  as  aforesaid, 
he  shall  serve  a  copy  thereof  on  the  owner  of  such  building  or 
superstructure,  or  on  the  agent  of  such  owner,  if  the  latter 
resides  out  of  county  in  which  such  building  or  superstructure 
is  situated,  bv  delivering  the  same  to  him  personally,  or  by 
leaving  it  at  his  usual  place  of  residence.  It  such  owner  does 
not  reside  within  the  county,  and  has  no  agent  therein,  service 
of  the  copy  aforesaid  may  be  made  by  posting  the  same  in  a 
conspicuous  place  on  the  building  or  superstructure  to  be 
charged  with  such  lien* 

Sbc.  8.  Every  sub-contractor,  j  oumeyman,  laborer,  or  other 
person,  performing  labor  or  furnishing  materials,  shall,  under 
the  provisions  of  this  act,  have  a  valid  lien  upon  the  building 
or  superstructure  on  which  such  labor  was  performed,  or  for 
which  such  materials  were  furnished,  regardless  of  the  claim 
of  the  contractor  against  the  owner  of  such  building  or  super- 
structure ;  but  if  any  money  be  due,  or  is  to  become  due  under 


620  GENERAL  LAWS. 

the  contract,  from  said  owner  to  said  contractor  on  being 
served  with  a  notice  by  auch  sub-contractor,  as  provided  in  the. 
last  preceding  section,  said  owner  may  withnold  out  of  the 
first  money  due,  or  to  become  due  under  the  contract,  a  suffi- 
cient sum  to  cover  the  lien  claimed  by  such  sub-contractor^ 
joume^maUy  laborer,  or  other  person  performing  the  labor,  or 
furnishing  materials,  until  the  validitjr  thereof  ^allhave  been 
establish^  by  proper  le^l  proceedmgs,  if  the  same  be  con- 
tested ;  and  if  so  estabhshed,  the  amount  thereof  shall  be  a 
valid  offiet  to  that  extent  in  favor  ot  the  owner,  against  the 
contractor,  and  after  such  notice  shall  have  been  properly 
served  upon  such  owner  or  owners,  in  case  of  fiiilure  to  comply 
with  the  provisions  of  this  section,  then  such  sub-contractor 
shall  have  power  to  sue  and  recover  fipom  such  owner  or 
owners,  whatever  amount  he  may  have  lost  by  such  failure. 
fTo  attachment  served  on  the  funcb  in  the  hands  of  the  owner 
of  such  building  or  superstructure,  for  claims  other  than 
expressed  in  this  act,  shall  lie  aeainst  the  Kens  created  by  this 
act,  nor  shall  such  owner  be  held  or  legally  bound  to  answer 
such  attachment,  until  all  clidms  under  the  contract,  or  liens 
created  by  this  act,  shall  first  be  satisfied. 

Sbc.  4.  The  land  upon  which  any  building  or  supcrstruo- 
ture  shall  be  erected,  together  with  a  convenient  space  around 
the  same,  or  so  much  as  may  be  necessary  for  the  convenient 
use  and  occupation  of  the  premises,  shall  also  be  subject  to  the 
liens  created  by  this  act,  if,  at  the  time  the  labor  was  com- 
menced, or  the  first  of  the  materials  were  furnished  the  land 
belonged  to  the  person  who  caused  lie  said  building  or  super- 
structure to  be  erected ;  but  if  such  person  owned  less  than  a 
fee  simple  estate  in  said  land,  then  only  his  interest  therein 
shall  be  subject  to  such  lien ;  and  the  liens  created  by  this  act 
shall  be  preferred  to  every  other  lien  or  incumbrance  which 
shall  have  attached  upon  said  property  subsequent  to  the  time 
at  which  the  work  was  commenced,  or  the  first  of  the  materials 
were  furnished,  and  also,  to  all  mortgages  and  other  incum- 
brances not  reccM*ded  at  the  time  such  work  was  commenced, 
or  the  first  of  the  materials  were  famished ;  but  nothing  herein 
contained  shall  be  construed  as  impairing  any  valid  incum- 
brance upon  the  said  land,  duly  made  and  recorded  before 
such  worK  was  commenced  or  the  first  of  such  materials  were 
furnished. 

Sbc.  5.  The  account  required  to  be  filed  by  the  second 
section  of  this  act,  shall  specify  that  it  is  the  intention  of  the 
holder  thereof  to  claim  a  lien  upon  the  premises  sought  to  be 
charged  therewith,  and  it  shall  be  the  duty  of  the  county  clerk 
to  file  and  record  such  notice  and  account,  in  a  separate  book 
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provided  for  tlie  purpose,  and  from  the  time  of  such  filing,  all 
persons  shall  be  deemed  to  have  notice  thereof. 

SsG.  6.  Ko  such  lien  shall  bind  any  building  or  superstruc- 
ture for  a  longer  period  than  six  months  after  filing  the  same, 
unless  suit  be  orou^ht  in  a  proper  court  within  that  time  to  en* 
force  the  same,  or,  if  a  credit  be  ^iven,  then  within  six  months 
after  the  expiration  of  the  credit ;  but  no  lien  shall  be  con- 
tinued in  force  for  a  longer  time  than  two  years  from  the  time 
title  work  is  completed,  or  the  material  furnished,  by  any  agree- 
ment to  give  credit.  * 

Sbo.  7.  Said  liens  may  be  enforced  by  suit  in  any  court  of 
competent  jurisdiction,  on  setting  forth  in  the  complaint  the 
particulars  of  such  demand,  with  a  description  of  the  premises 
sought  to  be  charged  with  said  lien  ;  and  at  the  time  of  filing 
'the  complaint  and  issuing  summons,  the  plaintiff  shall  cause 
a  notice  to  be  published  at  least  once  a  week,  for  three  conse- 
cutive weeks,  in  some  newspaper  published  in  the  county,  if 
there  be  one,  and  if  not,  then  m  such  mode  as  the  court  shall 
direct,  notifying  all  persons  holding  or  claiming  liens  under 
the  provisions  of  this  act,  on  said  premises,  to  be  and  appear 
in  said  court  on  the  day  specified  therein,  and  during  the  reg- 
ular term  of  said  court,  and  to  exhibit,  then  and  there,  the 
proof  of  said  liens.  On  the  appointed  day,  the  court  shall  pro- 
ceed to  hear  and  determine  the  said  claims  in  a  summary  way, 
or  may  refer  the  same  to  a  referee,  to  ascertain  and  report 
upon  said  liens,  and  the  amount  justly  due  thereon  ;  and  all 
liens  not  so  exhibited  and  proved,  shall  be  deemd  to  be  waived 
in  fietvor  of  those  which  are  so  exhibited.  On  ascertaining  the 
whole  amount  of  said  liens  with  which  said  premises  are  justly 
chargeable,  as  hereinafter  provided,  the  court  shall  cause 
said  premises  to  be  sold  in  satisfaction  of  said  liens  and  costs 
of  suit,  and  any  party  in  whose  fiivor  such  judgment  may  be 
rendered,  may  cause  the  premises  to  be  sold  within  the  time 
and  in  the  manner  provided  for  sales  on  execution  at  law; 
and  if  the  proceeds  of  such  sale  shall  not  be  sufficient  to  satisfy 
the  whole  of  such  liens,  established  as  aforesaid,  then  the 
same  shall  be  apportioned  according  to  the  rights  of  the  several 
parties. 

Bbc.  8.  Nothing  herein  contained  shall  be  construed  to 
take  away,  or  efiect  in  any  manner,  any  action  which  any  such 
contractor,  laborer,  sub-contractor,  or  other  person  performing 
labor,  or  ftimishin^  materials  for  such  builoing  or  superstruc- 
ture, would  otherwise  have  aminst  his  employer. 

Sbo.  9.  The  holder  of  sucn  lien,  filed  as  aforesaid,  on  pay- 
ment thereof  shall  enter  satisfaction  of  the  same  on  record, 
at  the  request  of  any  one  interested  in  the  property  charged 
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with  tbe  lien,  within  ten  days  after  such  request,  on  the  pay- 
ment  of  the  costs  of  such  entry,  and  on  failure  to  enter  such 
satisfaction,  he  shall  forfeit  and  pay  to  the  party  aggrieved, 
the  sum  of  fifty  dollars  per  day,  until  such  satisfaction  shall  be 
entered,  to  be  recovered  in  the  same  manner  as  other  debts 
are  recovered. 

Sec.  10.  When  any  person  shall  make  an  express  contract 
in  writing  with  the  owners  of  any  lot  or  lots  m  any  city  or 
town,  or  with  the  person  or  persons  who  were,  at  the  time  of 
such  contract,  in'the  actual  possession  of  such  lot  or  lots,  by 
himself  or  themselves,  or  by  his  or  their  tenant  or  tenants, 
under  harui  jide  claim  of  ownership,  to  grade,  fill  in,  build 
upon,  or  otherwise  improve  the  same,  or  the  street  in  front  of 
and  adjoining  the  same,  and  shall  go  on  and  complete  the  said 

grading,  filling  in,  or  improving  of  said  lot,  or  street  adjoining 
le  same,  it  shall  be  considered  an  improvement  on  said  lot  or 
lots,  and  he  or  they  shall  have  a  lien  upon  such  lot  or  lots,  for 
the  amount  contracted  to  be  paid  ;  and  all  the  provisions  of 
this  act,  respecting  the  mode  of  recording,  securing,  and  en* 
forcing  mechanics*  liens,  shall  apply  thereto. 

Sec.  11.  When  any  person  or  persons  shall  make  an  e^^press 
contract  in  writing  with  the  owner  or  owners  of  any  tract  or 
tracts  of  land,  or  with  the  person  or  persons  who  were  at  the 
time  of  such  contract,  in  the  actual  and  bona  fide  possession  of 
such  tract  or  tracts  of  land,  by  himself  or  themselves,  or  ten- 
ant or  tenants,  to  cut  and  cord  the  timber  growing  or  being 
thereon,  or  any  portion  thereof,  or  for  the  purchase  of  said 
timber,  or  any  part  thereof,  to  be  paid  for  when  the  same  shall 
be  cut  and  corded,  and  shall  go  on  and  complete  such  contract 
he  or  they  shall  have  a  lien  on  such  wood  so  cut  and  corded, 
for  the  amount  contracted  to  be  paid,  and  may  hold,  take  and 
retain  possession  of  such  wood  until  such  contract  price  shall 
be  paid,  and  if  not  paid  within  one  month  after  the  contract 
shall  be  completed,  or  work  done,  or  purchase  made  as  afore- 
said, then  all  the  provisions  of  this  act,  respecting  the  mode 
of  securing  and  enforcing  mechanics'  liens,  shall  apply  thereto. 
Sec  12.  When  any  person  or  persons  shall  make  an  express 
contract  in  writing  with  any  organized  or  incorporated  mming 
company,  or  with  the  owner  or  owners  of  any  lode  or  lodes 
of  gold  or  silver  bearing  quartz,  or  of  any  other  metal  of  value, 
or  with  the  person  or  persons  who  were,  at  the  time  of  such 
contract,  in  the  actual  possession  of  such  lode  or  lodes,  by 
himself  or  themselves,  under  bona  fide  claim  of  ownership,  to 
cut,  excavate,  or  run  a  tunnel,  from  any  given  point,  into  or 
through  said  lode  or  lodes,  or  sink  a  shaft  tnereon  to  the  depth 
of  fifty  feet  or  more,  and  shall  go  and  complete  such  contract. 
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he  or  they  shall  have  a  lien  upon  such  lode  or  lodes,  together 
with  the  tunnel  thereto  cut  and  run,  or  the  shaft  thereon  sunk 
for  the  amount  contracted  to  be  paid ;  and  all  the  provisions  of^ 
this  act  respecting  the  mode  of  recording,  securing  and 
enforcing  mechanics'  liens  shall  apply  thereto. 
Sec.  13.     This  act  shall  he  so  construed  as  to  include  in  it^ 

Srovisions  bridges,  ditches,  flumes,  acqueducts,  to  create  hy- 
raulic  power  for  mining  purposes,  and  all  improvements  on 
mining  claims. 

Sec.  14.  Any  artisan  or  mechanic  who  shall  make,  alter, 
or  repair  any  article  of  personal  property,  at  the  request  of 
the  owner,  or  legal  possessor  of  such  property,  shall  have  a 
lien  on  such  property  so  made,  altered,  and  repaired,  for  his 
just  and  reasonable  charges  for  his  work  done  and  materials 
furnished,  and  may  hold  and  retain  possession  of  the  same 
until  such  reasonable  and  just  charges  shall  be  paid,  and  if 
not  paid  for  within  two  months  after  the  work  shall  be  done, 
such  mechanic  or  artisan  may  proceed  to  sell  the  property  by 
him  so  made,  altered  or  repaired,  at  public  auction,  by  giving 
three  weeks  notice  of  such  sale,  by  advertisement  in  some 
newspaper  published  in  the  county  in  which  the  work  may  be 
done,  or,  if  there  is  no  such  newspaper,  then  by  posting  up 
notices  of  such  sale,  in  three  of  the  most  public  places  in  the 
town  where  such  work  was  done,  and  the  proceeds  of  said 
sale  shall  be  applied,  first,  to  the  aischarge  of  such  lien,  and 
the  costs  and  expense  of  keeping  and  selling  such  property, 
and  the  remainder,  if  any,  shall  be  paid  over  to  the  owner 
thereof. 

Seo.  15.  This  act  shall  take  effect  and  be  in  force  from 
andafter  its  approval  by  the  governor. 

Approved,  January  28d,  1864. 
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AN  ACT 

To  Organize  the  County  of  Owyhee. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  That  all  that  part  of  said  territory  lying  south 
of  Snake  river,  and  west  of  the  summit  of  the  Koc^  Moun- 
tain chain  be,  and  the  same  is  hereby  organized  into  a  county 
to  be  called  Owyhee. 

Sec.  2.  That  all  quartz  claims  that  have  been  taken  or  may 
hereafter  be  taken  within  the  bounds  of  the  said  county  of 
Owyhee,  be  recorded  in  the  county  auditor's  office  of  said 
county,  in  a  well  bound  bookjOrboolas,  with  notes,  or  margins 
indicating  the  name  or  names  of  the  person  or  persons  who 
located  the  same ;  as  also  any  and  all  tranfers  that  have  been 
or  may  hereafter  be  made  in  quartz  claims ;  which  said  books 
notes,  and  margins,  shall  be  open  to  inspection  by  any  and  all 
persons  whatever. 

Sec  8.  That  the  county  seat  of  the  said  county  of  Owyhee 
shall  be,  until  otherwise  ordered,  at  such  place  as  the  county 
commissioners  of  said  countj  may  select. 

Sec.  4.  This  act  to  be  m  force  when  approved  by  the 
governor  of  the  territory. 

Approved,  December  81,  1863. 
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AN  ACT 

Creating  the  County  of  Oneida. 

Be  it  enacted  hy  the  Legislative  Assemblj/  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  That  all  that  portion  of  Idaho  territory,  within 
the  following  boundaries  be,  and  the  same  is  hereby  created 
the  county  of  Oneida,  to  wit :  Commencing  at  the  point 
where  the  mtersection  of  the  meridian  of  longitude  one  hun- 
dred  and  thirteen  degrees  with  the  northern  boundary  of  Utah 
territory,  and  running  from  thence  north  alone  said  meridian 
one  hundred  and  thirteen  degrees  to  the  Snake  river,  thence 
up  said  river  in  an  eastern  direction,  to  the  one  hundred  and 
twelfth  meridian,  thence  north  on  said  meridian  to  the  summit 
of  the  Kocky  mountains,  and  from  thence  along  said  summit 
in  an  eastern  direction,  and  in  a  southern  direction,  to  the 
boundary  of  Colorado  territoiy,  and  from  thence  west  along 
said  boundary  of  Colorado  to  Utah  territory,  and  from  thence 
along  the  said  northern  boundary  of  Utah  to  place  of  begin- 
ning; and  the  county  seat  of  said  county  of  Oneida  is  hereby 
located  at  Soda  spring. 

Sbo.  2.  This  act  shall  take  efiect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Appeovbd  January  22, 1864. 


AI^  ACT 


To  provide  for  the  Compensation  of  Hill  Beachey  for  Services 
rendered  the  Territory. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho, 

as  follows: 

Section  1.  There  shall  be  and  is  hereby  appropriated  out 
of  the  territorial  treasury  the  sum  of  six  thousand  two  hundred 
and  forty-four  dollars,  to  be  t)aid  to  Hill  Beachey,  for  money 
expended,  and  time  employed  in  the  pursuit,  and  arrest  and 
detention  of  David  Renton,  James  P.  Bomaine,  and  Chris* 

40 
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foplier  Lower,  who  were  indicted,  tried  and  convicted,  at  the 
January  term  of  the  district  court  of  the  first  judical  district 
of  this  territory,  for  the  murder  of  Lloyd  Magruder,  Charles 
Allen,  William  Phillips,  and  two  others,  names  unknown. 

Sbc,  2.  The  territorial  auditor  is  hereby  authorized  and 
instructed  to  draw  his  warrant  on  the  territorial  treasurer,  for 
the  sum  named  in  the  first  section  of  this  act,  in  favor  of  Hill 
Beachey,  which  shall  be  paid  out  of  any  money  in  the  treasury 
not  otherwise  appropriated. 

Sbg.  8.  This  act  shall  take  effect  and  be  in  force  fix>m  and 
after  its  approval  by  the  governor. 

Approvbi)  February  2,  1864. 


AN  ACT 


Changing  the  Karnes  of  the  Towns  of  Bannock  and  Buena 
Vista, 

Be  U  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows : 

Section  1.  That  the  names  of  the  towns  of  Bannock  and 
Buena  Vista,  in  Boise  county,  ^re  hereby  changed  to  that  of 
Idaho. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved  January  30th,  1864. 


AK  ACT 

To  Licorporate  Virginia  City,  in  Madison  County. 

£e  it  enacted  by  the  Legislative  Assembly  of  the  Territiiry  of  Idaho 

as  foOmos: 

Sbotion  1.    That  the  boundaries  of  Virginia  city  shall  be 
as  follows :    Commencing  at  a  point  known  as  Banm^r  Davis' 
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hill  daim,  on  the  west  side  of  a  small  dry  gulch,  and  on  the 
south  side  of  Fairweather  guldi,  thence  north  three-fouiths  of 
a  mile,  thence  east  one  mile,  thence  south  three-fourtiiB  of  a 
mile,  thence  west  to  place  of  be^nning. 

Sbo.  2.  The  inhabitants  of  said  town  are  hereby  constituted 
a  body  politic  and  corporate  under  the  name  and  style  of 
^*  Virginia  City."  They  shall  have  power  to  sue  and  be  sued, 
plead  and  be  impleaded,  in  all  courts  whatsoever ;  to  receive 
property  personal  and  real,  and  dispose  of  the  same  in  any 
way  for  the  benefit  of  the  town« 

BBO.  8.  The  government  of  said  city  shall  be  vested  in  a 
mayor,  and  a  council,  to  consist  of  four  members,  to  hold  their 
offices  for  one  year,  and  until  their  successors  are  elected  and 
qualified,  and  there  shall  be  appointed  annually,  one  town 
clerk,  one  marshal,  one  treasurer,  and  such  other  officers  as 
the  mayor  and  council  shall  think  j^ropen 

Sec.  4.  The  first  election  for  city  officers  m^  be  held  at 
any  time  within  two  years  after  the  acceptance  of  this  charter 
by  the  inhabitants  of  Virginia  City,  ana  at  such  election  all 
persons  shall  be  entitled  to  vote  who  were  le^l  voters  at  the 
county  election,  and  residents  of  said  Vir^nia  City  for  thirty 
days  next  preceding  the  day  of  such  election.  The  first  city 
election  shall  be  held  at  such  time  as  a  majority  of  the  legal 
voters  of  said  city  may  designate,  such  election  shall  be  con- 
ducted in  the  same  manner  and  governed  by  the  same  rules, 
as  near  as  can  be,  as  county  elections. 

Seo.  5.  The  mayor  of  said  city  shall  preside  at  all  meetings 
of  the  city  council ;  said  council  shall  have  power  and  authority 
to  levy  taxes  for  municipal  purposes,  not  to  exceed  one  per 
cent  per  annum,  on  all  taxable  property  within  the  limits  of 
said  city ;  to  make  such  regulations  as  shall  promote  the 
health,  peace,  cleanliness  and  good  order  of  the  city,  and  such 
as  shall  tend  to  prevent  and  restrain  any  disturbance  or  disor* 
derly  conduct,  riot,  drunkenness  and  indecent  or  immoral 
practices  within  the  limits  of  said  city ;  and  said  council  shall 
nave  power  to  make  all  needfal  by-laws,  or  ordinances  and  city 
regulations  not  repugnant  to  tibe  constitutional  laws  of  the 
United  States,  or  the  organic  act,  or  the  laws  of  this  territory, 
and  shall  have  power  to  pass  rules  and  reflations  as  to  the 
mode  and  manner  of  transacting  the  public  business  of  the 
city. 

Sec.  6.  Said  council  may  appoint  any  justice  of  the  peace 
residing  in  said  city,  as  committing  magistrate,  whose  duty  it 
shall  be  to  hear  all  complaints  and  violations  of  said  ordinances, 
to  examine  all  persons  arrested  by  the  city  marshal,  and  to 
punish  all  violations  of  said  ordinances  in  the  manner  pre* 
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scribed  by  the  conncil  of  eaid  city ;  no  pnnifiliment  under  said 
ordinances  shall  exceed  fiAy  dollars  fine,  or  ten  days  imprison- 
ment, and  costs. 

Sec.  7.  All  officers  elected  or  appointed  nnder  the  pro- 
visions of  this  act  shall,  before  entering  ^pon  the  duties  of 
their  office,  take  and  subscribe  an  oath  of  office,  and  the  oath 
of  allegiance  prescribed  by  an  act  of  congress  passed  July 
second,  A.  D.  1862. 

Sbo.  8.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  governor. 

Approved,  January  80, 1864. 


AIT  ACT 


Defining  the  Boundaiy  Linos  of  Counties  west  of  the  Bocky 
Mountains. 

Be  it  CTiackd  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  That  all  that  portion  of  Idaho  territoi^  con- 
tained within  the  following  boundaries,  to  wit :  Beginning  at 
the  mouth  of  Clearwater  nver,  and  thence  up  the  same  to  the 
mouth  of  the  south  fork  of  Clearwater  river,  thence  with  the 
south  fork  to  Lolo  creek,  thence  with  Lolo  creek  in  an  east- 
erly direction  to  the  summit  of  the  Bitter  Boot  mountains, 
thence  south  to  the  main  divide  between  the  watere  of  Salmon 
river  and  the  south  fork  of  Clearwater  river,  thence  in  a  west- 
erly direction  along  said  divide  to  a  point  where  the  summit 
of  said  divide  is  crossed  by  the  road  leading  from  Ihe  bead  of 
Bockv  canon  to  Salmon  river,  tiience  to  a  point  on  Snake 
river  Known  as  Pittsburg  landing,  thence  down  the  center  of 
the  channel  of  Snake  river  to  the  place  of  beginning;  be  and 
the  same  is  hereby  organized  into  a  county  called  Nes  Perce. 
That  the  territory  lying  north  of  the  Clearwater,  and  included 
in  the  following  bounds,  be  and  the  same  is  attached  to  Nes 
Perce  county  tor  civil  and  iudicial  purposes,  to  wit:  B^in- 
ning  at  the  confluence  of  Clearwater  and  Snake  rivers,  ran- 
ning  a  due  north  course  along  the  eastern  boundaiy  of  Wash- 
in^n  territory,  to  the  fi>rty-ninth  parallel,  Hience  east  with 
said  parallel  to  the  one  hnndred  and  sixteenth  meridian  of 
longitude,  thrice  south  with  said  l^mgitudinal  fine  to  the  aomr 
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lait  of  the  Oouer  d'  Alene  moniitains,  thence  west  with  said 
range  of  mountains  nntil  a  point  is  attained  from  which  run- 
ning a  due  south  line  would  strike  the  Clearwater  at  the 
mouth  of  the  south  fork  of  said  river,  thence  west  with  the 
said  Clearwater  to  its  confluence  with  Snake  river,  thence 
with  Bnake  river  to  the  place  of  beginning. 

Sec.  2,  All  that  portion  of  the  territory  contained  within 
the  following  boundaries,  to  wit :  Beginning  at  the  mouth  of 
the  south  fork  of  Clearwater,  thence  up  said  south  fork  of 
Clearwater  to  the  Lolo  fork,  thence  wilh  the  Lolo  fork  in  an 
easterly  direction  to  the  summit  of  the  Bitter  Root  mountains, 
thence  in  a  northerly  direction  with  said  range  of  mountains 
nntil  said  range  turns  in  a  westerly  direction  and  is  called 
Couer  d'  Alene,  thence  with  said  Couer  d'  Alene  range  of 
mountains  in  a  westerly  direction  until  a  point  is  attained 
from  which  running  a  line  due  south  will  strike  the  mouth  of 
the  south  fork  of  Clearwater — ^the  place  of  beginning,  be  and 
the  same  is  hereby  organized  into  a  county  called  Shoshone. 

Sbc.  8.  All  that  portion  of  territory  contained  within  the 
following  boundaries,  to  wit :  Be^nning  at  a  point  on  Snake 
river  known  as  Pittsburg  landing,  thence  running  up  the 
channel  of  said  river  to  latitude  forty-four  thirty ;  thence  in 
a  due  east  course  to  the  meridian  of  lon^tude  one  hundred 
and  twelve,  from  thence  north  along  said  meridian  one  hun- 
dred and  twelve  to  the  summit  of  the  Rocky  mountains, 
thence  along  said  range  in  a  northeasterly  direction  until  the 
eastern  spurs  of  the  Bitter  Root  mountains  are  attained,  thence 
with  Bitter  Root  mountains  to  the  southeast  corner  of  TSez 
Perce  county,  thence  alon^  the  southern  boundary  line  of 
Nez  Perce  county,  to  the  place  of  berinning ;  be  and  the  same 
is  hereby  organized  into  a  county  caned  Idaho. 

Sec.  4.  All  that  portion  of  territory  lying  within  the  fol- 
lowing boundaries,  to  wit :  Be^nning  at  a  point  on  Snake 
river  latitude  forty-four  and  a  naif,  thence  in  a  due  eastern 
direction  to  longitude  one  hundred  and  fourteen  and  a  half, 
thence  in  a  southwestern  direction  on  the  dividing  ridge  be- 
tween the  waters  of  Moore's  creek  and  the  north  fork  of  Boise 
river,  following  said  divide  to  the  confluence  of  Grimes'  creek 
with  Boise  river,  thence  in  a  southerly  direction  to  a  point  on 
Snake  river  opposite  the  mouth  of  Goose  creek,  thence  down 
the  center  of  the  channel  of  Snake  river  to  the  place  of  be- 
ginning;  be  and  the  same  is  hereby  organized  into  a  county 
called  Boise. 

Sbo.  5.  All  that  portion  of  territory  lying  within  the  fol- 
lowing boundaries,  to  wit:  Beginning  at  a  point  on  Snake 
river  opposite  the  mouth  of  Goose  creek,  thence  wi  th  the 
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center  of  the  channel  of  Bnake  up  to  the  one  hundred  and 
twelfth  meridian  of  longitude,  thence  with  said  meridian  to 
the  southeast  corner  of  Idaho  county  on  the  summit  of  the 
Bocky  mountains,  thence  due  west  to  the  northeast  eomer  of 
Boise  county,  thence  in  a  southwesterly  directlcm  on  tiie  di- 
viding ridge  between  the  waters  of  Moore's  creek  and  tlie 
north  fork  of  Boise  river,  thence  following  said  divide  to  the 
confluence  of  Grimes'  creek  with  Boise  river,  thence  in  a 
Boutherlv  direction  to  the  place  of  beginning ;  be  and  the 
same  is  hereby  orgadlzed  into  a  county  to  be  odled  Alturas, 
and  that  the  county  seat  of  said  county  of  Alturas  is  hereby 
located  at  the  town  of  Esmeralda. 

Sbc.  6.  All  that  portion  of  territory  lying  within  the  fol- 
lowing  boundaries,  to  wit :  Beginning  on  Bnake  river  at  the 
mouth  of  the  Owyhee  and  running  due  south  along  the  east- 
em  boundary  line  of  the  state  of  Oregon  to  the  northern 
boundary  of  Kevada  territory,  thence  east  with  the  boundary 
line  of  the  territory  of  Nevada  and  Utah  to  the  one  hundred 
and  thirteenth  meridian  of  longitude,  thence  north  with  said 
meridian  to  Snake  river,  thence  down  the  channel  of  Snake 
in  a  westerly  direction  to  the  mouth  of  the  Owyhee — ^the 
place  of  beginning ;  be  and  the  same  is  hereby  organized  into 
a  county  called  Owyhee,  and  the  county  seat  of  said  county 
is  hereby  located  at  Iluby  city. 

Sbc  7.  This  act  to  take  effect  and  be  in  force  fix)m  and 
after  its  approval  by  the  governs. 

Appkoveu,  February  4th,  1864. 


AN  ACT 

To  incorporate  the  Northwest  Diixh  Company. 

Be  it  enacted  by.  the  LegisUUm  Assembly  of  the  TerrHcry  of  Idaho 

asfottows: 

Sbotion  L  That  Henry  Fhleger,  McLean  k  Stapleton, 
Georae  Coply,  Conrad  Eohis,  Joseph  Clark,  Harry  Hasted 
and  fewis  k  Co.,  and  their  associates  and  successors,  be  and 
are  herebv  constituted  a  body  politic  under  the  name  and 
style  of  tne  Northwest  Ditch  Company,  with  the  ordinarj 
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powers  and  liabilities  of  corporations,  namely :  To  make, 
possess  and  use  a  corporate  seal,  to  sue  and  be  sued,  to  plead 
and  be  impleaded,  to  elect  officers  for  the  government  of  the 
company  and  the  transacting  of  the  usuiS  business,  with  a 
capital  stock  of  ten  thousand  dollars, 

Sbc.  2.  And  be  it  further  enacted^  That  the  said  Northwest 
Ditch  Company  be,  and  are  hereby  authorized  and  empowered 
to  take  trom,  and  sell  to  the  use  of  the  miners  living  and  op- 
erating upon  Grasshopper  creek,  in  the  territory  of  Idaho,  a 
sufficient  amount  of  water,  not  to  exceed  five  hundred  inches, 
said  ditch  commencing  at  a  point  some  four  miles  above  the 
city  of  Bannack,  on  said  creek,  and  in  said  territory,  and  ex- 
tending one  mile  and  a  quarter  below  said  city. 

8bc.  3.  And  be  U  further  enaetedj  That  no  ^rson,  company 
or  companies,  shall  be  entitled  to  turn  from  its  natural  chan- 
nel in  said  stream  the  water  thereof,  to  the  prejudice  of  the 
rights  of  said  company  under  this  charter. 

8bo.  4.  And  be  it  further  eruictedy  That  the  above  named 
company,  with  all  the  rights  and  privileges  hereby  granted, 
shall  exist  and  continue  for  and  dunng  the  term  of  ten  years, 
and  that  during  that  time  the  maximum  rates  of  water  ftir- 
nisbed  by  said  company  to  purchasers,  shall  be,  for  first  use, 
seventy-five  cents  per  inch ;  second  use,  fifty  cents  per  inch ; 
and  twenty-five  cents  for  third  use  of  water,  per  inch,  per  day. 

Sec.  5.    This  act  to  take  effect  firom  and  after  its  passage. 

Approved,  February  4, 1864, 


AN  ACT 

To  Incorporate  the  City  of  Idaho  in  Boise  County. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

asfoUofws: 

Sxcnov  1.  That  the  city  of  Idaho  shall  be  bounded  as 
follows :  Commencing  at  a  point  in  the  centre  of  Moore's 
creek,  where  the  centre  line  of  Montoomery  street  in  the 
town  of  Idaho,  would  intersect  said  Moore's  creek,  thence 
running  up  the  centre  of  said  Moore's  creek  to  a  point  where 
a  line  running  due  north  and  south,  one  hundred  rods  east  of 
Montgomery  street,  would  intersect  said  Moore's  creek; 
thence  north,  on  said  north  and  south  line,  on^  mile ;  thence 
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west  four  hundred  rods,  thence  south  to  the  centre  of  Moore's 
creek,  thence  up  the  centre  of  said  creek  to  the  place  of 
beginning. 

Seo.  2.  The  inhabitants  of  said  city  of  Idaho  shaU  be,  and 
are  hereby  constituted  a  body  politic  and  corporate  by  the 
name  and  s^le  of  "  the  City  of  Idaho,"  and  by  that  name, 
they  and  their  successors  shall  be  known  in  law,  and  have 
perpetual  succession,  sue  and  be  sued,  plead  and  be  impleaded, 
and  shall  have  power  to  receive  property  real  and  personal, 
and  may  disi)ose  of  the  same  for  the  benefit  of  the  city.  All 
deeds  conveying  real  estate  belonging  to  said  citv,  shall  be 
signed  by  the  mayor  and  attested  by  the  city  clerk,  and  the 
seal  of  said  city,  and  shall  be  acknowledged  and  recorded  as 
other  deeds.  And  no  conveyance  not  thus  executed,  acknow- 
ledged, and  recorded,  shall  have  any  validity  whatever  as 
against  said  city. 

Sec  3.  For  the  government  of  said  city  there  shall  be  an- 
nually elected  in  the  manner  hereinafter  provided,  the  follow- 
ing officers :  A  mayor,  a  common  council,  consisting  of  seven 
members,  a  city  marshal,  assessor,  collector  and  treasurer. 
And  the  mayor  and  common  council  shall  have  power  to  ap- 
point such  other  officers  as  they  shall  think  necessary,  and  to 
fix  the  compensation  of  all  the  officers  herein  provided  for, 
except  the  mayor  and  common  council  who  shall  receive  no 
compensation.  The  mayor  shall  preside  at  all  meetings  of  the 
common  council,  and  snail  have  the  right  to  veto  any  ordi- 
nance passed  by  the  council  and  the  same  when  so  vested 
shall  be  returned  with  his  reasons  to  the  council,  after  which 
the  same  shall  not  become  a  law  unless  repassed  by  a  two- 
thirds  vote. 

Sec  4.  A  general  election  for  all  city  officers  required  by 
this  act  to  be  elected,  shall  be  held  on  the  first  Monday  in 
April  in  each  year.  At  such  election  any  person  shall  be  en- 
titled to  vote,  who  shall  have  at  the  time  of  said  election  the 
qualification  of  voters  at  the  general  county  elections  provided 
by  law,  and  who  in  addition  thereto,  shall  have  resided  in  said 
city  thirty  days  next  preceding  said  city  election.  Said  elec- 
tion shall  be  conducted  as  near  as  may  be  in  the  same  man- 
ner as  the  county  elections,  and  returns  thereof  shall  within 
five  days  thereafter  be  made  to  the  city  clerk,  who  shall  open 
and  canvass  the  same  in  the  presence  of  the  mayor  and  com- 
mon council.  A  vacancy  in  any  city  office  may  be  filled  by 
the  common  council,  until  the  next  election.  In  the  absence 
of  the  mayor,  his  duties  shall  be  performed  by  a  member  of 
the  council,  to  be  chosen  by  them  for  that  purpose*    The  com- 
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mon  council  may  elect  one  of  their  own  number  to  act  as  city 
clerk,  and  fix  bis  compensation. 

Sec.  5.  Sa^d  mayor  and  common  council  shall  have  full 
power  and  auUiority  to  levy  taxes  for  municipal  purposes,  not 
to  exceed  one  half  of  one  per  centum  per  annum,  upon  all 
taxable  property,  in  said  city,  and  to  collect  the  same  in  the 
manner  nereinafter  prescribed ;  to  j)revent  and  restrain  any 
disturbance,  or  disorderly  conduct,  riot,  drunkenness  or  any 
indecent  or  immoral  practice  within  the  limits  of  said  city ;  to 
make  such  regulations  as  shall  promote  the  health,  peace, 
cleanliness,  ana  good  order  within  said  city ;  to  control  and 
regulate  the  fire  department,  and  to  provide  bv  ordinance  for 
the  election  of  the  officers  of  said  department  by  the  members 
thereof,  specifving  such  officers  and  defining  their  duties ;  to 
open  and  establish  streets  and  wideurthe  same  when  deemed 
necessary,  and  for  that  puipose  to  condemn  property  for  the 
city  use  under  such  regulations  as  they  may  provide  for  that 

Surpose ;  but  the  amount  to  be  paid  to  the  claimant,  shall  be 
xed  by  three  disinterested  persons,  after  due  notice  to  the 
claimant,  and  hearing  all  the  evidence  to  be  offered,  their  re- 
port to  be  afterwards  acted  upon  by  the  council.  The  claim- 
ant of  such  property  shall  be  entitled  to  an  appeal  firom  the 
decision  of  said  council,  or  of  any  commissioners  or  apprais- 
ers appointed  by  them,  to  the  district  court,  by  filing  witn  the 
city  clerk,  within  ten  days  after  such  decision  shall  be  ren- 
dered, a  bond,  with  security,  in  double  the  value  of  the  pro- 
perty so  claimed,  to  be  approved  hy  said  clerk,  conditioned  for 
the  payment  of  all  the  costs  of  said  appeal,  and  to  surrender 
the  property  to  the  city  if  so  required  by  the  district  court 
In  any  such  condemnation  of  property,  the  same  shall  be  done 
in  accordance  with  any  general  laws,  which  now  are,  or  here- 
after may  be  in  force  on  the  subject.  The  mayor  and  common 
council  shall  have  power  to  make  all  needful  by-laws,  ^  ordi- 
nances, and  regulations,  not  repugnant  to  the  constitution  or 
the  laws  of  the  United  States,  nor  to  the  laws  of  this  territory. 
They  shall  also  have  power  to  prescribe  their  own  rules  for 
doing  business.  They  shall  also  have  power  to  remove  and 
prevent  nuisances ;  to  license,  tax,  and  regulate  auctioneers, 
tavern  keepers,  pedlars,  hawkers,  brokers,  pawnbrokers,  and 
money  changers ;  to  license,  tax,  and  regulate  wagons,  carts 
and  drays,  and  to  fix  the  rates  to  be  charged  for  the  wagonage, 
cartage  and  drayage  of  property ;  to  license,  tax,  regulate  and 
restrain  bar-roooms,  tbeatrical  and  other  exhibitions,  shows 
and  amusements ;  to  license,  tax,  restrain,  prohibit,  and  sup- 
press billiard  tables,  tipling  houses,  gaming  and  gambling 
nouses,  and  houses  of  ill  fame ;  to  erect  market  houses,  estab- 
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lisli  market  places^  and  to  provide  for  the  goTerament  and 
regulation  thereof;  to  provide  for  the  prosecatioa  and  extin* 
guishment  of  fires,  and  to  organize  and  establish  fire  compa- 
nies ;  to  establish  and  reff  nlate  a  police  night  watch  and  patrol ; 
to  i^gxilate  the  storage  of  gun  powder,  and  other  eombustible 
materials,  and  the  use  of  candles,  lamps,  or  other  lights,  in 
shops,  stables,  and  other  places ;  and  to  resnlate  and  prescribe 
the  manner  of  building  pai*titi<»i  walls  and  fences. 

Sbo.  6.  The  city  assessor  e^all  proceed  to  assess  the  taxa- 
ble property  of  the  city  nnder  such  regulations  as  may  be 
prescribed  by  the  council,  and  shall  deliver  a  certified  list  of 
said  property  so  assessed,  to  Hie  collector.  The  city  collector 
after  receiving  such  list,  shall  proceed  to  collect  the  same,  in 
the  same  manner  that  other  taxes  are  collected,  and  all  the 
laws  and  provisions  regulating  the  assessment  and  collection  of 
tax  s  unoer  the  gener^  revenue  laws,  shall  be  followed  in  the 
assessment  and  collection  of  said  city  taxes  so  tsir  as  the  same 
may  be  applicable,  and  not  inconsistant  with  the  ordinances 
of  the  city,  passed  in  relation  to  the  same  subject  matter. 

Sso.  7.  Ill  case  the  taxes  so  assessed  npon  any  property 
shall  not  be  paid,  and  no  other  propertrp^  of  the  owner  can  be 
found  upon  which  to  levy,  the  city  collector  shall  proceed  to 
make  out  a  list  of  said  delinquent  property,  and  after  advei^ 
tisin^  the  same  for  £our  snccessive  weeks,  m  some  newspaper 
published  in  said  city,  shi^l  sell  at  public  auction  the  property 
so  assessed,  whether  the  same  be  personal  property  or  real  esh 
tate,  or  posessing  interests  in  real  estate,  or  of  what  nature 
soever  it  may  be.  In  selling  said  real  estate  for  taxes  the  same 
course  shall  be  pursued  as  near  as  may  be,  which  is  or  may  be 
prescribed  by  law  for  ibB  sale  of  property  on  exeeution. 

Sbo  .8  .Should  any  person  feel  aggrieved  by  any  assessment 
made  by  the  mty  assessor,  he  may  at  any  time  before  sale  for 
taxes,  apply  to  tne  common  council  to  have  the  same  reduced. 
If  said  council  shall  refuse  to  reduce  such  assessment,  said  owner 
or  claimant  shall  give  public  notice  of  such  refusal  at  the  tax 
sale,  and  such  refu^,  if  unjust,  or  oppressive,  shaU  then  be  good 
cause  for  invalidating  the  sale  of  such  property  so  unjustly 
assessed.  In  all  cases,  a  deed  shall  be  executed  by  the  city  im 
the  manner  hereinafter  prescribed,  to  any  purchaser  at  a  tax 
sale,  when  the  same  shall  be  applied  for,  and  such  deed  shall 
be  jnima  facia  evidence  of  the  regularity  and  vaU(Hty  of  al| 
previous  proceeding.  Said  deed  may  be  mvalidated  by  show- 
ing :  First  That  said  property  was  not  subject  to  taxation ; 
or,  Second.  That  the  taxes  on  the  same  had  been  paid ;  or. 
Third.  That  said  assessment  is  unjust  or  oppressive,  and  that 
application  to  reduce  the  same  had  been  miule  to  the  commoA 
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council  and  refased,  and  that  public  notice  of  such  refusal,  had 
been  riven  at  the  tax  sale  as  nereinbefore  required ;  but  said 
deed  snail  not  be  invalidated  for  any  other  reason  whatever. 

8ko.  9.  Said  common  council  shall  appoint  one  of  the  jus- 
tices of  the  peace  residing  within  said  city,  as  committinfl^ 
maristrate,  whose  duty  it  shall  be  to  hear  all  complaints  of 
violation^  of  said  ordinances  and  to  examine  all  persons  ar- 
rested by  the  marshal;  said  justice 'shall  have  power  to  punish 
by  fine  or  imprisonment^.or  Doth,  any  violation  of  any  of  said 
ordinances,  but  no  such  punishment  shall  exceed  a  fine  of  one 
hundred  dollars,  or  imprisonment  for  twenty  days  in  the  county 
or  cily  jail. 

Sac.  10.  The  roads,  streets,  and  alleys  within  said  cit^ 
limits  shall  be  under  the  exclusive  control  of  said  common 
council,  who  shall  make  all  needful  rules,  in  relation  to  the 
improvement,  repair,  grading,  cleaning,  etc.,  of  the  same ; 
and  said  dly  shaU  not  be  included  in  any  road  district  in  said 
county.  ' 

8x0.  11.  All  officers  required  to  be  elected  by  this  act, 
shall,  before  entering  ^on  the  duties  of  their  office,  take  an 
oath  or  afiirmation  of  office,  before  any  person  competent  to 
administer  oaths.  All  demands  and  accounts  against  the  city 
shall  be  audited  by  the  city  council,  and  shall  be  paid  by  the 
treasurer  on  the  warrant  of  the  mayor,  eountersigned  by  th^ 
city  clerk.  All  ordinances  shall  be  signed  by  the  mayor  and 
fiJed  and  recorded  by  the  clerk. 

Sbc  12.  The  common  council  shall  have  power  to  improve 
any  street,  and  levy  the  cost  of  said  improvement,  in  whole 
or  in  part,  upon  the  property  fronting  on  said  street,  and  draw 
the  balance,  if  any,  from  the  general  fund ;  Said  special 
assessment  to  be  collected  in  the  same  manner  as  the  general 
eity  taxes :  Provided^  That  all  assessments  and  taxes  levied  for 
the  improvement  of  streets  and  for  other  local  purposes,  west 
of  Elk  creek,  shall  be  expended  on  that  side  of  said  creek. 

Sbc.  Id.    This  charter  shall  be  submitted  to  a  vote  of  the 

Sialified  voters  residing  within  said  city  limits,  at  the  first 
ection  of  city  officers,  and  e^all  not  be  in  force  unless  a  ma- 
jority of  all  the  votes  then  cast,  either  for  or  against  the  same^ 
M  in  fikvor  of  its  adoption. 

Bso.  14.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  hj^  the  governor,  unless  rejected  at  said 
election  as  provided  in  the  last  section. 

Approvbd,  February  Ist,  1864. 


686  liOOAL  IKD  BPEOIAIi  LAWS. 


AN  ACT 

To  transfer  the  actions,  suits,  proceedings,  and  business,  pend- 
ing in  the  District  Court  of  tihoshone,  and  the  District  Court 
of  Idaho  county,  into  the  District  Court  for  the  First  Judi- 
cial District  of  the  Territory  of  Idaho. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Territory  of  Idaho 

a^  follows: 

Section  1.  That  all  actions,  proceedings,  and  suits,  either 
civil  or  criminal,  duly  brought  or  commenced  in  either  the 
district  court  of  Shoshone^  or  the  district  court  of  Idaho 
county,  as  the  same  were  constituted  by  the  laws  of  Washing- 
ton territory,  which  were  pending  and  undetermined  in  either 
of  said  courts  on  the  eighteenth  day  of  November,  eighteen 
hundred  and  sixty-three,  and  all  business  peliding  in  said 
courts,  or  either  of  them,  at  the  date  aforesaid  are  hereby 
transferred  to,  and  vested  in  the  district  court  for  the  first 
judicial  district  of  Idaho  territory ;  Pravidedj  That  the  said 
district  court  for  the  first  judicial  district  of  Idaho  territory 
shall  posess  the  same  jurisdiction  and  authority  over  the  said 
actions,  proceedings,  suits  and  business,  as  heretofore  posessed 
b^  either  of  the  courts  aforesaid,  or  as  could  have  been  exer- 
cised by  the  said  district  court  for  the  first  judicial  district  of 
Idaho  territory  if  the  same  had  originally  been  brought  or 
commenced  in  the  court  last  named. 

Seo.  2.  And  be  it  further  enacted^  That  all  officers  or  other 
persons  having  in  their  hands  any  writs,  process,  or  other 
papers  heretofore  issued  out  of  the  said  district  court  of  Sho- 
shone, or  the  district  court  of  Idaho  counter,  are  hereby  re- 
quired to  make  return  thereof,  to  the  district  court  for  the 
first  judicial  district  of  the  territory  of  Idaho,  in  the  same 
manner  as  returns  in  such  cases  were  required  to  be 
made  to  said  district  courts  of  Shoshone  and  Idaho  counties; 
and  all  persons  recognized  to  appear  at  a  term  ot  said 
courts,  or  either  thereof  are  required  in  the  same  manner 
and  places  to  appear  at  a  term  of  the  said  district  court 
for  the  first  judicial  district  of  the  territory  of  Idaho; 
Provided^  furtherj  That  the  clerks,  and  their  deputies,  of  the 
district  court  of  Shoshone  and  the  district  court  of  Idaho 
county,  and  any  person  or  persons,  who  may  have  the  custody 
or  control  thereof,  are  hereby  required  to  transmit  to  the 
clerk  of  the  district  court  for  the  first  judicial  district  of  the 
territory  of  Idaho,  at  the  earliest  practicable  moment,  and  by 
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tiid  most  safe  means  the  files  and  records,  and  all  other  papers, 
or  books,  belonging  to  either  of  the  said  courts,  last  named ; 
Provided^  fartheTy  That  all  those  civil  cases  ti^hich  have  been 
commenced  in  the  district  court  of  Shoshon^,  which  cases  had 
their  local  venue  in  Nez  Perce  county,  and  which  cases  have 
been  commenced  by  filing  the  complaintia  thereof,  in  N"ez 
Perce  county  and  now  in  said  county  m  care  of  tiie  deputy  of 
the  clerk  of  the  district  court  of  Shoshone,  are  hereby  trans- 
ferred to  the  district  court  of  the  first  judicial  district,  in  and 
for  the  county  of  Nez  Perce  and  territory  of  Idaho ;  and  the 
said  deputy  clerk  is  hereby  required  to  transmit  forthwith,  all 
papers  now  in  his  posession  and  belonging  to  such  civil  cases, 
to  the  clerk  of  the  first  judicial  district  m  and  ibr  the  said 
countjr  of  Nez  Perce ;  and  the  said  district  court  of  the  first 
judicial  district  in  and  for  the  said  county  of  Nez  Perce  shall 
have  the  same  jurisdiction  over  the  said  cases,  as  though  they 
had  been  on^nally  commenced  in  the  same. 

Sec.  8.    Tnis  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  Governor. 

Approved,  January  6th,  1864. 


AN  ACT 

To  Incorporate  the  City  of  Bannock  on  Grasshopper  Creek. 

ARnCLX  L 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

asfoUotos: 

Section  1.  That  the  city  of  Bannack  shall  he  bounded  as 
follows,  to-wit :  Commencing  at  McDonald  &  Co.'s  saw*mill 
firom  thence  due  west  to  the  bannack  ditch,  and  from  thence 
along  said  ditch  to  Nugget  hill,  in  a  southern  direction,  and 
from  thence  to  Discovery  claims  on  Jimey's  bar,  and  from 
thence  in  a  direct  line  to  Discovery  claim  of  the  Dacota  lode, 
and  from  thence  in  a  direct  line  to  the  northeast  comer 
of  the  Bannack  cemetery  and  from  thence,  in  a  direct  line  to 
the  place  of  beginning. 

Seo.  2.  The  inhabitants  of  said  cit^  of  Bannack  shall  be 
and  are  hereby  constituted  a  body  pontic  and  corporate  by 
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the  name  and  style  of  Bannack  cit^  and  by  that  name  they  and 
their  Buccessors  shall  be  known  in  law,  and  have  perpetual 
8ucce86ion,  sue,  and  be  sued,  plead,  and  be  impleaded  in  all 
courts  whatever:  and  recover  property  personal  and  real 
within  said  city,  for  public  buildings,  public  works  and  ci^ 
improvements  and  may  dispose  of  the  same  in  any  way  for 
the  benefit  of  the  city,  may  purchase  property  beyond  the 
lines  of  the  city  to  be  used  wr  burial  purposes  and  for  the 
establishment  of  a  hospital  for  the  reception  of  persons  infected 
with  contagious  diseases. 

AKnoLX  n. 

Sectiox  1.  For  the  government  of  the  said  city  of  Ban- 
nack, there  shall  be  annually  elected,  in  the  manner  herein 
after  provided  the  following  officers :  a  board  of  aldermen, 
consisting  of  five  members,  one  police  judge,  one  manshal, 
one  city  attorney,  one  clerk,  one  treasurer ;  fQl  of  whom  shall 
be  elected  by  receiving  the  greatest  number  of  votes  as  here- 
after provided. 

▲BHCLE  m. 

Section  1.  That  a  general  election  for  all  city  officers  of 
the  corporation  required  under  this  act  shall  be  held  on  the 
first  Monday  in  April  of  each  year  except  the  first  The  first 
election  can  be  called  at  any  time  by  notices  signed  by  five 
persons  posted  in  three  conspicuous  places,  ten  days  previous 
to  such  election. 

Sso.  2.  No  person  shall  be  entitled  to  vote  at  any  city 
election  who  shall  not  be  an  elector  for  territorial  officers,  and 
who  shall  not  have  resided  in  the  city  ten  days  next  preceding 
the  day  of  election,  and  no  person  shall  be  eli^ble  to  any 
office  under  this  charter  who  is  not  a  qualified  voter  of  said 
city. 

Sec.  8.  At  all  elections  for  city  officers  the  vote  shall  be 
by  ballot  at  the  time  and  place  designated  by  the  board  of 
aldermen. 

Sbo.  4.  That  all  vacancies  happening  before  the  annual 
election,  shall  be  filled  by  the  board  of  aldermen. 

Sec.  5.  That  all  elections  for  city  officers  shall  continue 
from  eleven  a.  m.,  until  six  p.  m. 

Sec.  6.  The  person  who  shall  receive  a  plurality  of  votes 
for  any  office  shall  be  declared  duly  elected  and  the  clerk  shall 
issue  to  him  a  certificate  of  election  and  on  the  preteDtatioa 
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of  the  same  to  the  board  of  aldennen,  he  shall  be  sworn  into 
office. 

Sbction  1.  The  members  of  the  board  of  aldermen  shall 
annually  elect  one  of  their  number  president  of  the  board  of 
aldermen,  who  shall  hold  his  office  for  one  year,  or  until  his 
successor  shall  be  elected  and  qualified. 

Seo.  2.  The  members  of  the  board  of  aldermen  shall  fix 
the  time  and  place  for  holding  their  stated  meetings,  and  may 
be  convened  by  the  president  of  the  board  at  any  time ;  a 
majority  of  the  members  shall  constitute  a  quorum  to  do 
business,  but  a  smaller  number  may  adjourn  from  day  to  day, 
and  compel  the  attendance  of  absent  members. 

Sec  3.  Any  ordinance  which  shall  have  been  passed  by 
the  board  of  alderman  shall,  before  it  becomes  a  law,  be  signed 
by  the  president  of  the  board. 

S£c*  4.  Said  board  of  alderman  shall  have  full  power  and 
authority  to  make  all  needful  laws,  ordinances  and  town  regu- 
lations they  deem  proper,  if  not  repugnant  to  the  constitution 
or  the  laws  of  the  United  States,  or  this  territory. 

Sec.  5.  Said  board  of  aldermen  shall  endeavor  to  make 
such  regulations  as  shall  promote  and  secure  the  health,  peace, 
cleanliness,  safety,  and  good  order  within  said  town. 

Ssc.  6.  The  roads,  streets  and  allevs,  within  said  citv  limits 
shall  be  under  the  exclusive  control  oi  said  board  of  aldermen, 
who  shall  make  all  needful  rules  and  repairs  they  deem 
proper. 

ARnCLE  V. 

Section  1.    The  alderman  shall  receive  no  compensation. 

Sec  2.  The  marshal,  clerk  and  treasurer  shall  receive  such 
compensation  as  the  board  of  alderman  may  direct. 

Sec  8.  The  marshal  shall  have  the  same  power  in  all  civil 
iactions  as  any  constable,  and  may  by  consent  of  the  board  of 
alderman,  appoint  necessary  deputies  to  act  in  the  same 
capacity  or  relieve  the  same  m  like  manner. 

Sec  4.  The  board  of  alderman  shall  define  the  duties  of 
all  officers  by  ordinance,  which  are  not  herein  provided. 

AimoLxyi. 

Section  L  All  who  are  elected  or  appointed  under  this  act 
shall  before  entering  upon  their  duties  take  a  proper  oath  of 
office. 


640  LOCAL  AKO  SPECIAL  LAWS* 


ARTICLE  Vn. 


Section  1.  This  charter  may  ^o  into  eflfect  on  and  after 
such  day  as  a  majority  of  the  qualiiied  electors  residing  within 
the  limits  of  said  Bannack  city,  at  a  general  election  to  be 
held  after  twenty  days  notice,  to  be  given  by  six  writtea 
notices,  posted  in  the  most  public  places  within  said  limits, 
and  Bigned  by  at  least  twelve  of  said  electors,  shall  vote  to 
accept  the  same. 

Appeoved  February  4, 1864. 


AN  ACT 

To  Incorporate  the  City  of  Placerville,  Boise  County. 

ARTICLE   I. 

J5e  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows : 

Section  1.  The  city  of  Placerville  stall  be  bounded  as 
follows :  Commencing  at  a  point  half  a  mile  north  of  the 
centre  of  plaza,  (which  plaza  is  located  in  the  centre  of  the 
most  business  portion  of  said  city,  the  centre  of  which  is  rep- 
resented by  a  well|,  running  thence  west  half  a  mile,  thence 
south  one  mile,  tnence  east  one  mile,  thence  north  one  mile, 
thence  west  half  a  mile,  to  the  place  of  beginning. 

Sec  2.  The  inhabitants  of  the  said  city  of  Placerville  shall 
be,  and  they  are  hereby  constituted  a  body  politic  and  corpo- 
rate, by  the  name  of  the  city  of  "Placerville,"  and  by  that 
name  they  and  their  successors  shall  be  known  in  law,  and 
have  perpetual  succession,  sue  and  be  sued,  plead  and  be  im- 
pleaded, in  all  the  courts  of  law  whatsoever,  and  receive  pro- 
perty personal  and  real,  within  said  city  for  public  buildinffs, 
public  works  and  city  improvements,  and  may  dispose  of  me 
same  for  the  benefit  of  the  city,  may  purchase  property  beyond 
the  limits  of  the  city  to  be  used  for  burial  purposes,  and  for 
the  establishment  of  a  hospital  for  the  reception  of  persons 
afflicted  with  contagious  or  other  diseases ;  also,  for  water 
works  to  supply  the  city  with  water,  and  may  dispose  of  the 
same  for  the  benefit  of  said  city,  and  shall  have  a  seal  which 
they  may  alter  at  pleasure. 
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ABTIGftE  n. 

Sbciioh  1.  For  the  gorernment  of  the  city  there  shall  be 
elected  in  the  manner  hereinafter  provided,  the  following  offi^ 
cers :  A  common  council,  (consisting  of  five  members)^  a 
mayor,  >a  recorder,  a  treasurer,  a  marshal,  and  an  assessor,  who 
shall  hold  their  offices  for  one  year,  and  until  their  successors 
shall  be  duly  elected  and  qualified ;  and  there  shall  be 
appointed  annually  by  the  city  council,  a  city  attorney,  a  street 
commissioner,  a  city  surveyor  and  a  city  cdllector. 

ABTICLB  ni. 

Section  1.  That  a  general  election  for  all  city  officers  of 
the  corporation  required  to  be  elected  under  this  act,  shall  be 
held  on  the  first  Monday  of  April  in  each  year. 

Sec.  2.  ISTo  person  shall  be  entitled  to  vote  at  any  city 
election,  who  shall  not  be  an  elector  for  territorial  officers,  and 
have  resided  in  the  city  fifteen  days  next  preceding  the  day  of 
election,  and  no  person  shall  be  eligible  to  any  office  under 
this  charter,  who  is  not  a  qualified  voter  of  said  city. 

Sec.  3.  At  all  elections  for  city  officers,  the  vote  shall  be 
by  ballot,  at  the  time  and  place  designated  by  the  city  council. 

Sec.  4.  That  all  vacancies  happening  before  the  annual 
election,  shall  be  filled  by  the  city  council. 

Sec  6.  That  all  elections  for  city  officers  Aall  continue 
one  day,  during  which  time  the  polls  shall  be  open  from  ten 
o'clock,  A.  M.,  to  four  o'clock,  P.  M. 

Sec  6.  The  persons  who  shall  have  received  a  pluralih^  of 
votes  for  any  office,  shall  be  declared  duly  elected,  and  the 
clerk  shall  issue  to  him  a  certificate  of  election  ;  upon  presen- 
tation of  the  same  by  him  to  the  council,  he  shall  be  sworn 
into  office. 

ARTICLE  IV. 

Section  1.  The  members  of  the  common  council  shall  fix 
the  time  and  place  of  holding  their  stated  meetings  and  may 
be  convened  by  the  mayor  at  any  time ;  a  majority  of  the 
members  shall  constitute  a  quorum  to  do  business,  but  a 
smaller  number  may  adjourn  from  day  to  day,  and  compel  the 
attendance  of  absent  members. 

Sec.  2.  Any  ordinance  which  shall  have  been  passed  by 
the  common  council,  shall,  before  it  becomes  a  law,  be  re- 
sented to  the  mayor  for  his  approval ;  if  he  approves  he  shall 
sign  it;  if  not,  ha  shall  within  ten  days^  return  it  with  his 
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objections  in  writing,  to  the  common  council,  who  Bhall  cause 
the  same  to  be  entered  ia  th*  journal,  and  shall  proceed  to 
recommend  the  same.  If,  after  such  recommendation,  two- 
thirds  of  l^e  members  of  the  common  council  shall  agree  to 
pMs  the  same,  it  sball  bec<»ne  a  law. 

Sbc.  3i  '■  The  x>^^yor  and  oommon  ooancil  shall  ha^e  power 
within  the  city :  First.  To  make  bvJaiwa  and  ordinan-cee  not 
repugnant  to  the  lawa  of  the  United  States,  or  to  the  hiws  of 
this  territory,  necessary  to  carry  into  effect  the  pn>visions  of 
this  act.  Second.  To  levy  taxes  not  to.  exceed  one  per  cent, 
per  annum  upon  all  re^l  and  persona!  property  made  taxable 
Dy  law  for  territorial  and  county  purposes.  Third.  To  make 
regulations  to  prevent  the  introduction  of  contaffious  diseases 
into  the  city,  and  for  securing  health,  peace^. cleanliness  and 
good  order  of  the  city.  Fourth.  To  rdake  4uch  regulations 
as  may  be  necessary  to  protect  the  city  against  fire.  FifUu 
To  appoint  and  employ  such  a  police  force  as  they  may  deem 
jiecessary  for  the  protection,  peace  and  safety  of  the  city. 
Sixths  To  prevent  and  restrain  any  disturbance,  or  disorderly 
conduct,  or  any  indeceat  and  Immoral  practices,  within  the 
limits  of  said  city. 

ARTICLB  V. 

Section  1.  The  mayor  and  members  of  the  ooanmon  council 
shall  receive  no  pay  for  their  services,  until  the  city  shall  con- 
tain five  thousand  inhabitants,  and  then  such  pay  to  be  deter- 
mined by  a  vote  of  the  city. 

S^o.  2.  The  recorder  shall  receive  the  same  fees  for  his 
services  as  justices  of  the  peace  are  entitled  to  by  law  for 
services  of  a  similar  nature. 

.  Ssc.  3.  The  marshal  shall  receive  the  same  fees,  for  his 
services,  as  constables  are  entitled  to  by  law  for  services  of  a 
similar  nature,  and  for  other  services  such  compensation  as 
may  be  provided  by  ordinance. 

Sbc*  4.  All  other  officers  provided  for  by  this  act,  or  to  be 
created,  shall  receive  such  conipensationasmaybe  established 
by  ordinance. 

AUnCLB  VI. — OF  THfi  DmXS  OP  CRT  OFFICSRS. 

Sbction  1.  It  shaH  be  the  duty  of  the  mayor  to  communi- 
cate to  the  common  council  at  least  once  in  each  year,  tl^  coxv- 
dition  of  the  city,  its  finances  and  improvements. 

SitG.  2.    All  and  each  of  the  officens  el«(d»d,  or  provided  fo^ 


by  the  provisionB  of  this  act,  shall  reside  within  the  limits  of 
the  city. 

Seo.  8.  It  shall  be  the  duty  of  the  city  marshal,  in  addition 
to  the  daties  by  the  oomtaon  conDcil^  to  execute  and  return  att 
processes  issued  by  the  records. 

8bo.  4.  It  shall  be  the  duty  of  the  assessor,  ia  additioni  to 
the  duties  prescribed  by  the  common  council,  to  make  out 
^ttiin  such  tim?  as  the  eomrnon  eauncil  shall  order,  a  correat 
list  of  all  the  property  taxable  by  law  within  said  city.  It  shall 
also  be  the  duty  of  the  assessor  to  collect  all  moneys  and  taxes 
levied  bj  authority  of  the  city^4uxd  pay  the  samei  oyer  ta  the 
city  treasurer  monthly. 

D£C.  $«  It  shall  be  the  dutjjf  of  the  city  treasurer  to  receive 
all  monkeys  that  shall  come  into  his  hands  by  taxation  or  other* 
wise,  and  pay  out  the  same  in  such  manner  as  shall  b^ 
prescribed  uj  the  oominon  eounciL 

.  Sec;  6.  lit  shall  be  the  dut^  of  the  city  attorney  to  attend 
to  all  suits,  matters  and  things  in  which  the  cltj^  may  be  legally 
interested,  gire  his  advice  and  opinion  1;^,  wnting  upon  eacn 
when  required  by  the  mayor  or  common  counciJ^and  attend 
to  all  prpseQutions  iagain^t  offenders  of  the  city  ordinances. 

Sec.  7.  The  commoa  councdl  shall  define  the  duties  of  all 
.officers  by  ordinance,  which  are  not  herein  prescribed. 

ARTICLE  m, 

Secttoit  1.  All  officers  required  to  be  elected  under  this 
act  shall,  before  entering  upoti  the  duties  of  their  office,  take 
an  oath  or  affirmation  (as  prescribed  by  law  for  county  officers) 
before  any  person  competent  to  administer  oaths. 

Sec.  2.  All  r&olutions  and  ordinances  calling  for  the  ap- 
ropriation  of  any  sums  of  money  exceeding  one  hundred 
100)  dollars  shall  lie  oyer  at  least  one  meeting. 

Sec.  8.  The  first  election  shall  be  held  at  the  office  of 
Thomas  H.  Stringham.  which  shall  be  called  by  printed  no- 
tices in  not  less  than  three  public  places  in  the  village  of  Pla- 
cerville,  signed  by  not  less  than  five  electors  of  saia  city ;  the 
judges  of  said  election  shall  be  nominated  and  elected  by  the 
electors  assembled  at  the  place  of  holding  the  election  on  the 
morning  of  said  election  day,  together  wim  two  clerks,  which 
judges  and  clerks  shall  be  qualified  in  the  same  manner  as 
judges  and  clerks  of  county  elections. 

Sec.  4.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Appbovris  Febrc^ary  4th,  1864. 


ft 
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AN  ACT 

Incorporating  the  Bannack  Bitch  and  Mining  Company,  and 

granting  a  charter  to  the  same,  to  locate  and  constmct  a 
itch  with  brancheiei. 

Beitenackd  by  the  LegialoMoe  Assembly.of  the  Territory  of  Idaho 

as  follows : 

Bectiok  1,  George  Coply,  E.  P.  Lewis,  K  J:  Bavis, 
George  Wing,  A.  J.  Smith,  A.  F.  Graeter,  W.  C.  Eheem,  K. 
J.  Brannard,  their  associates  and  successors,  are  hereby  made 
and  constituted  a  body  politic  under  the  name  and  style  of  the 
Bannack  Bitch  and  Mining  Company,  with  the  ordinary 
powers  and  liabilities  of  corporations,  wit^l  a  capital  stock  of 
tweniy  thousand  dollars,  which  may  be  increased  to  one  hun- 
dred thousand  dollars. 

8bo,  2.  The  above  named  corporators  shall  have  the  ex- 
clusive authority  to  survey,  lay  out,^  construct  And  maintain  a 
ditch,  with  necessary  branches,  for  inlet  and  outlet,  to  and  in 
the  mines^  in  and  about  Grasshopper  creek,  in  the  territory  of 
Idaho,  of  sufficient  length  and  size  to  supply  with  water  the 
mines  opened  or  to  be  opened  on  said  Grasshopper  creek, 
below  said  ditch  and  its  branches,  and  between  the  points  at 
which  water  shall  be  received  into  said  ditch^  ana  a  point 
down  said  creek  six  miles  belo\7  Bannack  citf. 

Sec  3.  The  maximum  rates  at  which  said  companv  may 
sell  and  furnish  water  from  their  said  ditch  to  purcnasers, 
shall  be  as  follows,  viz :  One  dollar  per  incb*for  the  first  head, 
seventy-five  cents  per  inch  for  the  second  head,  fiifty  cents  per 
inch  for  the  third  head,  and  twenty-five  cents  per  inch  for  the 
fourth  head,  measured  according  to  the  custom  of  miners, 
^nder  six-inch  pressure. 

Sec.  4.  The  said  corporators,  for  the  purpose  of  filling  and 
Iceeping  full  their  said  ditch,  shall  have  tne  exclusive  right  to 
the  water  of  and  in  said  Grasshopper  creek  (saving  ana  ex- 
cepting all  prior  and  vested  rights  in  and  to  the  same],  and  of 
And  in  the  oranches  of  said  creek,  which  flow  into  it  from  a 
southerly  and  southwesterly  direction,  and  of  and  in  the  near- 
est branch  of  Horse  Prairie  creek,  being  the  north  fork  of  the 
isame,  and  no  other  person  or  company  shall  take  or  use  the 
waters  in  the  streams  above  mentioned,  above  or  at  the  points 
of  supply  of  said  ditch,  in  such  manner  or  quantiiy  as  will  in 
any  way  conflict  with  the  rieht  of  said  corporators,  to  first  fill 
and  keep  full  their  said  ditch  with  water  £rbm  said  streams. 
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Sec.  5.  The  rights  and  privileges  in  this  act  granted,  shall 
be  and  continue  for  the  term  of  teh  ye^rs  from  and  after  the 
passage  of  this  act,  and  this  act  shall  take  effect  and  be  in 
force  from  and*  after  its  approval  by  the  governor. 

Approved,  February  4th,  1864. 


AU  ACT 


Granting  to  Hugh  O'Neil,  8.  M.  Hall  and  G.  F..  Simnson,  the 
right  to  have  and  maintain  a  Ferry  across  the  Snake  or 
Lewis  river,  eight  miles  below  the  first  junction  of  the  road 
from  East  Bannack,  to  the  Overland  route. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  The  exclusive  right  to  maintain  and  operate  a 
ferry  across  the  waters  of  the  Snake  or  Lewis  river,  at  a  cer- 
tain point  where  the  road  from  Bannack  city  and  Stinking 
Water  mines  first  strikes  the  Snake  or  Lewis  river,  and  for 
one  mile  above  and  three  miles  below  the  said  point,  with  the 
privilege  of  constracting^  a  bridge  instead,  is  herebv  granted 
to  Hugh  O'Neil,  S.  M.  Hall  and  G.  F.  Simpson,  their  asso- 
ciates and  successors,  for  Ihe  term  of  ten  years,  with  the  priv- 
ileges,  and  subject  to  the  conditions  prescribed  by  this  act. 

Sec.  2.  So  long,  not  to  exceed  ten  years,  as  the  said 
O'lfeily  Hall,  and  Simpson,  their  associates  and  successors 
shall  maintain,  operate  and  carry  on  a  good,  safe  and  sufficient 
ferry,  or  maintain  a  good,  safe,  and  sufficient  bridge,  between 
the  points  named,  the^  shall  be  authorized  to  collect  the  folr 
lowing  rates  of  toll,  viz :  For  each  wagon  carrying  two  thou- 
sand pounds  and  under,  four  dollars ;  for  each  additional  ono 
thousand  pounds,  one  dollar ;  and  for  each  animal  of  any 
kind,  ridden  or  driven  loose,  fifty  cents. 

Sso.  S.  Said  O'l^eil,  Hail  and  Simpson,  their  associates 
and  successors,  shall  be  held  and  obligated,  from  the  first  day 
of  May  of  each  year,  until  the  river  shall  be  so  low  thfit  it  can 
be  forded  with  ease  and  safety,  to  keep  said  ferry  or  bridge  in 
good,  safe  and  sufficient  order  and  condition  for  use  by  night 
and  day,  and  so  long  as  no  bridge  shall  be  constructed,  they 
shall  kAep  a  competent  ferryman,  who  shall  transport  travelers^ 
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i^$bgoxi9  and  stock  across  said  livir  promptly,  Hj  niglit  skid 
day,  under  penalty  of  all  damages  sttstsiiied  and  the  forfeitare 
of  tills  charter. 

Sbc.  4.  "So  section  ocr  part  of  this  aet  shall  he  so  conetmed 
as  to  prohibit  the  county  cooiiqissioners  from  ei^ercising  the 
same  authority  over  said  ferry  or  bridge  as  they  are  author- 
ized to  exercise  over  other  licensed  ferries  or  bridges,  and  they 
may  on  a  petition  signed  by  twenty  bona  fide  citizens  of  the 
county  in  which  said  ferry  or  bridge  is  located,  alter  and  fix 
the  rates  of  toll  at  the  expiration  of  twoyears  after  the  pas- 
sage of  this  act :  Provided^  That  the  said  Hall  k  Co.,  and  their 
associates  do  not  interfere  with  the  prior  rights  of  any  person 
or  persons  who  have  established  a  ferry  on  the  said  river  at 
the  places  herein  mentioned. 

Sire.  5.  This  act  shall  take  effect  from  and  after  its  ap- 
proval by  the  governor. 

Appeovbd,  January,  28th,  1864. 


AN  ACT 


To  authoriM  H.  D.  Van  Wyck,  hie  heite  and  assigns,  to  mao- 
ufSactiire  and  sell  niuminating  Gas  in  the  towne  of  Ban- 
nock City  and  Boena  Tista  0%,  in  Boise  county. 

St  U  enacted  h/,  the  LegisJatioe  AsiemUp  of  the  Territerif  of  Idaho 

uB  foRows: 

SsonoK  1.  That  H.  D.  Van  Wyek^  his  lieirs  and  assigns, 
be  and  are  h^eby  authorized  during  the  period  of  ten  years 
next  ensuing  the  approval  of  this  act,  to  have  and  possess  ^e 
exclusive  privilege  of  supplying  the  towns  of  Bannock  city 
and  Buetia  Visto  city,  in  the  county  of  Boise,  territcfty  of 
Idaho,  and  ik^  inhabitants  and  residcdtB  of  said  places^  with 
illumiiifftiiig  gas. 

Sec.  2.  The  said  H.  D.  Van  W^ck,  his  heirs  and  assigns^ 
shall  hai»e  authority  to  erect  withm  ttie  town  limits  of  said 
Bannock  city  and  Buena  Yista  city,  the  necessary  buildings,^ 
works,  and  n^chinery,  for  the  manuj&cture  and  production  of 
iliuminatitig  gas,  to  make  the  necessary  excavation  in  the 
public  streets  of  said  towns  for  the  purpose  of  laying  gas 
pipes  therein,  and  to  reopen  the  said  excavations  for  the  pur- 
pose of  replaoiftg  and  repairing  the  smd  gai  pipes :  Brotided^ 


That  tlie  flireM«  |&f  said  to^#B^  «haU  ndt  be  ab8«tti<^ted  tb  la^ 
Qnaeeessaty  d^gre^,  or  for  ati  unreasonabte  period  of  1im'<e^ 
while  said  pipee  are  beinr  laid. 

Sbo.  8«  The  said  H.  D.  Van  Wyck,  his  heirs  and  assigns, 
shall  within  the  period  Of  ten  months  &om  aH^  after  tilic^  atn 
proval  of  this  act^  oommeuce  the  construction  of  th^  worfel 
neoecessary.fojr  the  mAuufacture  or  prodlctiob  of  illuminating 

S^  and  shall  within  the.  .period  of  two  years  from  and  after 
e  approyal  of  this  act,  complete  the  isame. 
Sec.  4,    This  act  .to  take  .effect  and  be  in  force  fix>m  and 
after  its  .approyal  by  the  governor. 
Appboi^i^  Janufliy  ^Iky  1864* 


AK  ACT 
To  incoiporate  ihe  South  Boise  Wagon  Road  Company. 

Be  it  enoLcted  hy  the  Legislative  Assembly  of  ike  Tenribny  of  Idaho 

as  follows: 

Section  1.  That  Daniel  McLaughlin,  Robt.  A.  Siflebottom 
and  Julius  Newberg  be,  and  they  are  hereby  constituted  a 
body  corporate  under  the  name  and  style  of  the  South  Boise 
wagon  road  company. 

Sec  2.  Said  corporation  shall  haye  power  in  its  corporate 
name  to  sue  and  be  sued,  to  contract  and  be  contracted  withy 
buy  and  sell  real  and  personal  j^roperty,  bnd  have  all  the  otheir 
necessanr  jpowers  of  a  corporation.  ; 

Sbc.  3.  Said  corporation  is  hereby  invested  with  the  neces- 
sary powers  to  construct  and  build  a  wagon  road  from  the 
Idabo  quartz  lode,  in  Boise  county,  by  the  most  practicable 
route,  heretofore  located  bjr  said  Robert  A.  Sidebottom,  to  ^ 
point  on  Little  Camas  Prairie,  in  said  county,  where  a  small 
stream  crosses  the  Emigrant  road  from  Fort  Boise  to  Fort  Hall. 

Sec.  i*  Said  corporation  shall  have  the  exclusive  right  to 
construct  a  wa^on  road  on  the  route  designated  and  withifi 
one  mile  of  eiuer  side  of  the  present  line  of  said  road,  for 
the  period  of  ten  years,  and  shall  be  required  annually  to  pay 
into  the  bounty  school  fund  the  sum  of  fi^  dollars,  oh  or 
before  the  first  day  of  January  in  eadi  v^r. 

Sec.  5.    It  shall  be  the  duty  of  said  coi^ratiopa  to  bridge 
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p^ll  the  streamB  on  said  route  so  that  the  aame  maybe  passable 
on  or  before  the  first  of  July,  one  thousand  eight  hunored  and 
sixty-four,  and  keep  the  road  in  eood  repair  after  that  date. 

Sbo.  6.  Baid  corporation  shall  be  allowed  and  entitled  to 
charge  the  following  rates  of  toll  on  said  road : 

For  each  team  of  two  horses,  mules,  or  oxen  and  wagon . .  .$  4  00 

«      «        additional  team, 1  00 

•«      «        horse  and  rider, 100 

<^        pack  animal, 1  00 

^^        loose  animal, 75 

•*      "        sheep,  per  head, 15 

Sec.  7.  .  The  said  road  shall  be  completed  within  the  term 
of  two  years  from  the  passage  of  this  act,  so  that  there  shall 
be  a  safe  and  easy  passage  for  loaded  wdgons  over  the  same, 
under  forfeiture  of  the  powers  and  privileges  hereby  granted ; 
and  after  four  years  from  the  passage  of  this  act  the  county 
commissioners  of  Boise  county  may  alter  and  amend  the  toll 
rates  specified  in  section  six  of  this  act,  upon  the  petition  of 
at  least  twenty-five  b(ma  fide  inhabitants  of -said  county. 

Ssc.  8.  This  act  to  take  ei^ct  and  be  in  force  from  and 
after  its  approval  by  the  governor- 

Appkovbd  January  22, 1864. 


AN  ACT 


Authorizing  K.  C.  Boatman  his  associates  and  assigns,  to 
manu£Eicture  and  sell  Illuminating  Gas,  to  the  citizens  of 
Placerville  and  its  intermediate  neighborhood  in  Boise 
County. 

Se  it  enacted  by  the  Legislative  Assembljf  of  the  Territory  of  Idaho 

as  foUows: 

'  Section  1.  That  "S.  C.  Boatman  his  associates  and  assi^ 
be,  ^d  are  hereby  authorized  to  manufacture  illuminatmg 
gas,  for  sale  to  the  mhabitants  of  Placerville  and  its  immediate 
neighborhood  in  Boise  county,  for  a  period  of  ten  vears  fipom 
the  passage  of  this  act,  excluding  others,  on  condition  that 
the  said  N,  0.  Boatman  his  associates  and  assigns  comply  with 
the  provisions  of  this  grant 
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8bc.  2.  That  the  said  K.  G.  Boatman,  his  associates  and 
assigns,  shall  have  the  right  to  dig  ditches,  make  excavations, 
]m^  pipes,  erect  posts,  or  .do  any  other  wcM'k  necoessary  in  caiv 
lyiBg  out  the  objects  of  this,  grants  in  any  street,  alley  or 
Mbnc  square  in  said  towa  of  f  lacerville ;  iVorifed,  That  in 
digging  ditches  or  making  etcavations,  laying  pipes,  or  erect- 
ing posts,  the  travel  shall  not  be  incommoded  for  a  longer  pe- 
riod of  time  than  may  be  necessary  in  doing  the  work  required. 

Seg»  S,  The  said  K..  C.  Boatman,  his  asssociates  and  as- 
signs shall,  within  two  months  from  the  passage  of  this  act, 
commence  the  necessary  wprk  to  carry  out  the  c^irit  of  this 
law,  by  erecting  necessaiy  buildings  or  making  excavations 
and  shall  within  two  years  have  completed  the  same^^ 

Seo.  4.  That  any  person  or  persons  wl^o  shall  injure  by 
breaking,  pulling  down,  or  in  any  manner  interfering  with 
the  pipes,  posts,  d^kes,  ditches  or  buildings  necessary  m  car- 
lying  out  the  objects  of  this  law,  shall  be  considered  guilty 

"  '  aj  be  fined  in  a  sum 
imprisonment  in  the 
y  both  such  fine  and 
imprisonment,  and  shall  be  subject  to  smt  in  a  civil  action  for 
damages. 

Sec.  5.  This  act  shall  take  effect  and  be  in.  force  from  and 
after  its  approval  by  the  governor. 

Approved  January  30, 1864. 


AN  ACT 


Authorizing  Charles  F.  Cone  and  associates,  to  establish  and 
maintain  a  Toll  Eoad  in  Idaho  County. 

Be  U  enacted  by  the  Leffislative  Assembly  of  the  Ibrritory  of  Idaho 

asfoUows: 

Bbotion  1.  That  Charles  F.  Cone  and  associates,  their  heirs, 
raccesBors  or  assigns,  are  hereby  ^nted  the  exclusive  right 
and  privilege  to  establish  and  mamtain  a  toll  road,  commenc- 
ing at  the  point  known  as  the  Frenchman's,  near  the  head  of 
Comas  prairie  in  Idaho  county,  and  running  thence  by  way  of 
White  Bird  creek,  up  Salmon  river,  by  the  miost  practicable 
route  to  intersect  John  Howerton's  road,  at  the  mouth  of  Lit- 
tle Salmon  river. 
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Sec.  2.  Tke  sadd  parties  Bhail  have  tlie  rigbt  to  chftrgemd 
collect  toll  on  aaid  road  as  follows  s 

For  each  wagon  atid8ingleteam..«.kv..^ ,.*,..»|4  M 

«  «        additiooal  team^ ...,. 1  00 

*^  **        gaddle  horse  or  mule.i.v>.v 1  ^ 

"  "       horse  or  male  padced...^.. 100 

"  *<        loose  horse  ormule... ..*«.. ^ ......^ Sd 

"  "        loose  cattle^  6icfa..\. .....*..«. *.4.v, ».....»  15 

^  ^        id^eep  and  swme,  each.,.;... 12 

.  *^  **  empty  T^^agon,  half  priee. 

Sec.  S.  The  said  parties  may  establish  toll  gates  at  one  ot 
more  places  on  said  road,  and  collect  toll  thereat ;  PMvided^ 
The  aggre^te  toll  so  collected  shall  not  exceed  the  rates  speci- 
fied in  section  t\^  of  this  act ;  and,  I^vided^  furthery  That  no 
toll  gate  be  established  witiiin  one  mile  of  any  city,  or  village 
on  isaid  road  unless  the  same  be  at  a  ferry  or  bridge  thereon. 

6«o.  4.  Said  company,  their  heirs,  successors  or  assigns, 
fehall  hare  and  enjoy  all  the  ti^tA  and  imtnunities  thereto  ap- 
pertaining and  the  exclusive  right  of  way  across  and  through 
nie  land  tind  territory  lying  between  said  points,  which  ri^t 
of  way  is  herebT  granted  to  the  said  parties  for  the  term  often 
years ;  Provided^  That  within  four  months  from  the  passage  of 
this  act,  tiiey  commence  the  construction  of  said  road,  and 
within  one  year  thereafter,  shall  complete  the  entire  road  so  as 
to  be  passable  for  wagons ;  otherwise  the  tight  to  construct 
shall  be  fotfeited  and  become  null  and  void.  Said  parties  shall, 
after  its  completion,  at  all  times  keep  the  same  in  good  repair 
and  condition,  and  shall  establish  Bnd  at  all  times  maintain 
bridges  and  ferries  at  all  necessary  points  on  the  line  of  sfdd 
road,  for  the  crossing  of  which  no  additional  toll  shall  be 
collected. 

Sec.  &  At  each  toll  gate  on  said  road,  there  ehaU  be  kept 
in  a  conspicuous  place,  a  buUetiQ  board  with  the  notes  of  toll 
herein  prescribed,  *  intelligibly  painted  thereon ;  Provided^ 
That  nothing  contained  in  this  aot  shall  be  so  construed  as  to 
prevent  the  county  commissioners  of  the  county  in  which  said 
road  is  located,  from  altering  and  fixing  the  rates  of  toll  over 
said  road  and  ferry^  u^n  &e  a|)pU^;afiion  of  thirty,  bma  fde 
citiaens  of  the  said  coun^,  after  the  expiration  of  three  yean 
from  tiie  passa^i^e  of  this  act 

Sec.  6.  This  act  to  take  effect  And  be  in  force  from  and 
after  its  ^pro^al  by  the  governor* 

AWEoviSD,  Janttaiy  16th,  1864. 
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AK  ACT 

Authorizing  A.  G.  Turner,  Benj.  F.  Green^  D.  W.  Cuiumiogs 
aed  R.  W .  Button  to  establish  and  maintain  a  Toll  Road 
from  Boiise  City  to  Owjrliee  Mines  and  build  all  necesBaiy 
Ferries  on  the  line  of  said  road. 

Be  it  encLoied  hjjf  the  Legislative  Ajisembily  o^f  ihe  TerrUory  of  Idaho 
<u  foUohOs: 

Section  1.  Tbat  A.  G.  Turirer.  Benj.  R  Green,  D.  W. 
Cummings  and  R.  yf.  Button  be  and  they  are  hetebr  author- 
ized to  construct  a  'migon  road  over  the  most  accessit)!©  route 
from  a  town  knowti  as  Boice  city,  in  Boise  county,  Idaho  ter* 
ritory,  t6  Ruby  city,  Owyhee  county  and  temtory  as  afore- 
said, and  to  construct  ferries  over  intervening  water  courses 
between  said  points ;  and  to  have  exclusive  pnvitege  for  two 
miles  above,  and  two  miles  below  the  points  so  iselected 
for  ferries,  for  the  period  of  ten  years. 

Sec.  2.  The  said  A.  G.  Turner,  Benj.  P.  Green,  D.  W. 
Cummings  and  R.  W.  Button,  shall  wimn  ten  months  itom 
and  after  the  passage  of  this  act,  cause  said  route  to  be  opened 
for  the  accommodation  of  the  traveling  public  with  the  neces- 
sary ferries  to  make  travel  convenient,  safe,  and  expeditious 
between  said  points  of  beginning  and  termination,  otherwise 
this  charter  is  null  and  void. 

Sec.  3.  It  shall  be  lawful  for  said  A.  G.  Turner,  Benj.  F. 
Oreen^  D«  W.  Cummings  and.  R.  W.  Button,  to  collect  the 
foliowing  tolk  including  travel  over  said  route  and  ferriage 
feee^ 

¥0%  rtaeauktm  ovsr  boisb  ar^a. 

For  each  footman,  (twenty-five  cents] 9  25 

<^      <<    boiBe  aod  rider,  (s6venty<w« <)entB) L...«4.  75 

«<      ^    pack  animal,  (seventh-five  oents).^.^....^ 76 

<^      ^*    loose  animals,  other  thaa  sheep  or  hogs,  per 

head,  (ten  eentsV 4*... 1^ 

^      ^^    wagon  with  two  norses,  muies  Ofr  oxea  (one 

twenty^five  one  hundredis  dollars. .««;... 125 

"      «    four  horses,  mules,  or  oxen,  (two  dollars^ 2  09 

<^      ««    six  horses,  m/ule%  oroscen,  (three  dollars).. •;...  8  00 
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For  footman,  (fifty  cents) $      60 

"      horse  and  rider,  (one  dollar) 1  00 

"      pack  animals,  (one  dollar) '..    1  00 

**      loose  animals,  other  than  sheep  or  hogs,  (fifty 

cents)  each 60 

"      sheep  or  hogs  each,  (fifteen  cents) 16 

**      wagon  with  two  horses,  mules,  or  oxen  (two 

dollars) , 2  00 

"      waffon  with  four  horses,  mules  or  oxen,  (three 

dollars)....; 8  00 

"  wagon  six  horses,  mules  or  oxen,  (four  dollars)....  4  00 
It  shall  he  lawful  at  any  time  after  the  expiration  of  one 
year  from  the  paspage  of  this  act  for  the  county  commissioners 
of  the  several  counties  through  whic}i  said  road  passes,  to 
alter  or  change  the  rates  of  toll  herein  provided ;  and  Provided^ 
further^  That  this  charter  shall  not  interfere  with  any  rights 
of  any  person  or  persons,  heretofore  establidied. 

Seo.  4.    This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor.    >^ 

Appbovbd,  January  29th,  1864. 


AN  ACT 

Granting  to  Jacob  Meeks  and  John  P.  Gibson,  the  exclusive 
right  to  maintain  a  ferry  across  the  Snake  or  Lewis  river^ 
at  any  place  below  the  mouth  of  Blackfoot  river  within  five 
miles  of  the  same. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  lerrOory  of  IdahOj 

as  follows: 

Section  1.  That  the  exclusive  right  to  maintain  and  operate 
a  ferry  across  the  waters  of  Lewis  or  Snake  river,  at  any  and 
every  point  within  two  miles  below  the  mouth  of  Blackfoot 
river,  IS  hereby  granted  to  Jacob  Meeks  and  John  P.  Gibson 
and  their  associates  and  successors,  for  the  term  of  ten  years, 
with  the  privilege  and  subject  to  the  conditions  prescribed  by 
this  act 

Sec.  .  2.    So  loilg,  not  exceeding  ten  years,  as  tiie  said- Jacob 
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Meeks  and  John  P.  Gibson,  their  associatea  and  successors 
shall  maintain  and  operate  a  good,  safe  and  safficient  ferry 
boat,  to  be  run  in  the  proper  season,  by  a  rope  stretched  across 
said  river  of  sufficient  size,  and  blocks  upon  tha  same  of 
strength  sufficient  to  sustain,  in  all  ordinary  stages  of  water, 
the  pressure  of  the  current  of  the  said  stream  or  river,  they 
shall  be  authorized  to  collect  the  following  rates  of  toll,  viz : 
For  each  wagon  carmng  two  thousand  pounds  or  under,  four 
dollars,  for  each  additional  one  thousand  pounds  one  dollar, 
for  mules  or  cattle  seventy-five  cents  for  each  head. 

8eo.  8.  The  said  Jacob  Meeks  and  John  P.  Gibson  shall 
be  bound  to  have  the  said  boat  in  readin'^ss  to  cross  wagons 
over  said  Snake  or  Lewis  river,  at  the  said  location,  as  above 
specified,  on  or  before  the  fifteenth  day  of  April  of  each 
year,  and  to  maintain  the  same  in  readiness  to  cross  wagons 
and  cattle  over  the  same,  until  tiie  water  in  said  atream^mali 
be  so  low  that  it  can  be  forded  with  safety,  after  which,  they 
shall  not  be  bound  to  have  the  same  in  readiness  until  the 
fifteenth  day  of  April  of  the  ensuing  year. 

Sec  4.  The  said  Jacob  Meeks  and  John  P.  Gibson  shall 
1)e  held  and  obligated,  within  the  time  specified  in  the  pre- 
ceding section,  to  keep  a  good  and  competent  ferryman  or 
ferrymen,  as  shall  be  needed,  who  shall  transport  wagons  and 
stock  across  said  river,  promptly  both  by  night  and  day, 
whenever  it  is  safe  to  cross  said  nver  in  the  night,  under  pen- 
alty of  damages  sustained  by  their  neglect,  or  reftisal,  and  the 
forfeiture  of  this  charter. 

Ssc.  5.  The  county  commissioners  shall  have  power  to 
decrease  the  foregoing  ferry  rates,  after  two  years,  upon  the 
petition  of  twenty-five  Ixma  fide  citizens,  but  nothing  herein 
contained  shall  be  so  construed  as  to  prevent  the  Legislature 
irom  altering  or  amending  the  foregoing  ferry  rates  after  the 
passage  of  this  act,  but  the  said  Jacob  Meeks  and  his  associ- 
ates snail  not  infringe  upon  prior  rights  of  any  person  ot 
persons  who  may  have  established  a  leny  upon  said  river  at 
the  place  herein  mentioned. 

Sec.  6.  ^  This  act.  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Appbovei).  January  28th,  1864. 
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AN  ACT 

To  Incorporate  the  Wrigl^t  Ditoli  Company. 

BeHmaeted  by  Me  Legidaime  Assembly  of  the  Territory  of  Ithho^ 

as  follows: 

Section  1.  That  WiUiam  Wright,  Thomas  Wright^  and 
John  Wright^  th^ir  afisociates  ot  asfiigna,  are  hereby  declared 
a  body  corporate,  under  the  name  ot'  the  Wright  Ditch  Com- 
pany, for  ten  ^ears  from  the  passage  of  this  act 
.  Sec«  2.  Said  company  shaJOi  have  the  power  to  take  seven 
handxed  inchesy  miner's  measnrement,  of  the  waters  of  Moore's 
creek,,  at  a  point  om  said  ere^  about  six  miles  above  Bannock 
eity,  Boise  county,  and  build  a  dit<?h|  flnmes,  and  other  neces^ 
sary  conductors,  oi^  sufficient  capacity  to  carry  said  wat^r  fix>m 
said  point  along  the  said  Moore  s  creek,  and  the  hills  a4]acent 
tibiereto,  thence  along  the  hilla  up  Elk  creek  to,  and  across 
j&old  Hill,  and  thence  to  such  other  point  in  the  tl)ird  mininr 
district  itt  said  Boise  county,^  as  said  water  can  be  led  and  osea 
:tQ  advantage. 

Seo.  8.  Said  eompsAy  is  hereby,  granted!  the  right  of  way 
iior  said  ditcb^  flumee,  and  other  necesaan^  eonductors,  together 
with  a.  sufficient  space  on  either  side  of  said  ditch,,  flumes,  or 
conductors,  to  protect  the  same  along  the  line  of  said  ditch, 
from  said  point  On  Moore's  creek  tOy  and  across  said  GU)ld 
Hill,  said  company  may.  also  build  and  maintaan  such  reaer- 
voirs,  as  may  be  necessaj*y  for  said  ditch. 

Sec.  4.  Said  company  may  at  anv  time  withia  two  years, 
enlarge  said  ditch  to  the  capacity  of  twelve  hundred  inx^hes, 
4fttd  majjT  tunsk  that  amount  oi  water  iu  said  ditch  whea  so  en- 
krged;  and  said  company  shall  have  the  ri^ht  to  run  any 
tributary  of  said  Moore's  or  Elk  oreekinto  sa&d  ditch  along 
the  line  thereof. 

fii&c.  5.  Said  company  may  suo  ov  be  sued  ii^  their  oospo- 
rate  name,  and  shall  have  power  to  purtchase  and  hold  water 
rights  or  other  ditches  emptying  into  their  ditch,  and  such 
omer  real  and  personal  property  as  may  be  necessary  for  the 
use  of  said  company. 

Sec  6.  The  capital  stock  of  said  company  shall  not  exceed 
fif^  thousand  dollars. 

Sec  7.  Ko  part  of  this  act  shall  be  so  construed,  as  to  in 
any  manner  interfere  with  ditch  and  mining  rights  heretofore 
established. 
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fitea  8.    This  act  sball  teke  eflecft  anad  be  in  force  from  and 
ftfter  its  approvat  by  the  govcnior. 

'  Approvbd  Ffebruary  1, 1864. 


AN  ACT 
To  incorporate  the  Bannock  City  Water  Company. 

JBe  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

05  fottows : 

Section  1.  That  John  C.  Henly,  Charles  D.  Vajin,  and 
George  Woodman,  and  their  assigns,  are  hereby  declared  a 
body  corporate,  under  the  name  of  Bannock  City  water 
company. 

Sec  2.  Said  company  shall  have  the  exclusive  ri^ht  to  take 
twelve  inches  of  water  to  be  measured  according  to  flie  custom 
of  miners,  out  of  Moore's  creek,  or  Elk  creek,  or  both,  or  out 
of  any  tributary  of  either,  or  both  of  said  creeks,  at  any  suit- 
able point,  and  convey  said  water  in  any  suitable  troughs  or 
pipes,  01?  bored  logs,  to  Bannock  cky  and  Buena  Yis^  bar^  hi 
the  county  of  Boiae ;  and  the  said  companv  shall  have  the  ex- 
clusive right  to  run  their  ti:oughs,^pipes^  or  bored  logs,  through 
each  and  every  one  of  the  streets,  alleys,  roads,  or  highways 
of  said  Bannock  cily  and  Buena  Vista  bar,  for  the  jjurpose  of 
con^eyin^  water  through  said  places,  for'  distribution  for  all 
ordinary  nousehold  purposes,  such  as  drinking,  cooking,  and 
the  like ;  and  shall  have  the  right  to  distribute  said  water  for 
household  purposes  for  the  term  of  ten  years  from  the  passage 
of  this  act. 

Sec.  8.  Said  company  shall  have  power  to  purchase  lands, 
buildings  and  other  real  property,  and  all  peiBOpal  property 
necessary  for  the  use  of  said  oonxpapy  to  build  iveservoirs  and 
maintain  the  same,,  together  with  such  pipes,  troughs^  or  bored 
logs  as  may  be  uaed,  to  put  pipes  in,  and  fikoceta  in  houses 
when  re9[uested,  and  to  xenxove  the  same  at  pleasure ;  to  sfoee 
and  to  be  sued ;  to  make  aU  necessary  bv-law^  and  regulationa 
not  inconsistent  with  the  constitution  of  the  United  States,  or 
the  organic  act  of  this  territory ;  and  to  charge  and  collect  toll 
for  the  use  of  said  water. 

Sec.  4.    Said  company  is  hereby  granted  the  exclusive 
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nght  of  way  for  the  ccmveyanee  pf  said  water  from  said 
Moore's  creek,  or  Elk  creek,  or  tributatiefi,  to  said  Bannock 
city  and  Buena  Yista  bar,  and  through  the  various  streets, 
alleys,  roads  and  highways  in  said  places. 

Sec.  5.  Said  company  shall  have  a  secretary,  president, 
and  treasurer,  and  such  other  officers  as  the  by-laws  of  said 
company  may  direct. 

Sec  6  .Said  company  shall  commence  the  work  of  bring- 
ing in  said  water  within  one  year,  and  shall  complete  the  same, 
so  far  as  shall  tiien  be  practicable,  within  three  years  from  the 
passage  of  this  act. 

Seo.  7.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved  January  13, 1864, 


AN  ACT 


Authorizing  John  Howerton  and  associates  to  establish  and 
maintain  a  Toll  Road  from  the  mouth  of  Little  Salmon  river 
in  Idaho  County  to  Placerville,  in  Boise  County. 

Be  it  enacted  by  the  Legislative  AssemHjf  of  (he  Territory  of  Idaho 

asfoUows: 

SBOTioiff  1.  That  John  Howerton  and  associates,  their  heirs 
successors,  or  assigns,  are  hereby  granted  the  exclusive  right 
and  privilege  to  establish  and  maintain  a  toll-road,  commen- 
cing at  the  mouth  of  Little  Salmon  river,  running  up  the  same 
on  the  south  side  thereof^  to  Packer  John's  bridge,  thence 
lacrofis  the  river,  and  over  the  most  practicable  route  to  Goose 
creek  at  Lorenzo's ;  thence  across  the  mountains  and  over  the 
'  most  practicable  route  to  a  point  where  the  present  trail  crosses 
the  nor&  fork  of  Payette  river ;  thence  over  the  present  trail 
to  Placertille. 

Sec  2.    The  said  parties  shall  have  the  right  to  charge  and 
collect  toll,  on  said  road  as  follows : 
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For  each  wa^onand  single  team '.:.$4  00 

**    additional  team 100' 

"    horse  or  mule,  packed •.. 1  &0 

"    loose  horse  or  mule 50 

*^    loose  cattle,  each 12 

sheep  and  swine,  each 12 

enapty  waffon,  half  price. 
Sec  8.    The  said  parties  may  establish  toll  gates  at  one  or 
more  places  on  said  road,  and  collect  tolls  thereat :  Provided, 
The  agffreg^te  toll  so  collected  shall  not  exceed  the  rates 
specified  in  section  two  of  this  act. 

Bec.  4.  Said  company,  their  heirs,  successors  or  assigns, 
shall  have  and  employ  all  the  rights  and  immunities  there- 
unto appertaining,  and  the  exclusive  right  of  way  for  one  mile 
each  side  of  said  road  across  and  through  the  land  and  ter- 
ritory lying  between  said  points  ;  which  right  of  way  is  hereby 
granted  to  the  said  parties  for  the  term  often  years :  Prcmdedj 
That  within  four  monhts  from  the  t)as8aTO  of  this  act,  they 
commence  the  construction  of  said  road,  and  within  six 
months  thereafter  shall  complete  so  much  of  the  same  as  is 
required  for  the  passage  of  pack  animals  over  the  whole 
length  of  the  road ;  and  Provided  fkrihevj  That  within  one 
year  from  the  said  commencement  they  shall  complete  the 
entire  road  so  that  it  will  be  passable  for  wagons ;  otherwise 
the  right  to  construct  shall  be  forfeited  arid  become  null  and 
void.  Said  parties  shall  after  its  completion,  at  all  times, 
keep  the  same  in  passable  order  and  condition,  and  shall  es- 
tablish, and  at  all  times  maintain,  bridges  and  ferric  at  all 
necessary  points  on  the  line  of  said  road,  for  the  crossing  of 
which  no  additional  toll  shall  be.  collected. 

Sec.  5.  ^  At  each  toll  gate  on  said  road  there  shall  be  kept 
in  a  conspicuous  place  a  bulletin  board,  with  the  rates  of  toll 
herein  prescribed,  intelligibly  painted  thereon. 

Sec  6.  No  toll  gate  shall  oe  established  within  one  mile 
of  any  city  or  village  on  said  road,  unless  the  same  be  at  a 
ferry  or  bridge  on  said  road ;  Provided,  Said  John  Howerton 
and  associates  shall,  previous  to  charging  toll  on  said  road, 
provide  safe  bridges  or  ferries  to  transport  the  persons  and 
property  of  all  travelers  who  may  pass  over  saia  road;  also, 
sufficient  boats  (if  ferries,  with  luuids  to  work  md  boats  or 
ferries)  for  the  safe  transportation  of  said  persons  and  pro- 
perty over  any.  and  all  streams  not  fordable  on  the  Bhe  of  said 
road :  Providm,  At  the  expiration  of  four  years,  upon  the  ap- 
plication of  twenty  ftona  fiie  citizens  of  the  county  in  which 
said  road  is  Iqcated,  the  county  commissioners  shall  have 
piower  to  alter  and  fix  tJie  rates  of  toll  over  said  road. 

42 
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Sec.  7,    This  act  to  take  eflB^ct  and  be  in  force  from  and 
after  its  approval  "by  the  governor, 

A^PHOYTO,  Jannaxy  16, 1864, 


AS  ACT 


To  authorize  J.  8.  Wilson  and  othevs  to  establish  and  main- 
tain a  Ferry  at  the  to^n  of  Gtallatin,  on  the  Missouri,  river. 

Be  it  enacted  ly  1M  Legislative  Assembly  qf  the  Territory  of  Idaho 

aafoUcfws: 

Section  !L  That  J.  S.  Wilson,  £.  T.  Lewis,  and  Henry 
Thompeon,  their  associates,  heirs,  and  assims,  be  and  they 
are  authorized  to  construct  and  muntidn  a  &ny,  and  collect 
toll  thereon  on  the  Missouri  river,  at  or  near  the  town  of  Gal- 
latin. The  sfdd  J.  S.  Wilson,  his  associates  aforesaid,  their 
heirs  and  assigns,  ^hall  have  the  exclusive  privilege  of  fer- 
rying upon  the  Missouri  river  for  two  miles  each  way,  from  a 
point  opposite  the  town  of  Gallatin,  and  the  commissionerB 
of  the  county  in  which  the  said  feriy  is  located,  may  regulate 
the  rate  <^  toll  to  be  collected  by  said  J.  &  Wilson,  K  T. 
Lewip,  and  Henry  Thompson. 

Sso.  2.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved  February  4, 1864. 


AN  ACT 


To  establish  a  Wagon  Boad  from  Fort  Owen  to  the  Bannock 
City  and  Deer  Ix)dge  road. 

Be  it  esMcUd  by  the  Legislative  Assembfy  of  the  Territory  of  Idaho 

as  follows: 

Sbgtion  1.    That  E.  B.  Johnson,  John  Lambert^  and  W.  F. 
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Sanders,  and  their  associates  and  successors,  be  and  are  hereby 
constituted  a  body  politic  under  tixe  name  and  style  of  the 
Johnson  Wagon  Road  Company,  with  the  ordinary  powers 
and  liabilities  of  corporations,  and  may  use  a  company  seal,. 
to  sue  and  be  sued,  to  plead  and  be  impleaded* 

Sec.  2.  And  be  it  further  eyiaciedy  That  said  coinpany  may 
make  and  estabtish  a  wagon  road,  as  follows :  From  Fort 
Owens  up  the  Bitter  Boot  river  and  across  the  summit  of  the 
Bocky  mountains  to  Big  Hole  river,  and  from  thence  to  or 
nfear  the  mouth  of  Big  Hole  river,  and  fix>m  thence  to  the 
Bannock  dty  and  Deer  Lodge  load. 

Sbo.  3.  And  be  it  further  enactedy  That  said  company  shall 
make  said  road  over  the  nearest  and  most  practicable  mute  as 
above  described,  and  hanre  the  exclurave  right  for  one  mile  on 
each  aide  of  said  road. 

Sec.  4.  And  that  it  shall  be  lawful  for  this  company  or 
their  heiiB  or  assigns,  to  collect  the  following  rates  of  toll : 
Each  wagon  and  ttro  animalB,  three  dollars ;  and  each  addi- 
tional pair  of  anunals,;  fifty  cents ;  for  horse  and  rider,  fifty 
cents ;  foir  eadi  pack  animal,  fifty  cents ;  for  loose  animale^ 
fifteen  cents ;  sheep  or  hogs,  ten  cents  per  head. 

SsQ.  5.  And  that  sadd  company  shall  make  or  cause  to  be 
made,  said  road  within  ten  months  from  the  passage  of  this 
act,  and  if  not,  this  charter  shall  be  null  and  void. 

Sec  6.  And  be  it  further  'enaeted^  That  the  above  named 
company  shall  have  all  the  rights  and  privileges  hereby  guar- 
anteed ;  shall  exist  and  continue  for  and  dunng  the  term  of 
twenty  years :  Provided^  That  no  part  of  this  act  shall  be  so 
construed  as  to  prevent  the  county  commissioners  fi*om  fixing 
the  rates  of  toll  on  said  road,  upon  the  petition  of  thirtv 
boTia  Jide  citizens  of  the  county  in  which  said  road  is  located, 
after  the  expiration  of  four  years  from  the  passage  of  this  act 

Seo.  7.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  goverflor. 

Appbovbd,  January  22d,  1864, 
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AS  ACT 

To  kgulize  the  acts  of  the  Ooanty  Cordmisaioners  and  Sherifi 
of  Boise  county,  in  collecting  the  Revenue  of  said  county. 

Be  it  enacted  by  the  I/egislaiwe  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  The  acts  of  the  county  commissioners  and 
sheriff  of  Boise  county  in  ordering  the  collection  of,  and  col- 
lecting the  revenue  *bf  Boise  county  for  the  year  eighteen 
hundred  and  sixtr^^hree^  after  the  time  provided  bv  law  for 
the  collection  of  tne  same  had  expired,  are  hereby  legalized 
and  made  valid,  as  though  said  collecting  had  been  made 
vrithin  the  time  limited  bv  law. 

Sec.  2.  In  all  cases  where  said  acts  were  wrongful  and  op- 
pressive, the  party  aggrieved  may  recover  damages  by  suit  in 
the  district  court  of  said  county,  or  the  same  court  may,  in 
its  discretion,  on  any  proper  application,  set  aside  the  acts  of 
said  commissioners  and  sheriff. 

Sec  3.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved,  February  4th,  1864. 


AN  ACT 


To  authorize  Joseph  Herring  to  construct  and  keep  a  Bridge 
across  the  Spokane  river,  at  or  near  a  point  where  the  Nez 
Perce  trail  intersects  the  Military  road  leading  from  Lew- 
iston  to  Spokane  prairie,  crossing  said  river. 

Be  it  enacted  by  the  Legislative  Assemhly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  That  Joseph  Herring,  his  heirs  or  assigns,  be 
and  thev  are  hereby  authorized  to  construct  and  keep  al>ridge 
.across  the  Spokane  river,  at  or  near  a  point  where  the  Nez 
Perce  trail  intersects  the  Military  road  leading  jfrom  "Walla 
Walla  to  Fort  Benton,  and  across  the  same ;  and  the  said 
Joseph  Herring  shall  have  the  exclusive  privilege  of  con- 
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Btracting  and  maintaining  a  bridge  at  the  aforesaid  point,  for 
the  distance  of  one  mile  up  and  down  said  stream  on  each 
side  of  said  point,  for  the  term  of  ten  years  from  the  passage 
of  this  act :  Pratkdedj  That  said  bridge  when  bo  constructed, 
shall  be  subject  to  the  same  regulations  and  under  the  same 
restrictions  as  other  bridges  are  or  may  be  by  the  laws  of  this 
territory,  prescribing  the  manner  in  which  bridges  shall  be 
kept  tod  regulated. 

Bec.  2.  It  shall  be  lawful  for  tl^e  said  Joseph  Herring,  his 
heirs  and  assigns,  to  charge  and  collect  the  following  rates  of 
toll  for  croBMUg  the  said  bridgie  t  '     • ' 

For  crossing  a  fbotman 9    25 

"         "        man  and  horse ;......  1  00 

"  "        horseandpack 1  00 

"  "        horse  and  buggy 1  60 

"  "        a  wagon  and  one  yoke  of  oxen » 8  00 

**  "        each  additional  span  of  horses  or  yoke  of 

oxen 1  00 

**  "        loose  horses  or  cattle,  each 50 

"         "        Bheep  or  hogs,  each 10 

Prcvidedy  That  the  county  commissioners  of  the  county  in 
which  said  bridge  is  or  may  be  located  at  any  regular  term  of 
the  commissioners'  court,  shall  have  power  to  alter  the  above 
rates  of  toll,  and  when  so  altered,  it  shall  be  lawful  for  the 
said  Joseph  Herring,  his  heirs  and  assigns,  to  collect  and 
receive  toll  only  according  to  the  rates  prescribed  by  said 
commissioners. 

Bso.  8.  That  no  courts  or  board  of  county  commissioners 
shall  authorize  any  person  except  as  hereinafter  provided  in 
this  act,  to  construct  a  bridge  within  the  limits  set  out  in  this 
act:  Provided^  That  the  said  Joseph  Herring,  his  heirs  or 
assigns,  shall  witbiri  twelve  months  after  the  passage  of  this 
act,  have  construcfbd  a  good,  strong,  substantial,  and  safe 
bridge ;  and  should  the  laws  regulating  the  construction  of 
bridges  and  the  establishing  of  ferries  now,  or  such  as  may 
hereafter  be  in  force,  be  violated  by  the  said  Joseph  Herring, 
his  heirs  or  assigns,  or  if  no  ^ooa  and  substantial  bridge  be 
constructed  in  the  time  specified  by  this  act,  upon  proof 
thereof  being  made  to  the  satis&cti'Oti  of  the  board  of  county 
commissioners  of  said  county,  then  this  act  shall  be  nuU 
and  void* 

Sec.  4.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor; 

Appeov^b  January  22, 1864. 
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JLJf  ACT 

To  authorize  Hill  Beachey,  Ins  heirB  and  assigas  to  oonstraot 
and  maintain  a  Toll  Boad  irom  Lewistonto  the  intersection 
of  what  is  known  as  the  Mullen  road. 

Be  it  enacted  by  the  LegialaJdve  Assembly  of  the  TenriUny  ^f  Idaho 

asfoUcws: 

Section  1.  That  Hill  Beachey,  his  heii^  and  aseigns,  are 
her^y  authorl^i^d  to  Qonatmct  and  maintaia  a  wagon  toll  road, 
from  the  north  side  of  Clearwater  river,  opposite  the  town -of 
Lewieton«  in  Ke^  Peirceaounty,  over  and  alonff  the  most  direct 
and  practicable  route,  to  be  hereafter  selected  By  said  Beachey, 
his  heirs  and  assigns,  to  intersect  what  is  known  as  Mullen's 
military  road,  Leading  from  Walla  Walla  to  Port  Benton,  said 
auHionty  to  continue  for  the  period  of  ten  years  from  the 
date  of  this  apt,  and  the  s^id  Beachey,  his  heirs  and  assigns, 
are  hereby  graoted  the  e;sclusive  right  of  way  over  and  along 
said  route  so  selected  and  for  a  distance  of  one  mile  on  either 
side  of  said  route  for  the  period  herein  named. 

Sw.  2.  That  within  five  months  from  the  date  of  Otd  pas- 
sage of  this  act»  the  said  Beachey,  his  heirs  and  asagns,  shall 
commence  the  work  of  the  construction  of  said  road,  and 
wiUiin  six  months  thec^after  they  shall  complete  the  same, 
otherwise  this  franchise  shall  become  void. 

Sec.  8,  The  said  Beachey,  his  heirs  and  assigns,  where  re- 
quired shall  build  substantial  bridges  and  culverts  over  and 
along  said  route,  and  when  needed,  to  grade  said  road,  and 
keep  it  in  ^ood  repair  and  condition  at  all  times,  as  to  render 
transportation  in  wagons  of  persons  and  property  both  safe 
and  speedy. 

Sbc.  4.  That  whenever  said  Beachey,  his  heirs  and  assigns, 
shall  have  completed  the  construction  of  said  road,  as  afore- 
^aid,  lixey  shall  oe  anthori^ed  to  erect  one  or  more  toll  ^tes 
on  said  noad  and  chai^  and  collect  toll  thereat ;  Provided^ 
That  the  agm^ato  toi^  for  the  whole  line  of  said  road,  does 
not  exceed  me  following  rates,  to-wit : 
For  each  wagon  or  vehicle  drawn  by  one  horse,  mule, 

or  ox $  2  00 

<^      ^'     wagon  or  vehicle   drawn  by  one  span  of 

horses,  mules  or  one  yoke  of  oxen 4  00 

"      "     additional  horse,  mule,  or  ox 60 

Seo.  6.  The  countp'  commissioners  of  Nez  Perce  county, 
after  the  expiration  of  three  years,  from  the  date  of  the  com- 
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pletHm  of  said  rdikdy  tsball  hare  anthority  to  alter  ©r  modify 
the  above  rate  of  toll  as  in  their  jadgment  th^  public  intereist 
may  require. 

Beo.  6,    This  act  to  take  effect  and  be  in  Ibi^ce  from  and 
after  its  approval  by  the  governor. 

Approved  January  22, 1864. 


AN  ACT 


Authorizing  James  B.  Wiley  and  Nathan  Cornish  to  estab* 
lish  and  maintain  a  Toll  Boad  in  Boise  coonty. 

Be  it  enacted  by  the  Legislative  Assembly  qf  the  Ihriiory  ef  Idaho 

4X8  f Mows: 

SBOtiON  1*  Jtoies  B«  Wiley,  and  Kathan  Gornioh  their 
heirs,  successors,  and  assigns  are  hereby  granted  the  right  and 
privilege  to  establish  and  maintain  a  toll  road  from  the  village 
of  PlaeervUle,  in  Boise  Basin,  in  Boise  connly,  Idaho  territory, 
to  Bannock  City  in  said  territoiy.  fiaid  roaa  is  to  commence 
at  the  village  of  Placerville,  running  thence  in  an  easterly 
direction  to  the  village  of  Centervillein  said  busin,  and  thence 
in  an  easterly  direction,  to  Bannock  Cily,  over  the  route  here- 
tofore established  by  said  parties  and  now  occupied  and  used 
by  them  as  a  toll  road. 

Bbc.  2.  The  said  parties  shall  have  the  right  to  charge  and 
collect  toll  on  said  road  not  exceeding  the  following  rates : 
Loaded  watfons,  and  one  span  of  horses,  mules^  or 

yoke  of  oxen ^ ; 9  2  00 

Each  additional  animal 50 

Empty  teams  returning,  shall  be  charged  bnly  half  price. 
Buggy  and  two  horses «..^... 1  50 

"         "   one  horse 1  00 

Sec.  8.  The  said  parties  may  also  establish  toll  gates  at 
one  or  more  points  on  said  road  and  collect  tolls  thereat,  pro- 
vided the  agCTegate  tolls  so  collected  shall  not  exceed  the  rates 
as  designated  in  section  two  of  this  act ;  and  Provided  further j 
That  not  more  than  one-third  of  the  above  rates  designated  in 
section  two,  shall  be  charged  for  traveling  only  between  Cen- 
terville  and  Placerville,  and  two-thirds  of  said  rates  for  travel- 
ing only  between  Centerville  and  Bannock  City.    And  said 


rQQ4:  IiOOAL  AND  8PBCIAL -LAW8. 

company  are  required  to  keejj  said  roadin  good  repair  and 
concution,  except  in  times  of  very  deep  snow,  and  in  sucli 
case  toll  shall  not  be  charged  during  the  time  said  road  is  not 
I  kept  open  in  a  passable  condition  for  teams. 

Sec.  4.  Said  parties  and  their  successors  or  assigns  shall 
have  and  enjoy  all  the  rights  and  immunities  thereto  apper- 
taining, and  shall  have  the  exclusive  right  of  way  across  and 
through  the  lands  and  territory,  lying  between  the  said  point 
of  beginning  at  Placerville,  running  to  Centerville  and  thence 
to  Bannock,  the  place  of  termination,  on  the  line  of  said  road 
before  described  for  one  mile  each  side  of  said  road,  which 
right,  is  hereby  granted  and  ceded  to  the  parties  for  the  term 
of  six  years  from  the  passage  of  this  act;  Provided^  That 
within  four,  months  the  said  parties  shall  complete  the  con- 
struction of  said  road,  otherwise  the  .right  to  construct  the 
same  shall  be  forfeited  and  become  null  and  void. 

Sec.  6.  After  two  years  from  the  construction  of  said  road 
the  county  of  Boise  may  have  the  right  to  purchase  said  road 
at  an  appraised  value  to  be  determined  by  five  appraisers,  two 
to  be  selected  by  the  said  parties  owning  said  toll  road,  two  by 
the  codiity  commissioners,  and  one  to' be  selected  by  the  four 
appraisers  hereinbefore  provided  for,  smd  such  valuation  shall  be 
estimated  to  be  the  value  of  the  road ;  Provided^  further^ 
That  nothing  herein  contained  shall  be  so  construed  as  to  in- 
terfere with  the  right  to  build  a  road  or  roads  from  the  points 
mentioned  in  this  act  to  other  points  not  mentioned.  It  shall 
be  lawful  for  the  county  commissioners  of  Boise  county  at 
any  time  after  the  passage  of  this  act,  to  alter  and  fix  the 
:rates  of  toll  over  said  road. 

Sec.  6.  Said  parties  shall  keep  at  each  toll  gate  a  bulletin 
t)oard  on  which  shall  be  intelligibly  painted  each  rate  of  toll 
as  prescribed  by  this  act ;  Provided^  alsOy  That  no  toll  ^te 
shall  be  established  within  one  mile  of  either  of  the  points 
-mentioned  on  said  road. 

-    Sec  7.    This. act  shall  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  governor. 

Appeovbd,  January  29th,  1864. 
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AN  ACT 

To  eetabliah  and  maintaiu  a  Toll  Boad  from  Fort  Benton  to 
the  Town  of  Gallatin- 

Be  it  enacted  by  the  Legislative  Assembly  of  the  lerritory  of  IdahOj 

as  follows: 

Sectioit  1.  That  William  Graham,  Henry  Thompson,  and 
John  Lambert,  are  hereby  authorized  to  establish  and  main- 
tain a  toll  road  from  fort  Benton  to  the  town  of  Gallatin  on 
the  east  side  of  the  Missouri  river,  and  they  shall  construct 
the  said  road  on  the  most  practicable  route  and  have  the  ex- 
clusive rig'ht  of  way  for  one  mile  on  each  side  of  said  road 
which  right  is  hereby  granted  to  said  company  for  the  term  of 
ten  years  from  the  passage  of  this  act,  and  it  shall  be  lawful 
for  said  company  to  collect  the  following  rates  of  toll : 
For  each  wagon  with  one  span  of  mules,  horses,  or  yoke 

of  oxen,  three  dollars : $3  00 

For  each  additional  span  or  yoke  of  animals 60 

For  each  horse  and  rider  or  pack  animal,  one  dollar 1  00 

For  loose  stock,  fifty  cents  per  head 50 

Sheep  or  hogs,  twenty  five  cents 25 

The  said  company  shall  construct  said  road  within  two  years 
from  the  passage  of  this  act.  The  said  company  shall  not  ob- 
struct the  navigation  of  the  Missouri  river.  No  part  of  this 
act  shall  be  construed  as  to  prohibit  the  county  commissioners 
from  fixing  the  rates  of  toll  after  three  years  from  the  passage 
of  this  act. 

Sec.  2.    This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved,  February  4th,  1864. 
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AK  AOT 


To  autboriKe  Wm.  B.  Enott  and  J.  W.  Seamati,  to  construct 
and  maintain  a  Ferry  across  Salmoa  riyBr,  at  the  iaK>nth  of 
French  Creek. 

J3e  it  enacted  by  the  Legislative  AasenMy  of  the  Territory  of  Idaho 

as  follows: 

SsoTio^  1  That  ^m.  B.  Khoity  and  J.  Seaman,  their  heirs 
and  assigns,  he,  and  are  hereby  authorized  to  construct  a  feny 
or  bridge,  at  their  option,  lE^ross  Salmon  river  in  Idaho  county, 
at  or  near  the  mouth  of  French  creek,  and  for  this  purpose 
the  said  Enott  and  Seaman,  their  heirs  and  assigns,  are  hereby 
granted  the  exclusive  right  to  establish  and  maintain  a  ferry 
or  bridge,  at  their  option,  at  said  point,  and  for  the  distance 
of  one  mile  up  and  down  said  river,  from  said  point,  and  said 
franchise  is  hereby  granted  to  them,  for  the  term  of  ten  yeaa 
from  the  passage  of  this  act 

Sec.  2.  That  daid  Enott  and  Seaman,  their  heirs  and 
assies,  are  hei'eby  required  to  construct  and  maintain  in  good 
repair,  good  and  sufficient  boats,  for  the  safe  transoort  ot  all 
persons  wltib  their  aniAiaTs  and  teams,  at  all  reasonable  times,  or 
to  construct  a  substiantial  and  safe  bridge  for  such  transporta- 
tion, and  keep  the  same  in  good  repair  and  condition  at  all 
times  during^  the  continuance  of  this  franchise! 

Sec  8.    That  said  Enott  and  Seaman,   their  heirs  and 
assigns,  are  hereby  authorized  to  charge  and  collect  ferriage 
or  toll  for  transportation  over  such  ferry  or  bridge,  at  the  fol- 
lowing rates,  to-wit : 
For  each  wagon  or  vehicle  with  one  horse,  mule,  or  ox, 

the  sum  of. 9  8  00 

For  each  wagon  or  vehicle  with  one  span  of  horses, 

mules,  or  one  yoke  of  oxen 4  00 

For  each  additional  horse,  mule,  or  ox  attached 50 

"      "     horse  and  rider 100 

*<      *^     pack  animal  loaded 1  00 

«      <<     pack  animal  without  load 50 

^^    loose  cattle,  mules  or  horses  per  head 25 

'^    sheep  and  hogs  per  head 10 

Sbo.  4.  The  county  commissioners  of  Idaho  county,  after 
the  expiration  of  three  years  from  the  date  of  this  act,  shall 
have  authority  to  alter,  or  modify  the  above  rates  of  ferriage, 
or  toll,  as  in  their  judgment  shall  best  subserve  the  interests 
of  the  public. 


S«o.  5.    Hits  iEi^t  to  ttike  effiact  and  be  in  force  from  ftnd 
*aifter  itsarpproml  by  the  ^vemor. 
Apfbovbd,  Jftntiary,  22th,  1864. 


AN  ACT 


Authorizing  T.  H.  Stringham  and  others  to  build  a  ToUKoad 
in  Boise  County. 

Be  it  enacted  by  the  LegishMvt  AsserrMy  of  the  Territory  of  Idaho 

as  follows : 

Section  1.  That  Thomas  H.  Stringham,  B.  C.  Combs,  J. 
B.  Taylor  and  D.  H.  Helser,  their  heirs  or  assigns,  be  and 
they  are  hereby  authorized  to  establish  and  keep  a  toll  road 
from  Buena  Yista  bar  to  Fort  Boise,  said  road  following  down 
or  near  Moore's  creek,  from  Buena  Vista  bar,  to  the  Big  Bend 
on  the  canon  through  which  Moore's  creek  runs ;  thence  from 
the  fork  in  said  road  (as  the  same  is  now  located)  through 
said  canon  on  Moore's  creek,  intersecting  the  government 
road  near  the  government  saw-mill,  and  from  bom  Big  Bend 
by  Preezeout,  over  the  route  on  which  the  road  is  now  built,  by 
wav  of  Beaver  Dick's  ranch  to  Fort  Boise,  with  the  exclusive 
right  of  way  for  one  mile. on  each  side  of  said  road,  for  the 
term  of  six  years  from  the  first  day  of  January,  A.I).,  1864; 
Providedy  That  said  road  shall  be  subject  to  the  same  regula- 
tions and  under  the  same  restrictions  as  other  roads  are,  or 
may  hereafter  be,  by  laws  of  this  territory,  prescribing  the 
manner  in  which  licensed  roads  shall  be  kept  and  regalated. 

Sue.  2.    That  it  shall  be  lawful  for  the  said  T.  fl.  String- 
ham,  K.  C.  Combs,  J.  B.  Taylor  and  D.  H.^  Helser,  their  heirs 
or  assigns,  to  receive  and  collect  the  following  rates  of  toll  for 
travel  upon  said  road : 
For  each  wagon  and  one  span  of  horses  or  mules,  or 

one  yoke  of  oxen .98  00 

For  riding  animal  and  man 50 

**    pack  animal  and  pack 25 

^<    horse  or  mule  without  pack 124 

**      loose  cattle,- ead[|.;;..;u;-. ;.;.;... 12f 

**    hom  and  sheep -each... v.... '    6 

Ssc.^  84  That  no  court  ^r  board  of  county  commissioners, 
shall  authorifie  any  person,  except  aa  hereinafter  provided  in 
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this  act^  to  establish  or  keep  a  toll  road  within  the  limits  set 
forth  in  this  act ;  Providedy  .T.  H.  Striogham,  B.  C.  Combs,  J. 
B.  Taylor,  D.  H.  Helser,  their  heirs  and  assigns,  shall  keep 
said  road  open  and  improved  and  in  good  traveling  condition, 
except  when  excess  of  snow,  or  ice,  or  breaking  np  of  frost, 
shall  make  it  impracticable,  otherwise  than  the  stipulations  of 
this  act,  upon  proof  before  the  county  commissioners,  this  act 
shall  be  void ;  Frovidedj  That  this  act  nor  any  part  thereof 
shall  not  be  so  construed  as  to  prevent  the  county  commis- 
sioners of  Boise  coun^  at  any  time  aiter  the  passage  of  this 
act,  from  altering  and  nxing  the  rates  of  toU  herein  mentioned 
over  said  road. 

Seo.  4.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved,  January  29, 18&4, 


AN  ACT 


To  authorize  Thomas  Prather  to  establish  a  Ferry  over  the 
Snake  river  in  Boise  County. 

J3e  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  That  Thomas  Prather,  his  heirs  and  assigns, 
.be,  an4  they  are  hereby^  authorized  to  establish  a  ferry  over 
the  $nake  nver,  at  a  point  on  said  river  four  miles  above  the 
mouth  of  the  Boise,  and  that  he  have  the  exdusive  right  to 
ferry  on  said  river  for  a  distance  of  two  miles  above,  and  two 
miles  below  the  point  selected  for  ferrying,  for  the  period  of 
ten  years. 

Seo.  2.  That  the  sai^  Thomas  Prather  shall,  within  six 
months  from  the  passage  of  this  act,  have  constructed,  good, 
substantial  flat  boats  for  the  transportation  of  the  persons  and 
property  of  all  travelers  that  may  offer,  with  sumcient  em- 
ployees to  expedite  transportation  over  said  river, 
.  Sec.  3.  That  the  said  Prather  shall  be  allowed  to  chaige 
the  following  fees  for  ferrying : 
J;  or  a  loOi  passenger*. ••.•.•••««.•..«••••.•.••••«••••••«. ••^•.'•••••9  u  ou 

"    man  and  horse..^...^..........^...... , 1  00 

"   packed  animal. ....,\ , ^  1  00 

^^  loose  horsesi  each...... < «»..,«••       60 
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For  cattle  Other  than  w6rk  steers,  each 87 

^    sheep  or  hogs,  each ^r 15 

"    a  wagon  with  two  horses  or  oxen 2  60. 

^*    a  wagon  with  four  horses  or  oxen *-.    8  50 

'  ♦*    a  wagon  with  six  horses  or  oxen 6  00 

Sbo.  4.  That  any  failure  on  the  part  of  the  said  Prather, 
to  comply-  with  this  act,-  or  any  one  Of  its  provisions,  shall  be 
a  forfeiture  of  his  rights  and  privileges  under  this  act 

Sec.  6.  It  shall  be  lawful  for  the  county  commissioners  of 
Boise  county^  at  any  regular  term  of  commisioners  court,  to 
reduce  or  increase  the  ferriage  fees  allowed  by  this  act. 

Sec.  6.  This  act  to  take  effect^  and  be  in  force,  from  and 
after  its-  approval  by  the  governor. 

Approved  January  22, 1864. 


AS  ACT 


To  authorize  Reuben  Olds,  Hideout,  &  Co.,  to  establish  a  Ferry 
on  Snake  river  in  Idaho  County. 

JBe  it  mcucted  hy  the  Legialative  Assembly  of  the  Tsrritcry  of  Idaho 

as  follows : 

Sbotion  1.    That  Eeuben  Olds,  Hideout,  &;  Co.,  their  heirs 
and  assigns,  be,  and  they  are  hereby  authorized  to  establish 
and  maintain  a  ferry  on  Snake  river,  at  a  point  below  the  mouth 
of  Weiaer  river,  where  tiie  said  Olds,  Rideout,  ft  Co.,  are  now 
established  and  running  a  feriy  across  said  river ;  Provided^ ; 
That:  said  ferry,  when  so  established,  which  shall.be  within., 
cue  month  from  the  passage  of  this  act,  shall  be  provided  with. 
a.gOod  andsufficient  Doat  for  the  accommodation  K)f  the  travel- 
ing public,  for  wajgons  and  animals,  and  also  with  a  good 
sl^iff,  and  with  a  suitable  number  of  hands  to  man  said  boats^ 
and  np^n  said  ferry  ;  and,  Provid&dy  The  same  shall  be  run  for, 
the  accommodation  of  the  traveling  public,  and  shaU  not  be. 
vacated  for  the  space  of  thirty  days  at  any  one  time,. then  this 
charter  to  remi^n  in  force  for  six  vears  from  the  passnge  of  this 
act,  otherwise  to  be  null  and  void. 

Sec..  2.    Said  parties  are  to  have  the  exclusive  ferry  privi- 
lege on  said  Snake  riv^r  for  one  mile  above  and  one  mile 
below  the  point  above  named,  for  the  term  of  years  above; 
named ;  Provided^  Thatj  this  act  nor  any  part  thereof,  shall  be 
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80  coDQtrued  as.  to  probibit  the  coonij  coauDiarioQem  from 

idtering  wd  fizing  tibe  rates  of  toll,  at  the  eiq[>iralioii  of  three 

yeare  from  the  passage  of  this  act* 
Sbo.  S^    It  shall  be  lawful  for  said  parties,  their  heirs  or  as- 

ei^s^  to  colle^cit  the  foliowiog  catee  oi  toll,,  fbt^  fenyiag  on 

said  fenpy : 

iPor  one  team  with  wagon 98  00 

"    evei7  extra;  team 1  00 

^    each  pack  animal,  loaded • 75 

^'    pack  animals  returning,  each..... 60 

"    honie  and  rider 75 

"    footman 25 

*^    loose  animals,  each 25 

Sbc.  4.    This  act  to  take  effect  and  be  in  force  from  and 

after  its  approval  by  the  governor. 

Approvbd,  January  22, 1864. 


AN  ACT 


To  authorize  Charles  W.  Frush  and  his  associates  to  establish 
a  Ferry  across  the  Pen  d'  Oreille  or  Clark's  Fork  of  the 
Columbia  river. 

JBe  U  enOetdd  b}f  the  Legislative  Miembly  of  the  Terriictry  of  Idaho 

aafcttows: 

Bbction  1.  That  Charies  W.  Frush,  his  heirs  and  assigns, 
be,  and  they  are  hereby  authorized  to  establish  a  ferry  across 
the  Pen  d'  Oreille  or  Clark's  fork  of  the  Columbia  river,  at  or 
near  the  point  where  the  military  or  boundy  commission  road 
crosses  said  river ;  and  that  the  said  Charles  W.  Fmsh,  his 
heirs  and  assigfis,  have  the  exclusive  privilege  of  fenying  upon 
said  river  for  the  distance  of  one  mile  up  and  down  the  river, 
each  way  from  the  crossing  of  said  road,  for  the  term  of  ten 
flO)  years  from  the  passage  of  this  act :  Ptovidedj  That  said 
leiry,  when  so  establishea,  shall  be  subject  to  the  same  regu- 
lations and  under  the  same  restrictions  as  other  ferries  are  or 
rxK^j  hereafter  be  by  law  of  this  territory,  prescribing  the  man^ 
ner  in  which  licensed  fbrries  shall  be  kept  and  regulated^ 

Sec.  2.  It  shall  be  lawful  for  the  said  .Charies  W.  Frush, 
his  heirs  and  assigns,  to  receive  and  collect  the  following  rates 
<tf  toll  for  ferriage  upon  said  river,  viz : 


For  ei^ch  footman i. H    60 

'^     man  and  horse. .....•«. ..• « 1  50 

^^     carriage,  cart  and  horse ., 2  00 

'^ '  carriagp,  wagon  and  two  anynals 4  00 

^^    additional  span  of  horaea  or  cattle 2  00 

^^    loose  animal  other  than  sheep  or  hogs 50 

"    sheep  or  hog 25 

Sec.  8.    The  county  commissioners  court  of county 

shajl  have  power  to  alter  the  foregoing  ferr^  rates  after  oae 
year  upon  the  petition  of  thirty  bona  Jide  citizens  of     ■ 
county ;  but  nothing  herein  contained  shall  be  so  construed  as 
to  prevent  the  legislature  from  altering  or  amending  the  fore* 
going  ferry  rates  after  the  passage  of  wis  act. 

Seg^  4.  The  said  Charles  W.  Erush,  his  heirs  and  assigns^ 
shall^  at  all  times,  keep  at  said  ferry  a  good  and  sufficient  flat 
boat,  and  small  boat,  with  sufficient  hand  or  hands  to  work  the 
same,  for  the  transportation  of  persons  and  their  property 
across  said  river  without  unnecessary  delay,  and  upon  proof 

being  made  to  the  county  commissioners  court,  of 

county  that  the  said  Charles  W.  Frush,^  hia  heirs  and  assies, 
have  failed  or  refused  to  keep  at  said  ferry  good  and  sufficient 
boats;  with  suffiqient  hand  or  hands  to  work  the  same,  as  re- 
quired in  the  foregoing,  then  this  act  shall  be  null  and  void. 

Sec.  5.  All  acts  or  parts  of  acts  in  conflict  with  this  act  are 
hereby  repealed. 

8ec.  6.    This  act  to  take  efiect  and  be  in  force  from  and 
after  its  approval  by  the  governor* 
Appkovbd,  January  6th,  1864, 


AK  ACT 


To  authorize  James  Silcott,  Ms  heirs  and  assigns,  to  establish 
a  Ferry  on  the  St.  Joseph  river. 

JBe  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows: 

Section  1.  That  James  Silcott^  his  heirs:  and  assigns,  be, 
and  they  are  hereby  authorized  to  establish  a  ferry  across  the 
St.  Joseph  river,  at  or  near  the  point  where  the  direct  or  main 
trail  leading  to  the  Couer  d'  Alene  Mission  crosses  said  river, 
and  that  the  said  James  Silcott,  his  heirs  and  assigns,  shall 
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have  the  exclusive  privilege  of  fenying  upon  said  river  for  a 
distance  of  two  and  a  half  miles  up  and  down  said  river  from 
th  orossinff  of  said  trail,  for  the  term  of  ten  QO)  yeacs  from 
and  after  the  passage  of  this  act :  Provided^  Tnat  said  ferry, 
when  established,  shall  be  subject  to  the  same  regulations  and 
under  the  same  restrictions  as  other  ferries  may  liereafter  be 
by  laws  of  this  territory,  prescribing  the  manner  in  which 
licensed  ferries  shall  be  kept  and  regulated. 

Sec  2.  It  shall  be  lawful  for  the  said  James  Silcott,  his 
heirs  and  assigns,  to  receive  and  collect  the  following  rates  of 
toll  for  ferriage  upon  said  river,  viz  : 

For  each  foot  passenger %    60 

"      "    loose  animal  other  than  sheep  or  hog 50 

^i      ««    wagon,  one  span  of  mules,  horses  or  yoke  of 

oxen 4  00 

«*      **    additional  pair  of  animals 1  50 

•*      "    riding  or  pack  animal 1  50 

"  sheep  or  hogs  each 20 

Sec  8.  The  board  of  county  commissioners  of  the  county 
in  which  said  ferry  is  or  may  hereafter  be  located,  shall  have 
power  to  alter  the  foregoing  ferry  rates,  after  two  years,  ^pon 
the  petition  of  thirty  bona  fide  citizens  of  the  county  in  which 
said  ferry  is  or  may  hereafter  be  located;  but  nothing  herein 
contained  shall  be  so  construed  as  to  prevent  the  legislature 
from  altering  or  annulling  the  foregoing  ferry  rates  after  the 
passage  of  this  act. 

Sec  4.  The  said  James  Silcott,  his  heirs  and  assigns,  shall, 
within  four  months  after  the  passage  of  this  act,  procure  for 
said  ferry  a  good  and  sufficient  flat  boat  or  boats,  with  one 
small  boat,  which  shall  be  kept  at  all  times  at  the  said  feny, 
with  sufficient  hands  to  work  them  for  the  transportation  of 
all  persons  and  their  property  across  the  said  nver  without 
delay,  and  should  the  laws  which  may  hereafter  be  in  force  in 
this  teiritory  be  violated  by  the  said  James  Silcott,  his  heirs 
or  assigns,  or,  if  no  good  and  sufficient  flat  boats,  with  hands 
sufficient  to  work  them,  be  provided  within  the  time  required 
by  this  act,  upon  proof  thereof  being  made,  to  the  satisfaction 
of  the  board  of  county  commissioners  of  the  county  in  which 
said  feriy  is  or  may  hereafter  be  located,  then  this  act  shall  be 
void  and  of  none  efiect. 

Sec  5«  This  act  to  take  efiect  and  be  in  force  from  and 
after  its  approval  by  the  go\jemor. 

Approved,  January  2nd,  1864. 
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AN'ACT         -y        ■  ' 

To  autli6riz6  S.  A".'W*66dwara'and  L.  P,  Brown  to  construct 
and'to'aintain  a  Toll*  Eoiad'  from  Brown's  Mountain  house,  iji 
ISTez  F^rc^'couhty,  to  Forence,  in  Idaho  county. 

Be  &  enacted  by  (he  Legislattoe  Assembly  of  the  Territory  of  Idaho 

a^  follows: 

Section  1.  That  S.  A.  Woodward  aad  L.  P.  Brown,  their 
heirs  and  assigns,  be  and  are  hereby  authorized  to  construct 
and  maintain  a  toll  road  from  what  is  known  as  Brown's 
Mountain  house  in  iN'ez  Perce  coanty*,  along  the  most  direct 
and  practicable  route  to  Florence,  in  Idimo  county,  for  the 
period  of  ten  years  after  the  approval  of  this  act  by  the  gov- 
ernor, and  for  this  purpose  t&e  right  of  way  over  and  along 
said  route  when  situated,  and  for  the  distance  of  one  mile 
on  either  side  of  said  route,  is  hereby  exclusively  gnuited  to 
said  Woodward  and  Brown,  thetr  heirs  and  assigns. 

Sec.  2.  That  it  shall  be  the  duty  of  said  Woodward  and 
Brown,  or  their  heirs  i^d  assigns,  to  construct  wil^n  eighteen 
months  from  the  passage  of  this  act,  a  good  wagon  road,  with 
substantial  bridges  ana  culverts  over  and  along  said  route,  for 
the  safe. and  speedy  transportation  of  persoiis  aud  property, 
tod  keep  the  same  in  good  repair  and  condition  at  all  times. 

Sec,  3.  Thatwheneversaid  parties  have  so  far  constructed 
said  road  as  to  admit  the  passage  of  horsemen,  pack  animals, 
and  loose  stock  over  said  route,  they  shall  be  authorized  to 
erect  a  toll  gate  somewhere  upon  the  line  of  said  road,  and 
receive  toll  as  prescribed  in  this  statute. 

Sec.  4.  That  whenever  said  parties  have  completed  the 
construction  of  said  wagon  road,  so  as  to  admit  the  safe  pas- 
sage of  wagons'  and  teams  over  said  route,  th^y  shall  be 
authorized  to  receive  toll  for  such  wagons  and  teams,  as  pre- 
scribed in  this  act :  Provided^  That  said  wagon  road  shall  be 
completed  and  in  good  condition  for  the  passage  of  wagons 
and  teams  within  two  years  from  the  date  of  this  act,  omer- 
wise  this  charter  shall  become  forfeited. 

Sec.  5.  The  said  "Woodward  and  Brown,  their; heirs  and 
assigns,  shall  be  at  liberty  to  charge  and  collect  frpm  persona 
traveling  over  and  along  said  road,  toll  at  the  following 
rates,  viz :  - 

48 


For  each  wagon  or  vehicle  drawn  hj  one  span  of  horses 

or  mules,  or  one  yoke  of  cattle. 9^  00 

^^      ^^    additional,  animal....* 50 

"      "    horseman 1  00 

^'      ^^    loaded  pack  anipialv..' - «•..«•      50 

"    loose  cattle,  per  head : «....« 25 

**    sheep  and  nogs,  per  head -...     10 

Sec.  6.  The  county  commissioners  of  Idaho  county,  after 
the  expiration  of  three  years  from  the  date  of  this  act,  shall 
have  authority  tp  alter  or  mo^i^  the  above  rates  of  toll,  ai  in 
their  judgment  the  public  interests  may  require. 

Sec  7.    This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 
.  ApprovsDi  Januacy  2£d»  1964. 


AN  ACT 


Efetablishiuff  Counties,  County  Boundaries  and  County  Seats, 
East  of  the  Bitter  Boot  Mountains. 

Be  it  enatfed  by  (he  Legislative  Assembly  of  (he  Teniiory  of  Idaho 

asfoUowa^' 

SECTioi^.  1.  Thai  all  that  portion  of  Idaho  territoiy  em- 
braced within  the  following  boundaries,  be  and  the  same  is 
hereby  created  a  county,  to  be  known  as  Missoula  county, 
to-wit  5  Commencing  at  the  point  of  intersection  of  the  par- 
allel latitude  forty-nme  degrees  with  the  line  of  longitude  one 
hundred  and  sixteen  de^ees,  thence  along  said  line  of  longi- 
tude, south  to  the  summit  of  the  Bitter  Boot  mouutainfik  and 
along  summit  of  Bitter  Boot  mountains  in  a^southem  oirec- 
iion  to  the  summit  of  Bocky  mountains,  and  along  said  sum- 
mit of  Bocky  mountains  to  summit  of  mountains  dividing 
Deer  Lodge  valley  from  Bitter  Boot  vall^,  in  a  northwesterly 
direction  to  meridian  of  longitude  one  hundred  and  thirteen 
deuces  thirty  .minutes,  and  along  said  meridian  one  hundred 
and  thirteen  degrees  thirty  minutes  to  pajallel  fortgr-nine  de- 
grees, and  along  said  parallel  of  latituae  to  place  of  begin- 
ning ;  and  the  county  seat  of  said  county  of  Missoalais  hereby 
located  at  "Wordensville. 

Bec.  2.    JBe  it  further  enacted,  That  all  that  portion  of  Idaho 


herniary  embteo^  vithin  the  ifoUolriag  botrndftriea^  be  iiad 
the  eftme  is  ktwbj  created  a  eounty,  to'  ^  knowi^  ^  Beer 
LodgB  oodmJtj,  to^wit:  Oommendaig  et  the.  point  o£  interoec*- 
tieou  of  the  parallel  of  latitude  forty  .-nine  degrees  with  the  liue 
of  loD|^t«de  one  hundred  aod  thirteen  degrees  thirty  mioqtesi 
thence  alon^  aaid  forty-ninth  parallel  to  meridian  of  longitude 
one  hundred  and  twelve  degrees,  and  thence  eanth  along  said 
<mie  hundred  and  twdAb  meridian  to  1;he  summit  of  the 
-Bocb^  mountaiae,  and  along  ssad  enmmit  in  a  doutiiiem  mii 
fwostern  directkm  to  bonndary  line  of  Mjaaoida  county,  and 
thenee  in  a  northerly  direction  along  aaid  boui»d^ry  of  Misr 
aeifla  coanty  to  place  of  beginnings  and  the  county  seat  of 
said  county  of  Deer  Lodge,  be  and  the  s^dosieis  herel:>y  located 
e|;  Idaho  city  (near  the  Cottonwood  fork  of  Deer  Lodge 
rivier). 

Sao.  8.  JBe  Ufitrther  enaeied,  That  all  that  portion  of  Idah.o 
terxitory  embraced  within  the  following  boundaries,  be  and 
ibe  saniee  is  hereby  created  a  eoanty,  to  be  known  as  Beayer 
Head  coonfy,  to-wit:  Oommencing  art  summit  c^*  the  Bocky 
mtMintains  whece  the  Bsit  Lake  and  Deer  Ijodge  Voad  croaada 
4ht  summit  of  said  Boeky  mountains,  and  from  thence  in  a 
direct  Uae  to  the  Point  of  Bocks  on  Beaver  Head  creek»  and 
-finom  tbencfe  in  direeli  Hine  south  to  summit  of  Bocky  moun* 
tains,  amd  along  the  summit  of  Bocky  mountains  to  place  of 
3i>eginning;  and  the  oouAty  seat  of  aaid  county  ox  Beaver 
Heady  be  and  the  same  is  hereby  located  at  Bannack  city. 

Sec.  4.  BeitfurthsreMeiedf  That  all  that  portion  of  Idaho 
territory  >emibcaced  within  the  following  bomidariea,  be  and 
the  siAne  is  hereby  created  a  county,  to  be  known  as  Madison 
ooanty,  to^wit  t  Commencing  at  the  point  where  the  line  of 
hmgitnde  one  hundred  and  eleven  degrees  crosses  the  summit 
of  Koeky  mountains,  and  thence  along  said  llongitude  one 
hnndred  and  eleviea  degreea^  to  parallel  of  latitude  &rty«five 
degrees  forty-:ftv« .  mdnittes,  and  thenee  ak>ng  said  ^rallel 
forty-^Tie  degrees  forty«-fire  minutes  to  the  boundary  of  Beaver 
Head  eoonty,  and  thence  along  said  |t»onndiary  of  Beaver 
iliead  county  to  the  siimmit  of  Bocky  monatatns,  and  thence 
along  said  sannmit  to  place  lof  beginning;  and  the  countj^ 
seat  of  aaid  connfty  of  Madison^  is  hereby  located  at  Virginia 
citwr* 

Sbo.  6.  Be  it  further  enacted^  That  all  that  portion  of  Idahd 
territory  emhraeed  within  the '  following  boundaries,  be  and 
ihe:safae  is  hereby  crearted  a  county,  to  be  known  as  Jefferson 
eonnt^^  to^wit :  Oommencing  at  the  point  where  the  parallel 
of  latitude  forty-Sevan  degrees.and.longiiadeone hundred aad 
twel^  degrees  intersects,  and  along  aaid  panallel  o£  ktitnd^ 
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forty-seven  degrees  to  loiiffitttde  one  handred  and  nine  del- 
grees,  and  along  said  merioian  one  hundred  and  nine  dcffrees^ 
south  to  parallel  forty-ftve  degrees^  and  along  said  pacalfel  of 
latitude  tbrty-fiye  de^es^  to  boundary  of  Madison  oouatyv 
and  thence  along  said  boundary  north  to  forty-fire  degrees 
forty-five  minutes,  and  thenee  west  to  Beaver  Head  county, 
and  thence  ali>ng  the  boundary  of  said  Beaver  Head  county 
to  summit  of  Rocky  mountains,  and  thence  along  said  m(Mm- 
tains  to  meridian  of  longitude  one  hundred  and  twelve  de- 
grees, thence  north  along  said  meridian  one  hundred  and 
twelve  degrees  to  place  of  beginning;  and  the  county  seat  of 
said  Jefferson  county,  be  and  the  same  is  hereby  located  at 
the  town  of  Gallatin. 

Bso.  6.  Be  U  farther  eMcted^  That  all  tiiat  portion  of  Idaho 
territory  embraced  within  the  following  boundaries,  be  and 
the  same  is  hereby  created  a  county,  known  as .  Choteau 
county,  to-wit :  Commencing  where  parallel  of  latitude  forty- 
seven  degrees  and  meridian  of  longitude  one  hundred  and 
twelve  degrees  intersect,  and  from  thencse  along  said  parallel 
forty-seven  degrees  to  meridian  of  lon^tude  one  hundred  and 
eight  degrees,  and  north  along  such  mendian  to  forty-ninth  jMir- 
allel  of  latitude,  and  from  thence  along  said  parallel  forty-nine 
degrees  to  meridian  of  longitude  one  hundred  and  twelve  d^ 
grees,  and  from  thence  south  along  said  meridian  one  hun^ 
dred  and  twelve  degrees  to  place  of  beginning ;  and  the 
county  seat  of  said  county  of  Choteau,  be  and  the  same  is 
hereby  located  at  the  town  of  Fort  Benton. 

Seo.  7.  Be  U  farther  enactedj  That  all  that  portion  of  Idaho 
territory  embraced  within  the  following  boundaries,  be  and 
the  same  is  hereby  created  a  county,  to  be  known  as  Dawson 
county,  to-wit:  Commencing  at  the  intersecting  point  of  par^ 
allel  of  latitude  fortynseven  degrees  with  the  meridian  of  lon- 
gitude one  hundred  and  eight  degrees,  and  thence  along  said 
Sarallel  forty-seven  degrees  to  meridian  of  longitude  one  hun- 
red  and  four  degrees,  and  from  thence  along  said  meridian 
north  to  forty-ninth  parallel  of  latitude,  and  from  thence  along 
said  parallel  fortTj^-nine  degrees,  to  meridian  of  lon^tude  cme 
hunared  and  eight  degrees,  and  from  tl^nce  south  along  said 
meridian  to  place  of  beginning ;  and  the  coqnty  seat  of  said 
county  of  Dawson,  be  and  the  same  is  hereby  located  at  Fork 
Andrew. 

Sbo.  8.  Be  it  further  enaetedy  That  all  that  portion  of  Idaho 
territory  embraced  within  the  following  boundaries,  be  and 
ithe  same  is  hereby  created  a  countv,  to  be  known  as  Bi^  Horn 
county,  to^wit :  Commencing  at  the  point  of  intersection  of 
parallel  of  latitude,  forty-seven  degrees  ajid  meridian  of  k>a* 
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^tade  one  Imiidreid  and  nine  degrees,  atid  from  thence  aldng 
0ftid  ptoallel  forty-^seven  degrees,  eaet  to  meridian  of  longitude 
one  nandred  and  font  degrees,  and  from  thence  along  da£d 
meridian  one  hnndred  and  fonr  degrees  south  to  parallel  of 
latitude  forty-five  degrees,  and  firom  thence  along  said  par« 
aDel  forty-five  degrees,  west  to  meridian  of  longitude  one 
hundred  and  nine  degrees,  and  from  thence  along  said  me* 
ridian  north  to  place  of  beginning ;  the  county  seat  of  said 
eoQoty  of  Bi^  Horn  shall  be  located  by  the  county  commis* 
sioners,  till  otherwise  provided  by  law* 

6bo*  9.  Be  Ufwrther  enactedi  That  all  that  portion  of  Idaho 
territory  embraced  within  the  following  boundaries,  be  and 
the  same  is  hereby  created  a  county,  to  be  known  as  Ogalala 
OQuntyi  to-wit:  AH  that  portion  of  Idaho  territory  situated 
south  of  the  forty-^fthi  parallel  of  latitude,  and  east  of  the  one 
hundred  and  eighth  meridian  of  longitude ;  the  county  seat 
of  said  county  of  Ogalala  is  hereby  temporarily  located  at 
Fort  Laramie. 

Sec  10.  jB€  it  further  enactedy  That  all  that  portion  of  Idaho 
territory  embraced  within  the  following  boundaries,  be  and 
the  same  is  tereb^  created  a  county,  to  be  known  as  Yellow- 
stone coUD^,  to-wit :  All  that  portion  of  Idaho  territory  east 
of  the  Rocky  mountains,  not  included  ii^the  counties  above 
described,  be  and  the  same  is  hereby  created  a  county,  to  be 
called  Yellowstone  countj^ ;  the  county  commissioners  of  the 
county  of  Yellowstone,  snail  temporarily  locate  the  county 
seat  of  said  county  until  otherwise  provided  by  law. 

Sbo.  11.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved,  January  16th,  1864* 


AN  ACT 


To  authorize  Charles  Addis  to  establish  a  Ferry  across  the 
Couer  d'  Alene  river. 

Be  it  enacted  by  the  Legidoutke  Assemib/  of  the  TerrUory  of  Idaho 

as  foUows : 

Sbction  1.  That  Charies  Addis,  his  heirs  and  assigns^  be, 
and  they  are  hereby  authorized  to  establish  and  keep  a  ferry 
across  the  Couer  d'  Alene  river,  at  or  near  the  point  where  the 
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xnflih  trail  leading  to  Coaer'd' Alene  MiBBi<»L  cransecfsaid 
river,  and  that  the  said  CSiarles  Addis,  his  lieirs  and  afl8i^n% 
sball  bave  the  excloBiYe  privilege  of  ferrying  upon  said  nveir 
for  a  distance  of  two  afrd  a  half  miles  up  and  dowB  the  sani«^ 
from  the  crossing  of  said  trail,  for  the  term  of  ten  QO)  yeai* 
from  and  after  the  pasnage  of  this  act :  Pr<mdedy  That  said 
ferry,  when  establisned^  shall  be  subject  to  the  aame  regnla* 
lions  and  under  the  same  restrictions  as  other  ferries  are,  or 
may  hereafter  be  by  law  of  this  territory,  prescribing  the  man** 
ner  in  which  licensed  femes  shall  be  kept  and  regiuated. 

Qmt.  2.  It  shall  be  lawful  fi>r  the  said  Charles  Addis,  his 
heirs  and  assigns,  to  receive  and  collect  the  foUowii^  rates  of 
toll  iot  ferriage  upon  said  river: 

For  each  footpafts^nger $    50 

"            loose  animals  other  than  sheep  or  hogs 50 

"  one  wagon,  one  span  of  mules,  horses  or  yoke 

of  cattle 4  00 

"    "      additional  pair  of  animals 1  00 

"    **      riding  or  pack  animal -....•  1  60 

"           sheep  or  hogs  each 20 

Sec.  8.  Tlie  county  commissioners  of  the  county  in  which 
the  said  ferry  is  or  may  be  situated,  shall  have  power  to  alter 
the  foregoinff  ferry  rates  after  two  years,  upon  the  petition  of 
thirty  bona  fide  citizens  of  said  county ;  but  nothing  herein 
contained  shall  be  so  construed  as  to  prevent  the  legislature 
from  altering  or  amending  the  foregoing  ferry  rates  after  the 
passage  of  this  act* 

Sec  4.  The  said  Charles  Addis,  his  heirs  and  assigns, 
shall,  within  five  months  after  the  passage  of  this  act,  procure 
for  said  ferry  a  good  and  sufficient  fiat  boat  or  boats,  with  a 
small  boat,  which  shall  be  kept  at  all  times  at  the  said  ferry, 
with  sufficient  hands  to  work  the  same,  for  the  transportation 
of  all  persons  and  propertv  across  the  said  river  without  delay, 
and  should  the  laws  whicn  may  hereafter  be  in  force  in  this 
territory  be  violated  by  the  said  Charles  Addis,  his  heirs  or  as- 
signs, or  if  no  good  and  sufficient  flat  boats,  with  hands  suffi- 
cient to  work  we  same,  be  provided  within  the  time  required 
by  this  act,  upon  proof  thereof  being  made,  to  the  eatismction 
of  the  board  of  county  commissioners  of  said  county,  then 
this  act  shall  be  void  and  of  none  effect 

Sec.  5.  This  act  shall  take  eifect  and  be  in  force  from  and 
after  its  passage. 

Approvsd,  Febraar^  Snd,  IBfti.  ^ 
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AN  ACT 

To  authorize  Wesley  Mulkey  to  establish  and  maintain  a  Ferry 
on  Clearwater  river. 

Be  it  enacted  by  the  Legislaim  Assemhb/  of  the  Terriiory  of  Idaho 

as  follows: 

Section  !•  That  Wesley  Mulkey,  his  heirs  or  assigns,  be, 
Itnd  they  are  hereby  authorized  to^  establish  aod  maintain  a 
ferry  apross  the  Clearwater  river  in  IJp:^  Perce  .€<?^nty,  in 
saia  territorv,  conunencing  at  anoint  about  two  nul^  from  a 
ferry  located  on  thp  Clearwater  nver  at  l4evirton,,i^d  to  lapd 
and  deposit  frpu^  each  shore  of  said  nver,  ao^d  extending  from 
said  point  up  and  down  said  river  on  each  side  thereof,  for 
one  mile  each  way ;  and  that  the  said  Wesley  Mulkey,  his 
heirs  and  assigns,  have  the  exclusive  privilege  of  ferrying 
across  said  river  within  the  above  limits  for  the  term  of  six 
years  from  the  passage  of  this  act ;  Prcaoidedf.,  That  said  ferry 
when  established,  shall  be  subject  to  the  same '  regulations 
and  under  the  same  restrictions  as  other  ferries  are,  or  maybe 
by  the  laws  of  said  territory,  prescribing  tlie  manner  in  whicT^ 
ferries  dhall  be  kept  and  regulated. 

Sec.  2.  That  it^l^all  be  lawful  for  said 'Wesley  Mujkey, 
his  heirs  and  assigns,  to  receive  apd  collect  the  following  rat^s 
of  toll  for  ferriage  upon' said  ferry :  ' 

For  each  wagon  or  carriage,  with  two  animals  attaqhed;.$  4  00 

"       "    additional  span,  or  yoke  of  cattle..., r* 4., ^.,    1  00 

"    man  and  horse f»-i ;*..,.. ,.,,...jt    1  50 

<*    packanim^k,  each * ^,....    1  50 

"    foot  passenger • ..., .••..., i..       50 

.*<    loose  cattle  or  horses,  each ^. .,.,...,-, .^-       50 

"    sheep  and'hogs,  each ,.,.,. ,•..^.♦.,.-t^••••'•-*       20 

Ssc.  S^.  Thef  county  commissioDers  of  the  aild  county  in 
which  said  ferry  is  or  may  he  situated,  may  at  amr  reguls^ 
term  pf  said  pommis^ioners'  cou^,  r^ulate  Md  fix  the  rtite  of 
toll  to  be  received  by.sitid  Wesley  Mmkev,  hifl  heirs  or  assigias^ 
after  which,  he  or  they  shall  only  be  authorized  io  receive  tbi^ 
XbM  of  toll  60  fixed  by  said  ccflaamiabionera'  ciourti' 

Ss€.  4.  That  the  wd  We^ley  Mulkey,  hU  heSis  or  assigns 
shall  within  one  yedr  from  the  passage  of  tJi^  aat,  praoura 
and  keep  i^t  the  «aid  ferry,  a  sufficoiant  number  of  fiat  boats, 
and  the  necfe^pary  number  of  hands  to  work  tikQm  to  transport 
persons  $4^d  thmr  property  without  delay* 
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Seo.  5.    This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Appboved  February.  4th,  1864. 


AK  ACT 


AuthorizingA;.  J.  Mallet,  his  associates  and  assigns,  to  con- 
struct anlllectro  Telegraph  Line,  between  a  point  on  Snake 
river  opposite  the  junction  of  the  boundary  litres  of  the 
State  of  Oreffon  and  the  Territory  of  "Washington,  to  the 
dividing  line  between  Idaho  Territory  and  Ftah  Territory, 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Idaho 

as  follows:    , 

Section  1.  That  the  right  and  privilege  be  and  the  same  ia 
hereby  granted  to  A.  J.  Mallet,  his  associates  and  assigns  to 
construct  and  put  in  opperation  an  electro  telele^rapE  line 
from  a  point  on  Snake  river,  opposite  the  junction  of  the 
boundary  lines  between  the  state  of  Oregon  and  territory  of 
Washington,  by  the  way  of  Placerville,  Bannock  City,  in  Boise 
county,  to  the  dividing  line  between  Idaho  territory  and  Utah 
territory,  following  the  nearest  and  most  practicable  route 
leading  from  the  point  aforesaid,  on  Snake  nver,  to  Salt  Lake 
City  in  Utah  territory,  with  the  right  of  way  over  any  lands 
under  the  control  of  the  authorities  of  the  territory  of  Idaho, 
and  over  and  along  any  streets,  alleys,  public  roads  or  high- 
ways or  over  any  water  courses ;  provided  that  no  obstruction 
is  made  to  travel  on  the  public  highway  or  to  navigation  by 
the  erection  of  isaid  electro  telegraph  line. 

Sbo.  2.  This  line  when  constructed  shall  be  bound  to  do 
fhe  business  of  olher  lines  connected  therewith,  bat  no  other 
line  shall  do  business  over  l^is  line  (except  hj  agreement) 
between  the  points  before  named,  or  intermediate  points  or 
places. 

Sec.  8.  This  line  shall  be  bound  to  transmit  all  dispatches, 
in  the  order  in  which  they  are  received,  under  a  penalty  of 
one  hundred  dollars  to  be  recovered  with  costs  of  suit  by  the 
person  or  persons  suffering  damages  therefrom;  Provided^ 
MADevety  That  an  arrangement  may  be  made  with  the  pro> 
prietors  or  publishers  of  newspapers  for  the  tnuismission  of 
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intelligence  of  a  general  character,  out  of  the  general  order, 
when  intended  for  publication ;  and  Provided^  fwrther.  That 
in  case  of  war  or  insurrection,  preference  shall  be  given  to 
the  despatches  of  officers  of  the  army  and  navy  of  the  United 
States,  when  such  despatches  relate  to  their  official  dujies, 
and  preferences  shall  be  given  to  the  sheriff  and  other  officials 
for  me  transmission  of  intelligence  having  for  its  object  the 
capture  or  ^prehension  of  criminals  or  fugitives  from  justice. 

Seo.  4.  The  party  named  in  the  first  section  of  this  act  or 
his  associates  or  assigns,  shall  proceed  within  one  year  from 
the  passage  of  this  act^  to  incorporate  themselves  under  its 
provisions,  by  giving  notice  through  the  columns  of  at  least 
one  newspaper  printed  in  this  territory,  of  the  first  meeting  of 
the  stockholders,  stating  tlve  time  and  place  when  said  meeting 
will  be  held. 

Sec.  5.  The  management  of  this  company  shall  be  vested 
in  five  directors,  to  be  chosen  by  the  stocKholders,  who  shall 
hold  office  for  one  year,  and  until  their  successors  are  elected 
and  qualified,  and  a  majority  of  said  directors-shall  constitute 
a  quorum  to  do  and  transact  all  business,  to  elect  a  president 
of  the  board  who  shall  be  president  of  the  company,  and  they 
shall  have  power  to  elect  a  clerk  and  treasurer  and  such  other 
officers  or  afi;ents  as  they  may  determine,  and  said  board  of 
directors  shall  have  power  to  make  all  such  rules  and  by-laws 
as  they  shall  see  fit,  not  repugnant  to  the  laws  ot  congress  or 
of  this  territory. 

Sbo.  6.  The  annuiei}  meeting  of  the  stockholders  of  the 
corporation  shall  be  held  on  the  day  prescribed  by  the  by-laws 
and  at  such  place  as  the  directors  for  the  time  being  shall 
appoint,  or  the  by-laws  prescribe. 

Sec.  T.  The  capital  stock  of  this  corporation  shall  be  any 
6um  not  exceeding  one  hundred  thousand  dollars,  in  shares  of 
hundred  dollars  each,  and  whenever  the  sum  of  five  thousand 
dollars  shall  be  subscribed  to  the  capital  stock,  the  corporation 
shall  hav^  power  to  make  assessments,  eoUect  the  same,  and 
proceed  to  the  erection  or  construction  of  the  line ;  Promded^ 
That  the  work  necessary  to  the  construction  of  this  line  shall 
be  commenced  within  twelve  months  from  the  passage  of  this 
act ;  and  Provided^  further,  That  the  line  shall  be  completed 
within  five  years. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

Approved,  February  2d,  1864. 


m 


JOD^T  EESOLUTION, 


Resolved  by  the  Bcuse  of  H^esentatwes^  the  Council  concitrrinff 
herein^  That  tbe  town  in  Boiae  county  heretofore  known  aa 
Fort  Hogem  be,  and  li^  same  is  hereby  changed  to  the  name 
of  Pioneer  CUty. 

AppliOYBn^  Jannary  ith^  1864. 


MEMORIAL. 


For  a  Military  Road  connecting  the  navigable  waters  of  the 
Columbia  with  the  navigable  waters  of  the  Missouri  river. 

To  the  HonorahUy  the  Senate  and  Bouse  of  Sapresentatives  of  the 

Vhiied  States  in  Congress  assernbled:    Your  rnemorialists^ 

the  Legislatiue  AssemJblif  of.  the  Territory  of 

Idahoy  would  respectfuUj/  represent: 

FiBST,  Thattheterritoryof  Idaho  is  traversed  by  the  great 
chain  of  the  Rocky  mountains  and  the  lesser  chain  oi  the 
fitter  Root  mountains,  i^bich  form  bafrtiers  both  difficult  and 
^rmidable  to  travel^  and  therefore  requine  W  Outlay  of  money 
to  render  tran^t  eaay  from  east  to  west^  i^ore  than  thi9  iofon« 
tile  resources  and  unorganized  condition  of  our  popmlatioii 
will  warrant  us  to  expend  for  several  jw^  hence. 

Sjboonb.  That  the  constrnclicm  of  a  gopd  wi^gou  road  from 
the  forks  of  the  Missouri,  0<i  the  eostt  to  the  junction  of 
Snake  and  Clearwater  rivers^  on  the  west,  would  not  only  be 
of  great  servicei  in  a  military  point  of  visFi  ^o  the  govern- 
ment of  the  United  States,  but  would  also  confer  inculculabla 
advantages  upon  the  people  of  the  KorthwesterQ  States  and 
the  lil^orth  Pacific  States  apd  Territorios,  and,  from  its  pro^ 
posed  route,  would  tend  to  ]}m^  the  two  eastern  and  western 
sections  of  the  Union  more  firmly  in  sympathy,  agricultural, 
mining,  and  commercial  intereats,  thau  any  oth/er  rout^  across 
these  great  chains  of  mountaina« 

Third.  That  there  now  exists  regular  steaipboat  naviga- 
tion upon  the  Columbia  audits  tributary,  the  Snake,  aamr 
east  from  the  Pacific  ocean  as  the  mouth  of  the  Clearwater, 
during  several  months  in  each  year. 
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F0UB19.  That  ni^yigirtioa  of  the  Mifsoari  for  BteamboatSi  as 
far  west  as  Fort  Beirtop,  hm  been  tested  by  Hud  ascei^t  of 
fteaiAers  to  that  point. 

Fifth.  That  reeent  explorations  have  demonstrated  the  ex* 
bteuce  of  equally  eood  navigation  of  the  Miasiouri  aftei 

fmamiig  the  &1]b,  above  Fort  Benton,  aa  far  as  the  Thre^ 
'orka;  and  already  a. company  is  organized  for  the  purpose 
of  eoo«trueting  a  railroad  portage  around  these  falls. 

8ixT9.  That  aiwagois  road  constructed  from  the  month  of 
Oleatwater  to  the  Three  Forks  of  the  Missouri  would  become 
ib»  uefreBt  connectii^  link  between  these  waters,  which  can 
ever  become  a  j^eat  thorougfare  of  travel  between  the  East 
Und  West ;  ana  the  entire  length  ef  the  this  route  would  not 
exceed  three  hundred  and  fifty  miles,  and  would  lie  a  little 
north  of  the  fortyn^ixth  parallel,  and  between  the  thirty-fourth 
and  fortieth  meridian  of  k)ngitude  west  from  Washington^ 
And  ]^o\nr  memoralists  would  further  represent  that  the  con* 
struction  of  this  road  is  entirely  practicable,  and  at  a  cost  o{ 
one*half  the  amount  expended  m  the  construction  of  the  road 
opened  by  Lieutenant  John  Mullen  from  Fort  Benton  to  the 
Colombia  river.  In  support  of  this  representation,  your  me^ 
morialists  would  call  the  attention  of  your  honorable  body  to 
the  following  facts,  which  have  been  demonstrated  during  th^ 
past  year  to  the  citizens  of  this  territory,  and  which  are  now 
beyond  frirther  controversy,  to-wit : 

First.  From  Gallatin  City,  at  the  Three  Forks  of  the 
Missouri,  westward,  the  country  is  open  and  rolling,  and  a 
practicable,  though  natural  w^on  rofMi  already  exists  along 
the  whole  route,  uirough  Big  I&le  and  Boss  passes,  and  across 
to  the  west  side  of  the  head  of  Bitter  Boot  valley. 

Second.  From  the  mouth  of  Clearwater  river,  the  country 
is  open  table  la^(|  for  a  distance  of  nipety  nmes.  eastward  ft^catg 
this  route,  and .  seveniy-five  miles  of  wagon  road  is  alrei^y 
open  and  traveled  upon  by  loaded  wagons. 

'.  Taibd.  Therev  remains  of  this  entire  distance,  over  which 
wagons  cannot  now  pass  with  ease  and  rapidity,  but  one  hun- 
dred and  twenty-five  miles ;  and  of  thid  remainder,  numerous 
intervals  of  five,  ten  and  fifteen  miles,  in  all,  more  than  one- 
half  ^he  distance,  nagjc^diog  will  be  required,  and  no  standing 
timber  will  obstruct;  the  remaining  hau  will  require  both  th? 
removal  of  standing  timber  and  occasional  grading  around  ab- 
rupt points  of  hills,  in  order  to  complete  a  good  practicable 
wagon  road* 

Fourth.  The  most  difficult  portion  of  this  route  was  fre- 
i|aently  trl^veled  the  past  season  by  large  traias  of  borses  and 
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mules,  eaoli  laden  with  goods  to  the  fiftnoaut  of  finom  two 
hundred  and  Afiy  to  four  hundred  pounds  weigfht 

Fifth.  With  the  exception  of  about  seventy-five  or  eighty 
miles,  alon^  the  whole  route  from  the  mouth  of  Clearwater  to 
Gkillatin  City,  there  exists  arable  lands^  some  of  which  are 
Hch  and  capable  of  sustaining  a  dense  population ;  and  with 
the  exception  of  one  hundred  and  twenty-Ave  miles  of  the 
distance  along  the  whole  route,  stock  can  l»ange  and  support 
themselves  through  the  entire  year  without  human  aid, 
'  Sixth.  This  entire  route,  with  the  exception  of  eighty 
miles,  is  regularly  traveled  in  mtid  winter  by  both  horsemen 
and  footmen.  » 

In  the  opinion  of  your  memorialists,  an  approj^riation  of 
fifty  thousand  dollars,  judiciously  expended,  would  be  ample 
to  construct  and  open  this  road;  and  when  once  opened,  the 
enterprise  of  our  people  would  be  sufficient  to  keep  it  open 
and  in  repair ;  so  that,  for  nearly  eveiy  month  in  each  year,  it 
would  become  an  extensively  traveled  highway,  and  confer 
exceedingly  great  and  permanent  advafitages  upon  the  people 
of  the  Union,  not  only  as  a  means  of  military  defence,  out  aa 
greatly  stimulating  commerce  between  the  east  and  the  west. 
S'or  the  construction  of  this  road,  at  an  ^arly  period^  we,  your 
memorialists,  as  in  duty  bound,  will  ever  pray. 

Appkoved  January  8, 1864. 
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To  the  Secretary  of  the  Interior,  praying  a  Treaty  to  be  made 
.  with  the  hostile  Indians  of  Yellowstone  and  vicinity. 

To  the  HmorabU^  the  Secretary  of  the  Interior  of  the  United  States  * 

Foicr  memorialistSy  the  Legislative  Assembly  of  the 

Territory  of  Idaho^  respectfully  represent : 

PiBST.  That  the  valleys  of  the  Yellowstone  and  its  branches 
comprise  an  extensive  tract  of  valuable  land,  well  adapted  to 
cultivation,  highly  fitted  for  stock  growing,  and  in  every 
respect  inviting  to  the  industrial  pursuits  of  American 
enterprise. 

SBOOirD.  That  the  mountains  from  which  said  river  and  its 
numerous  afflueats  flow,  are  known  to  contain  deposits  of 
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Idy  q\aio&0Uv6r,  aiid  other  metalsy.  8cattei?ed  alt  along-  th« 

ind  river,  Big  Ham  river,  and  Bocky  mountains* 

Thiiu).  That  the  Yellowstone  river  is  believed  to  be  navi- 
gable for  seven  hundred  and  fifty  miles  frpm  its  confluenoe 
iwitb'  the  Missouri;. 

Fourth.  That  the  rapidly  increasing  population  of  the 
miniDg' districts^  demanda  a  sufficient  amount  of  arable  land 
to  support  them,  and  that  this  section  of  the  country  ijs  indi»> 
pensablv  necessary  to  said  population,  for  purposes  of  cultiva: 
tion  and  civilisation. 

EiTTfi*  That  efforts  have  already  been  made  to  occupy 
and  odonize  said  regions,  and  parties  who  have  penetrated 
and  profl|>ected  the  same  durj^ng  the  summer  of  1863,  have 
been  driven  ovA. 

Sixth.  That,  if  the  country  is  once  opened,  it  will  be 
speedily  occupied  by  thousands  of  loyal  citizens,  and  the  pop- 
mation  in  a  few  years  will  entitle  them  to  a  State  government 

Sbvsnxh.  That  finally,  the  only  obstacle  to  affect  access  tp 
this  attractive  aod  desirable,  country,  is  the  hostility  of  the 
Crow  and  Sioux  bauds  of  Indians,  who  are  pressing  them  back 
toward  the  mountains. 

Therefore  your  momorialists  wonld  recommend  and  pray 
that  a  treaty  may  be  entered  into  and  concluded  with  the  nos- 
tile  Indians  of  the  Yellowstone  and  vicinity ;  that  the  Indian 
titles  may  be  extinguished,  and  white  settlers  may  be  pro- 
tected in  the  occupancy  and  development  of  this  interesting 
and  valuable  portion  of  the  public  domain.  And  your  me- 
morialists will  ever  pray. 

Approved  January  16th,  1864. 


MEMORIAL 


Praying  for  the  establishment  of  a  Mail  Boute  from  Salt  Lake 
City,  in  Utah  Territory,  to  Lewiston,  in  Idaho  Territory. 

To  the  Honorable  the  Senate  and  House  of  Bepresentativea  of  the 
United  States  in  Congress  assembled: 

Your  memorialists,  the  members  of  the  legislative  assembly 
of  the  territoiy  of  Idaho,  would  respectfully  but  most  earnestly 
represent  the  inconvenience  we  suffer  from  the  want  of  proper 
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toiairfecilities.  We  are  eompatativelj  without  mails  tbroaeb^ 
out  the  territoiyl  We  are  made  to  depend  upon  express  riaera 
for  letters  and  newspapers,  for  the  delivery  aiid  sale  <jt  which 
the  most  exorbitant  prices  are  charged,  thus  entailing  a  heavy 
and,  as  we  believe,  an  oppressive  burden  upoa  twenty  tbousand 
fnhabitants. 

Your  memorialists  would  ask  and  teMinimend  a  tri-weekly 
mail  from  Salt  Lake  City,  in  tJie  territory  of  Utah,  by  way  of 
Soise  City,  Bannook  City,  Centerville,  Pioneer  City  to  Plaeeii- 
vilie.  And  we  do  further  pray  that  a  mail  be  carried  fi^ont 
Placerville  to  Lewiston  once  a  week.  Buch  a  route,  we  believe, 
would  be  of  the  first  importance  in  curing  the  ills  of  wlueh  wa 
complain,  occupying  as  we  do  a  half-way  position  between  the 
Atlp^ntic  ^nd  Pacific  oceans,  the  route  we  ask  is,  in  a  greait  de*> 
gree,  indispensable  to  our  prosperity. 

We  would  not  importune  'congress  on  tbis  sul[)eet  if  it  were 
not  that  we  are  satisfied  that  the  revenue  accruing  to  the  poet- 
office  department  would  equal,  if  not  exceed,  the  expenses  at- 
tendant upon  the  establishment  of  the  route,  for  which  we 
most  earnestly  pray  your  honorable  body. 

.    Apwovbi),  January  4th,  1864. 
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Judiciary 18 

supreme  court,  Jurisdiction  of 18 

trlalsfor  crimes 19 

treason 19 

state  acts 19 

SrivUeges  of  citizens 19 

igitives  to  be  delivered  up 20 

new  states 20 

territorial  and  other  property 20 

amendments 20 

debts 21 

supreme  law  of  the  land 21 

oath— no  religious  test 21 

ratification 21 

CONSTITUTION— 

amendments  to 23 

free  exercise  of  religion 23 

right  to  bear  arms 23 

no  soldier  to  be  quartered,  etc 24 

tmreasonable  searches  prohibited 24 

criminal  proceedings 24 

mode  of  trial 24 

right  of  trial  by  jury 24 

bail,  fines,  etc 25 

rights  not  enumerated 25 

I  lowers  reserved 25 

imitations  of  judicial  powers 25 

election  of  president 25 

CORPORATIONS— 

an  act  for  formation  of 543 

purposes  of  company  specified 543 

specifications    in    certificate  to   be 
placed  on  file  and  recorded  in  the 

clerk's  office 643 

Duplicate  to  be  filed  with  secretary 

of  territory ^ 644 

certificate  to  be  evidence 644 

powers  of  enumerated 644 
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CORPOBATIONg^(oofi(in«e(I) 

trustees,  election,  vacancies,  powers.  644 

ftulure  to  hold  elections 545 

meeting  of  trustees 646 

first  meeting,  notice  of. 646 

transfer  of  stock 645 

assessment,  and  sale  of  shares 645 

stock  held  by  executors 646 

pledge  of  stock 546 

dividends 646 

debts  limited,  liabilities  of  trustees. . .  646 
not  allowed  to  issue  bills,  etc..  for 

circulating  medium 547 

liability  of  stockholders 547 

liability  of  pledgors 647 

record  of  stockholders,  stock,  etc...  647 

false  entry,  penalty 548 

change  in  amount  of  capital  stock. . .  640 

manner  of  changing 649 

dissolution  of  corporation,  duties  of 

trustees 549 

proceedinge  to  dissolve 650 

notice  of  application  to  be  published.  660 

CORONERS— 

duties  of 660 

justices  of  peace  to  act  as  coroners. .  660 
luryman  refusing  to  appear,  penalty.  661 

jury  to  be  sworn 651 

subpoena  for  witnesses 661 

contempt,  penalty 661 

verdict 651 

testimony  in  writing  and  filed 651 

warrant  for  arrest 561 

where  may  be  served 551 

duties  regarding  property 662 

duty  of  county  treasurer 662 

pavment  of  money 652 

affidavit  of  coroner 662 

burial  of  deceased 662 

COUNTIES— 

boundaries  of 628 

Nea  Perce  county  boundary,  territory 

attached  for  Judicial  purposes. ....  628 

Shoshone  county  boundary. G29 

Idaho' county  boundary 629 

Boise  county  boundary 629 

Alturas  county  boundary  and  county 

seat 629 

Owyhee  county  boundary  and  county 

seat 630 

COUNTY  OP  ONEIDA— 

creation  of ...«  625 

boundaries  and  coun^  seat 626 

COUNTIES  CREATED- 

east  of  the  Rocky  mountains 674 

Missoula  county  boundaries  and  coun- 
ty seat 674 

Deer  Lodge  county  boundary  and 
county  seat 675 

Beaver  Head  county  boundary  and 
county  seat 676 

Madison  county  boundary  and  county 
seat 676 

Jefi'erson  county  boundary  and  coun- 
ty seat 675 

Choteau  county  boundary  and  oounty 
seat 676 
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COUNTIES  CREATED^  (oan«i»w«<J) 
Dawson  ooaaty  boandary  and  coanty 

seat 676 

Big  Horn  county  boandary  and  ooon- 

ty  seat 676 

Ogalala  county  boandary  and  coanty 

Beat 677 

TQllowfltone  coanty    boandary  and 

coanty  seat 677 

COUNTY  OP  OWrHEE— 

creation  of. 624 

boundary 624 

quarts  claimfl 624 

rccordB  open 624 

coanty  seat 624 

CRIMINAL  PRACTICE  ACT- 

crimes  defined 234 

public  o£fences  di^Jded 234 

felony......" 234 

mifldemeanor 234 

no  punishment  until  conviction 234 

proseeution  by  indictment 235 

crii9|nal  action 235 

bow  brought 235 

defendant 235 

self  crimination 235 

restraint  before  conviction 235 

verdict  b.efore  cppyiption 235 

resistance  to  commission 236 

resistance  defined 236 

aid  in  redstiqg 23G 

preyention  of  offeoooB 236 

command  aid 237 

threat  to  commit  ofienQe 237 

examination  on  oath 237 

warrant  of  arrest 237 

evidence  In  writing 237 

discharge 237 

Burety  to  keep  peace 287 

commitment  on  failing  to  give  bond.  237 

discharge  of  bond 237 

breach  of  peace  in  presence  of  magis- 

tute...: 238 

bond  of  peace  forfeited 238 

prosecatmg  on  bond 288 

record  evidence 238 

DO  other  security  required, 238 

police 238 

powers  of  officers  when  jejiisted , . . . .  238 

process  against  resisting  parties 23S 

refhsal  to  assist  olfioer  misdemeanor.  338 

military  aid , 238 

command  rioters  to  diisperse 289 

arrest  on  refiisal 239 

revising  aid*  misdemeanor 289 

neglect  of  officer  in  soppresslng  riota.  239 

officer  to  oommaadauL 289 

armed  force,  orders 239 

orders  for  troops 289 

orders.obeyed 240 

insarrection,  proclamation  of 240 

revocation  of  proclamation 240 

resistance  to  aathoritie« 240 

IlirEAOBJatMT— 

how  tried 241 

tyied  by  council 241 

proceedings  on  impeachment 241 

bearing. : 241 


CRIMINAL  PRACTICE  ACT^{eontinued) 

service  and  appearance 241 

answer  on  appearance 241 

objection  in  writing 241 

plea 241 

oath  to  impartially- try  cause 242 

ac[joaraments. 242 

two-thirds  vote  on  conviction 242 

judgment 242 

suspension  of  office  during  trial 242 

indictment 243 

accusations  against  officers 243 

acousation  explicit 243 

accusation  delivered  to  grand  jury. . .  243 

accusation,  hearmg  of 242 

answer 243 

objection  in  writing 243 

denial 243 

objection  not  sustained 243 

Slea 143 
ial  byjury M3 

attendance  of  witnesses 243 

appeal 844 

proceedings  for  removal  of  district 

attorney 244 

Local  Jurisdicwon-- 

punishment  by  territorial  laws 244 

offences  where  committed  and  pan- 

ished 245 

dueling 1 .  245 

ofllbnces  in  two  connties,  punished  in 

either 245 

county  boondaries 245 

offences  on  vessels,  etc 245 

abduction,  kidnapping 245 

bigamy  or  incest 246 

taking  stolen  property  to   another 

county 246 

accessory  to  stealing 246 

trial  in  another  state 246 

trial  in  one  county  bar  to  trial  in 

other 846 

Cbihinal  Actions— 

time  of  commencing 246 

murder,  no  limit  to  proeecntlon 247 

folony,  three  years 247 

misdemeanor 247 

limitation  of  time  defined U1 

indictment 247 

Complaint— 

proceedings  thereon 248 

magistrate  issue  warrant. 243 

magistrates,  definition 248 

examination  of  complaint 248 

deposition  sot  forth 248 

warrant  of  arrest  when  to  issue 649 

form  of  warrant 249 

warrant  to  specify  name 249 

how  executed 249 

peace  officers  defined 249 

warrant  to  whom  directed 249 

warrant  in  another  coanty  how  en- 
dorsed..  249 

proceedings  on  arrest 250 

misdemeanor  examined  in  county. . .  250 

bail  to  be  certified  on  warrant 250 

defendant  taken  before  magistrate..  9(0 

absence  of  magistrate 250 

no  unnesessary  delay 250 

esiamination  before  another  magjstate  250 
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proceedings,  triable  in  other  county.  2^0 

duty  of  officer 251 

arreBt,  by  whom  made 251 

arrest  defined 251 

aid  to  officer  in  arrest 251 

time  and  manner  of  arrest 251 

actual  restraint 251 

necessary  restraint 251 

officer  to  state  authority 251 

means  to  eiffect  arrest 251 

powers  of  officers 252 

arrest  without  warrant 252 

force  entrance 252 

arrests  at  night 252 

arrest  without  warrant  to  atate  au- 
thority   252 

person  arrested  by  a  bystander 252 

offences  in  presence  of  magistrate. . . .  252 
arrests  by  private  persons,  when. ...  252 

private  persons  state  cause 252 

private  persons  may  force  entrance.  252 

duty  after  making  arrest 253 

escape  and  recapture. 253 

Sroceedings  aiter  arrest 253 
efendaut  allowed  connsel 253 

examine  case 253 

examination  completed 253 

adjournment. 253 

commitment  to  sheriff. 253 

deposition  of  and  subpoena  for  witness  254 

examination  of  witnesses 254 

right  of  defendant,  waiver 254 

def^en^ant  may  waive  right 254 

statement  of  defendant,  questions. . .  254 
answers  of  defendant  written  down. .  254 

statement  authenticated 254 

defendant's  witnesses 255 

witnesses  to  be  kept  separate 255 

private  examination 255 

order  for  discharge,  form  of 255 

commitment,  form  of 255 

indorsement 255 

admitting  to  bail 255 

commitment  until  bail  given 256 

commitment  made  out 256 

form  of  commitment 256 

defendant  held  to  answer 256 

witness,  written  recognizance 256 

infants  and  married  women,  recogni- 
sance   256 

witness  on  refusal,  commitment 256 

conditional  examinations  of  witnesses  257 
application  to  prosecutor  or  accom- 
plice  257 

magistrate  to  make  return  to  clerk  of 

court , 257 

Commitment— 
proceedings  after  and  before  indict- 
ments   257 

proceedings  for  removal  of  district 

attorney 258 

apcnsations  and  indictments  against 

olBcers 258 

grand  Juries 258 

challenge  to  panel  of  grand  jurors. . .  258 

causes  of  challenge 258 

causes  of  individual  challenge 258 

challenges  to  be  entered  on  minutes.  258 
decisions  on  challenge 259 
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duty  when  challenge  is  allowed 259 

cfiect  of  challenge 250 

violation,  penalty 259 

objection  to  Jury  only  by  challenge. .  259 

foremsn,  appointment 259 

form  of  oath  to  foreman 259 

form  of  oath  to  other  jurors 259 

charge  to  grand  jury 259 

private  sessions 260 

discharge  of  grand  Jnry 260 

summon  new  grand  Jury 260 

duty  of  clerk 260 

duty  of  sheriff 260 

mode  of  drawing. 260 

jurys  how  formed 260 

sheriff  directed  to  summon  jury 260 

clerk  to  issue  summons 260 

time  of  return 260 

J)ower  and  duties  of  grand  jnry 261 
ndictment,  definition 261 

?)resentment 2AI 
breman  administer  oaths 261 

evidence 2G1 

legal  evidence 261 

process  for  witnesses 261 

to  find  indictment 261 

declare  cause 261 

duties  of  grand  jurors 261 

access  to  prisons 262 

persons  present  at  meetings  of  grand 

jurors 262 

jurors  not  to  divulge  secrets 262 

compel  to  disclose  testimony  in  court  262 

not  liable  except  for  peijury 262 

presentment  presented  to  court 262 

prohibitions 262 

violations,  contempt 263 

warrant  of  arrest  issued  by  clerk. ...  263 

form  of  warrant 263 

service  of  warrant,  examination. ....  263 
Indictment— 

bow  found 263 

true  bill  of  indictment 265 

when  indictment  found 255 

dismissal  of  charge. 265 

witnesses  names  on  indictment 265 

indictment  presented  to  conrt  and 

filed 265 

defendant,  appearance 265 

pleadings 265 

pleadings  defined 266 

title  of  action 266 

form  of  indictnoient 266 

what  hidictment  must  contain 266 

correct  name  substituted  for  flotitions  266 

charge  of  indictment 266 

time  offence  was  committed 266 

erroneous  allegations..... 266 

construction  oflanguage ....  866 

meaning  of  words 267 

indictment,  sufficiency  of 267 

defect  of  form 267 

presumptive  law 267 

fact  of  jurisdiction 267 

statutes  by  title 267 

indictment  for  libel 267 

destruction  of  subject  matter 268 

indictment  for  peijury 268 

indictment  against  several  defendanta  268 
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CRIMTNA.L  PRACTICE  ACT— (conttnttccT) 

accessory  and  prinoipal 2(58 

accessory  pnuahed 26S 

indictment  for  koowledge  of  crime. .  268 
defendant  arraigned 26S 

Sersonal  presence 268 
efendant  to  be  brought  into  court. .  269 

bench  warrant,  bail 269 

clerk  to  isssne 269 

form  of  bench  warrant 269 

custody  for  murder 269 

bail  to  answer  indictment 269 

amount  of  bail 269 

groceedings 270 
loreased  bail 270 

commitment : 270 

allowed  counsel 270 

arraignment 270 

true  name 270 

refusal  to  give  name 270 

correction  of  name 270 

time  for  answer 270 

demur  or  plea 271 

indictment  set  aside 271 

prohibition 271 

nearing  of  motion 271 

denial  ot  motion 271 

granting  motion,  discharge 271 

resubmittal  of  case 271 

new  indictment 271 

order  to  set  aside  indictment 272 

time  of  demurrer  or  plea 272 

what  demur  to 272 

demurrer  in  writfaig 272 

hearing 272 

judgment  on 272 

judgment  final 272 

discharge  of  defendant 272 

proceedings  on  resubmittal 272 

plea,  objections 273 

pleas  defined 273 

pleas  oral 273 

entering  plea,  form 273 

plea  of  guilty 273 

withdrawal  of  plea 273 

plea,  denial 273 

evidence  under  plea 273 

acquittal 273 

acqnittal  on  merits 274 

conviction  or  acquittal  bar 274 

refusal  to  answer 274 

change  of  venue 274 

application  for 274 

removal  of  action 274 

order  of  removal 274 

sheriff  to  transfer  to  other  county 274 

trial  in  new  court 274 

Issue  of  fact 275 

how  tried 27S 

trial  jnries.formation  of 275 

docktt  of  criminal  eases 275 

order  of  cases  on  docket 275 

time  to  prepare  for  trial 275 

affidavit,  postponement 275 

kinds  of  cnallenge 275 

join  in  challenge 275 

panel  defined 275 

challenge  defined 275 

challenge  how  founded 275 

challenge  taken  before  juror  is  sworn  276 


CRIMINAL  PRACTICE  ACT— (confimi^d) 

challenge  exceptions  to 276 

challenge  sufficiency  of 276 

challenge  amendment  of 276 

challenge  denial  oral 276 

disproval 276 

bias  of  officer,  challenge 276 

challenge  allowed 376 

challenge,  when  to  make 276 

peremptory  or  for  cause 276 

when  taken. 276 

peremptory  challenge  oral 277 

number  of  challenges 277 

cause  defined 277 

general  cases  of  challeoffe 277 

particular  causes  of  challenge 277 

bias  defined 277 

privilege  of  exemption 278 

actual  bias 278 

adverse  party  object  to  challenge. . .  278 

trial  of  challenge 278 

triers  of  challenge  sworn 378 

jury  as  witnesses 278 

evidence  before  triers 279 

law  and  facta 279 

instructions  to  triers 279 

triers  decision  final 279 

exhaust  challenges 279 

challenges  taken  separately 279 

challenges,  disallowance,  peremptory  379 
Trial—  ^ 

order  of 280 

order  departed  fh>m 281 

number  of  counsel 381 

degree  of  crime 381 

persons  jointly  indicted 261 

one  person  may  be  discharged,  used 

as  witness 281 

discharge  of  one  defendant 381 

order  to  be  deemed  an  acquittal 381 

proof  of  rape 383 

corroborating  evidence 383 

committed  for  new  charge  of  crime. .  283 

original  indictment 383 

jansdiction  of  offence 383 

discbarge  of  jury 383 

await  warrant  from  other  county —  383 
certified  copy  of  papers  sent  to  attor- 
ney of  other  county 383 

bail  surrendered,  etc 383 

arrest  same  as  on  magistrate's  war- 
rant  383 

discharge  if  facts  do  not  prove  offence  283 

case  submitted  anew 383 

court  may  order  jury  to  acquit  defen- 
dant  383 

jury  may  be  conducted  to  view  place 

of  offence 388 

conversation  with  jury 283 

juryman  sworn  as  witness ^3 

jury  allowed  to  separate 3S4 

jury  admonished  not  to  express  opin- 
ion  ...384 

sickness  of  juryman 384 

questions  of  law 384 

libel,  jury  to  determine  law  and  fkoL  384 

court  to  give  law  in  other  cases 384 

charge  to  jury 385 

written  charge 285 

decision  on  snoh  charge 285 
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CRIMINAL  PRACTICE  ACT-{eonHmied) 

agreement  otjory 285 

commitment  to  onstody 285 

room  for  jnry 286 

food  and  lodgings 285 

deliberations 285 

notes  of  testimony 285 

conrt  may  give  Jnry  information 286 

sickness  alter  retiring 286 

discluu'ge  of  jnry 286 

cause  tried  again 286 

conrt  may  adjonrn 286 

final  adjournment,  discharge  of  jury.  286 
tiro  or  more  counties  united  for  judi- 
cial purposes 286 

'  delivering  verdict 286 

defendant  present  when  verdict  given  286 

foreman  to  declare  verdict 287 

general  and  special  verdict 287 

special  verdict 287 

special  verdict  reduced  to  writing. ...  287 

special  verdict,  form 287 

judgment  upon  verdict 287 

new  trial  on  special  verdict 287 

when  defendant  found  guilty 288 

verdict  against  part  of  defendants. . .  288 

reconsidering  verdict 288 

informal  verdict 288 

jury  be  polled 288 

cleric  to  record  verdict 288 

judgment  of  acquittal 289 

general  or  special  verdict,  judgment.  289 

Pboceedinos  after  Trial— 

and  before  judgment 289 

exceptions  on  trial  of  indictment 299 

exceptions  by  district  attorney 289 

bill  of  exceptions 290 

bill  of  exceptions  contents 290 

to  be  filed  by  clerk 290 

what  to  contain 290 

new  trial  defined 290 

new  trial,  when  may  be  granted 290 

application 290 

motion  in  arrest  of  judgment 290 

arrest  of  judgment  without  motion. .  291 

motion,  when  made 291 

effect  of  motion 291 

new  indictment 291 

JnnOMBMT  AND  ExSCtJTION— 

time  of  giving  judgment 292 

limit,  defendant  to  be  present 292. 

defendant  to  be  brought  for  judgment  292 
forfeiture   of    recognizance,    bench 

warrant 292 

clerk  to  issue 292 

form  of  warrant 292 

warrant,  where  served 293 

arrest 293 

defendant  may  state  reasons,  etc —  293 

what  be  may  show 293 

judgment  rendered 293 

conviction  on  more  than  one  offence.  293 

judgment,  fine 293 

fine  a  lien 294 

fine,  record  for  action 294 

execution 294 

judgment,  commitment 294 

judgment  of  death 294 

judge  to  send  governor  statement. . .  294 
governor mi^ require  opinion  of....  295 
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stay  of  proceedings,  appeal  on  judg- 
ment of  death 296 

insanity  of  convict. 296 

duty  of  district  attorney 296 

certificate  of  certificate 296 

sheriif  to  execute  judgment,  when. . .  295 

inquisition  find  the  person  insane 295 

pregnant  female 296 

warrant  for  execution 296 

judgment  not  executed,  arrest 296 

order  to  sheriff. 296 

punishment  of  death,  banging 296 

Appeal— 

appeal  to  supreme  court 297 

appellant  and  respondent 297 

review  upon  appeal 297 

time  of  appeal 297 

serve  notice  of  appeal 297 

serve  notice  on  district  attorney 297 

notice  of  appeal  published 297 

appeal  perfected. 297 

appeal  not  to  stay  judgment 297 

appeal,  transmit  copy  of  to  supreme 

court 297 

irregular  appeal 297 

appeal  dismissed 297 

appellate  court  when  appeal  tried. . .  298 

judgment  of  alBnnance 298 

argument  of  appeal,  counsel 298 

deiendant  need  not  appear 298 

judgment,  reversal  ot  judgment 298 

new  trial,  when 298 

judgment  of  reversal    without  new 

trial,  defendant  dismissed 298 

original  judgment 298 

judgment  sent  to  clerk,  appeal  f^om.  298 
papers  of  appellate  court,  record —  298 

Bail—  i 

takingbaa 299 

bail  before  conviction 299 

admitted  to  baU 299 

bail  for  appearance 300 

bail  after  conviction 300 

bail  before  magistrate 300 

form  of 300 

qualification  of  bail 301 

bail,  justify 301 

examine  sufficiency 301 

duty  of  arresting  officer 301 

form  of  bail,  habeas  corpus 301 

sections  applying 302 

bail  in  discretion  of  court 302 

condition  of  recognizance 302 

deposit,  forfeiture,  etc 302 

duty  of  clerk 302 

bail  surrender  defendant 302 

copy  of  recognizance,  when 303 

surrendering  defendant 303 

return  of  deposit 303 

neglect  to  appear 303 

neglect  excused * 803 

proceedings  against  bail 303 

forfeiture  be  paid  to  county  treasury  303 

magistrate  make  returns,  cases 304 

recommitment  of  defendant 304 

arrest,  order  of  commitment 304 

amount  of  bail 304 

bail  who  taken  before 304 

form  of  bail  on  commitment 306 
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CRIMINAL  PRACTICE  A.CT^{«>ntinu$d) 
qualifications ft05 

Miscellaneous  Pkoobkdikqs. 

■ubpcena 305 

mtgUtrate  may  issae 305 

district  attorney 305 

clerk  of  court,  dnty 306 

form  of  sabpcena 306 

command  books,  papers,  etc 306 

Ben'ice  of  sabpaeaa 306 

manner  of  aervioe 306 

expenses  of  indigent  (sabpoened) 306 

tr.ea8urer'a  duty 307 

witness  from  ont  of  district 307 

disobedience  to  snbpcsaa,  eontempt.  307 

Becognizanc«  of  witness 307 

disobeying  subpoena, penalty 307 

Testiuony  takek— 

by  commission 807 

commitaion  defined 308 

commissioner 308 

application  for 308 

.    wiien  may  be  made 808 

order  for  commission 308 

copy  to  district  attorney 308 

district  attorney  to  serve  copy 308 

questions  and  answers 809 

questiens  modified  and  allowed 309 

endorsement  on  commission 809 

commission  how  executed 309 

mode  of  return 310 

duties  of  clerk  and  Judge 310 

depostions  as  evidence 310 

iNSAIflTY— 

inquiring  into 310 

doubts  on 811 

question  of  sanity  to  be  determined. .  311 

proceedings  on 311 

sections  applying  to 311 

when  jury  find  person  sane 811 

when  jury  find  person  insan* Sll 

commitment 312 

notice  when  person  is  sane 312 

expenses  of  insane  person 312 

DisiussAL  OF  Action-^ 

dismissal  of  iodictment 312 

discharge  of  prisoner 813 

reasons  set  forth 313 

attorneys,  powers 813 

order  for  dismissal 813 

entitling  affidavits 313 

errors  and  mistakes  in  pleading 313 

disposal  of  property  stolen  or  embes- 

Eled 313 

duty  of  magistrate 813 

restoration  to  owner dU 

pay  to  oonnty  treararer 3U 

receipts. 6U 

Proceedings  in  Justicbs'  Coubts-^ 

how  commenced.. 814 

compl&inL 315 

form  of  complaint 315 

plea 315 

rights 316 

Justice  to  keep  docket 316 

Jury  trial 810 

challenges 816 

oath  and  form  ofr  to  Jury 816 

to  hear  proof * 316 

questions  of  law 816 
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Jury  agreement,  oath 316 

verdict 816 

discharge  of  Jonr 816 

verdict  rendered 817 

plea,  judgment,  fine 818 

acquittal 817 

judgment  enforced 817 

Judgment  entered  on  minntes 817 

time  rendering  Jndgment 817 

new  trial 81T 

arrest  of  judgment 318 

arrest  of  judgment  denied 818 

discharge 818 

certified  copy  of  Jadgment 318 

commiUing  ull  fines  are  paid 818 

discharge  of  defendant 818 

forfeiture  of  bail 818 

warrant  for  arrest 818 

Special  Procebdinos — 

aearoh  warrant 819 

when  issued 819 

«attse 319 

examine  compimint 819 

deposition 819 

Issue  to  offloer 819 

form- of  warrant. 819 

who  serve 820 

direction  by  magistrate 820 

return 820 

receipt 820 

duty  of  magistrate 321 

inventory  of  property 321 

maliciously  procuring  warrant 821 

oificer  exceeding  dufy 321 

persons  ebaqped  with  Mony 822 

ftigitives  Arom  justice,   proceedings 

against 822 

magistrate  may  issue  warrant 822 

manner  of  proceeding,  evidence 822 

committal  to  custody,  requisition. ...  823 

bail 823 

duty  of  magistrate, 323 

duty  of  diitriot  attorney 823 

discharge 823 

return  of  proceedings 823 

compromising  ofllsnces 823 

satisbotion. . : 823 

satisfaction  bar  to  proceedings 314 

S revisions  of. 824 
nes  and  forfeitures 824 

officers,  duties,  liabilities 824 

promiscuous  proviatont 824 

signature,  marks,  etc. 324 

order  of  court 824 

process  by  court  or  raairlstrate 825 

word  "  magistrate  **  defined 325 

word  *'  peace  officer  *'  defined 825 

fees 825 

removal  of  trial. 825 

certify  costs 825 

superceding  aeti 825 

CRIMES  AND  PUNISHMENTEU. 
persons  capable  oommitttag  crimes. .  435 

crimes 435 

intention  to  oomaiit  crime 435 

sound  mind 435 

Infants 435 

encouraging  crime > 436 
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CBTlfE9,  BTO— (oonttntiecL) 
married  woman  acting  under  threats.  436 

draukeunesa  no  excuse 436 

acta  committed  by  misfortune 436 

priocipal 436 

accessory  defined 436 

accessory  after  faot»  penalty 437 

witoeasea 437 

indians,  Chinese,  etc 437 

affirmation  of  witnesaea "  ** .  437 

OfPKNC£8*"~ 

against  the  persons  of  individuals. ...  487 

murder 438 

express  malice 438 

malice  implied 438 

manslaughter 438 

manslaughter,  voluntary 489 

manslaughter,  violent  impulse 489 

manslaughter,  involuntary 439 

manslaughter,  penalty 439 

murder  or  manslangbter,  limit 439 

county,  where  tried 489 

Justifiable  homicide 439 

jnstiflable  homicide  under  fear 440 

homicide  in  self-defense 440 

homicide  when  officer  assaulted 440 

homicide,  of  what  consist 440 

excusable  homicide 440 

other  instances 441 

acquittaL 441 

mitigating  circomstancea.  441 

woman  destroying  ofibpring 441 

duelling,  penalty 441 

accessory  to 441 

fighting,  penalty 442 

drawing  deadly  weapons  in  presence 

of  two  or  more 442 

assault,  penalty 443 

administering  poison 443 

mayhem,  penalty 443 

rape 443 

crime  against  nature 444 

assault,    defined 444 

assaaltand  battery ^ 444 

false  im]^risonmont. 


kidnappmg,  penalty 444 

force  to  marry  against  will,  penalty.  445 
enticing  away  children 445 


poisoning  springs,  wells,  ete 445 

extortion 445 

offences  against  habitations,  etc 446 

arson 446 

arson,  second  degree.... 446 

burtclary 446 

offences  against  property 447 

robbery 447 

grand  larceny,  penalty 447 

petit  larceny,   penalty .% 447 

value  of  article  stolen 447 

receiving  stolen  goods,  etc 448 

restoring  property 448 

stolen  property  brought  to  territory, 

requisition 448 

altering  brand,  penalty 448 

embezzlement  of  pubUo  officers 449 

converting  public  property 450 

firaudnlently   destroying     record  of 

property 450 

removing  landmarks 451 

breach  of  trust 451 


CRIMES,  ETC — {conUfwed.) 

bailee  of  money 451 

purloining   property 451 

FOROBKY  AND  COUMTBBFDTINO— 

forgery 452 

counterfeiting 453 

passing  counterfeit  money 453 

forging  private  stamps  or  labels 453 

having  forged  articles  in  possession. .  453 

dies  and  plates 454 

trial 464 

witnesses 454 

oounterfeiting  territorial  seal 455 

counterfeiting  bullion 465 

Cbucbs  and  Offbkcbs-* 

against  public  Justice 456 

perjury 456 

gerjury  when  murder 456 
ribery 456 

malfeasance  in  office 458 

inhumanity  to  prisoners 458 

withholding  papers fW>m  successor..  458 

personating  another 458 

opposing  officers 459 

liberating 459 

conniving  at  escape  of  prisoner 460 

furnishing  means  of  escape 460 

rescue,  penalty 4C0 

rescue,  aiding  or  aoisting 460 

malfeasance  m  office 460 

compounding  felony 461 

conspiracy  to  commit  offence 461 

officiating  in  place  of  another 462 

embracery 462 

taking  extra  fee 462 

purchasing  Judgment,  penalty.  462 

wrongly  deputing  authority 462 

threatening  with  view  to  extortion. .  463 

opening  sealed  letters,  etc 463 

offences  agLinet  the  public  peace. ...  463 

disturbing  peace,  penalty 463 

fightinff 464 

nnlawful  assembly 464 

riot 464 

disturbing  religions  meetings,  etc 564 

selling  liquors 465 

neglect  of  dnty  by  peace  officers. ...  465 
Ubel 465 

OrTENOBS  AQJJNST  HOBALITT— 

health  and  police 465 

bigamy,  penalty 466 

consanguinity,  etc 466 

obstructing  highways,  etc 466 

Belling  unwholesome  articles 467 

obliterating  uottees,  etc 467 

carrying  burglarious  tools 467 

reftasal  to  aid  in  arresting  criminala. .  467 

Chxats,  SwiiTDLras-- 

offences  committed  by 468 

ftaudulent  conveyances,  etc 468 

fttlse  representations 463 

fhiudulent  selling 469 

false  weights  and  measures,  penalty.  469 

fraudulent  removal  of  property 469 

fraudulent  seUing  of  property 469 

Maligioits  Uischibf — 

wilftal  poisoning  cattle,  etc 470 

killing  and  wounding  cattle,  etc 470 

injgrittg  buildings 470 

burning  or  ii^aring  property 471 
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CRIMES,  ETC— (oon^nved.) 

iojaring  public  jails 471 

Betting  Hre  to  wood,  pnirie  graaii  etc  471 

MiSCBLLANBOUB  OFFBKCVS— 

olrcolatiDg  bills,  tickets,  etc., 472 

selling  liquors,  etc.,  without  license.  472 
offences  recognized  by  common  law.  473 

territorial  prison 473 

sentence,  suspension  civil  rights 473 

term  **  person"  defined 473 

act  extends  to  females 474 

intent 474 

rewards  for  apprehension 474 

attempt  to  commit  offence 474 

construction  of  act 474 

COUNTY  OPPICERS— 

duties  of. 475 

Sheriff 475 

bond  of,  conservator  of  peace,  duties.  476 

penalty  for  neglect  of  duty 477 

return  of  papers,  etc 477 

refusal  to  execute  process 477 

refusal  to  pay  over 477 

where  office  to  be  kept,  when  open. .  478 
papers  served  upon  how  to  be  made.  478 
shall  appoint  under  sheriff,  and  depu- 
ties m  writing 478 

under  sheriff  to  discharge  duties  of. .  478 
liability  for  neglect  of  under  sheriff. .  478 
to  have  custody  of  county  jail,  etc. . .  478 

may  appoint  jailor 479 

county  commissioners  to  Aimish  jail. .  479 
prisoners  to  be  kept  in  separate  rooms  479 

where  county  has  no  jail. 479 

when  jail  has  been  ereoted  in  county.  479 

when  jail  on  fire 480 

when  contagious  disease  prevails 480 

physicians,  county  commissioners  to 

appoint 480 

when  made  liable  to  prisoners 480 

may  appoint  temporary  guard 480 

to  provide  prisoners  with  food,  etc.. .  480 
when  persons  committed  in  civil  cases  480 
actual  confinement  when  necessary. .  481 
escape  or  rescue  civil  action,  liability  481 
when  action  not  man^itained  for  es- 
cape or  rescue 481 

new  sheriiT  elected  or  appointed  etc.  481 
to  deliver  written  transfer  of  Jail  etc.  482 

to  complete  unfinished  business 482 

refusal  to  deliver  to  successor 482 

to  receive  prisoners  of  United  States.  482 
shall  be  answerable  for  safe  keeping  482 

may  command  assistance 482 

penalty  for  refusing  to  assist  sheriff. .  483 
written  authority  to  exonerate  sheriff  483 
committed  to  coroner  or  other,  etc. .  483 

Jierformance  of  service  for  territory.  483 
ustifioation  serving  defective  papers.  483 
exhibit  of  papers  to  parties  interested  483 

to  act  as  crier  at  court 483 

acting  as,  or  having  att'y  as  partner.  483 
liability  neglect  or  mal-performance  483 
penalty  for  oppression  or  extortion. .  483 

when  party  to  action 484 

vacancy,  who  shall  act  as 484 

powers,  etc.,  of  coroner  as  sheriff. . . .  484 
court  may  appoint  elisor,  duties  of . . .  484 
when  sheriff  or  coroner  arrested  by* .  484 
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powers  and  responsibility  of 484 

fees 485 

Rbcordeb  and  AuniTOs — 

Ubcordkb 486 

office  created 487 

when  to  be  kept  open 467 

shall  keep  suitable  books  as  required.  487 

oath  of  office,  bond,  etc 467 

bonds  of,  to  be  filed  with  county  clerk  487 

may  appoint  in  writing  deputies 487 

vacancy  or  inability,  deputy  to  act. .  467 
county  commissioners  to  audit,  etc. .  488 

duties  of  office 468 

sepwrate  books  for  difforent  elaases  of 

Instruments 468 

separate  indexes  to  be  kept  for  each  468 
indorsement  to  be  made  on  papers. . .  491 
shall  indorse  en  paper  book,  page,  etc  491 

duty  to  search  records 491 

penalty,  refhsal  or  neglect  to  record.  491 

transcript,  copies  to  be  evidence 492 

books  of  record,  etc.,  open  to  inspec- 
tion  492 

vacancy  by  death  or  removal 492 

on  going  out  of  office,  etc 493 

authority  to  take  acknowledgments.  493 
when  not  authorized  to  record 493 

Auditor— 

to  be  ex-officio  county  auditon 493 

auditor  to  keep  account  with  treasurer  493 
audit  and  settle  accounts  against  co.  493 
orders  issued  to  be  cumbered,  etc. . .  493 
settle  with  treasurer  as  prescribed. .  493 

Clbrk  of  District  Court— 

fees,  duties  of 494 

clerk  to  attend  each  term  of  court. . .  495 

to  be  clerk  of  probate  court 495 

oath,  bond,  etc.,  of  clerks 495 

may  appoint  deputies 496 

may  require  bond  from  deputies 496 

proeess  to  issue  in  name  of  principal.  496 
shall  personallv  or  by  deputy  attend 

eaon  term  of  probate  court 496 

office  to  be  at  county  seat 496 

shall  keep  docket  for  each  court,  etc.  496 
penalty  for  wrongful  act  or  omission.  496 

penalty  for  wilfulneglect,  etc 496 

not  to  act  as  counsellor 496 

fees  of  supreme  court. . :  ...     497 

fees  of  district  court 497 

fees  of  county  clerk 498 

feesof  probate  court 498 

Treasurxr— 

duties  of. 498 

term  of  office 499 

bond  of  and  oath 499 

vacancy  by  death  or  otherwise 499 

office  to  be  kept  at  county  seat 500 

receive  and  disburse  county  moneys.  500 
receipt  to  person  paying  Into  treasury  560 
county  commissioners  to    examine 

vouchers,  etc 500 

redeem  auditor's  order,  etc 500 

when  not  paid  for  want  of  fiinds 500 

when  funds  in  treasury  to  redeem ...  501 
redemption  on  which  interest  is  due.  601 

priority  of  orders  and  warrants 501 

when  not  received  fbr  taxen 501 

shall  deposit  with  Auditor,  etc 601 
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COUNTY  OFPICEip— (con<inwedf.) 
wben  county  commissionerfl  may  re- 
mote  601 

Shan  deliver  to  sncceseor  fn  office. . ..  fiD2 
settle  ftnnnally  with  county  auditor..  602 

when  office  to  be  kept  open 502 

treasarer  and  collector  to  make  Joint 

oath  to  territorial  treasurer 502 

may  appoint  In  writing  deputies —  603 

may  require  bonds  of. SOS 

official  acts  to  be  in  name  of  principal  603 
compensation  for  receiving  and  aia> 
bursing  moneys 603 

GOBONEB^ 

duties  of. 603 

oath  of  office,  bond  of 604 

when  to  act  as  sherilT. 60i 

Sowers  in  capacity  of  sheriff. 604 
utv  when  person  kiUedp  etc 604 

forreiture  fbr  non-attendance  as  Juror 

or  witness 604 

what  constitutes,  duty  of  Jurors 604 

may  Issae  subpoenas 604 

may  compel  attendance ,  605 

jury  to  render  verdict,  etc 606 

testimony  to  be  reduced  to  writing. .  606 
when  person  charged  with  oommis- 

ston  of  be  arrested 605 

jury  flndhtg  deceased  came  to  death 

by  violence,^ 606 

warrant,  form  of. 606 

warrant  may  be  served  in  any  county  606 
•when  to  deposit ell%cts  with  treasurer  606 
disposition  of  money  deposited  with 

treasurer : 606 

when  money  demanded,  etc 606 

county  commisstoners  require  written 

statement,  etc « 606 

vacaucv;  who  to  act 606 

fSees  of  justice  of  peace  as  coroner. . .  506 
when  body  of  deceased  not  taken,  etc  506 
fees  of. 607 

Ck)N8T^BtBS— 

duties  of. 507 

bond  of  and  oath 607 

when  governed  by  laws  of  sheriff. ...  607 

forferitore  for  neglect,  etc 608 

reftiaal  or  neglect  to  levy,  etc 608 

.  penaltgr  for  neglecting  to.pay  over. ..  608 

remedy  for  personal  injury,  etc 608 

Shall  be  conservatives  of  peace 608 

.    penalty  for  wilM  negligence 608 

hot  permitted  to  practice  law 608 

fees'  of. 608 

JOSTIOBS  COVRTS— 

tenu  of  office 609 

yacancy,  how  filled,  etc 609 

fees  of. 609 

duties  of. 610 

•  creation  of 610 

horw  chosen,  oath  of 610 

vacancy  to  be  filled  by  governor. ...  610 

courts  when  held 611 

room  for  holding  court,  etc 611 

fees  of. : 611 

County  Subvktob— 

dntiea  of 511 

oath  and  bond  of 611 

may  appoint  deputies 511 

certificate  admitted  as  evidence 612 
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when  interest  in  tract  of  land,  etc...  £|12 

vacancy  filled  by  commissioners 612 

record  transmitted  to  successor 612 

who  may  anply  to  and  when 612 

court  niay  direct,  etc 513 

may  hire  assistance  in  certain  cases.  513 

forfeit  for  neglect  of  duty 613 

fees  of 613 

fees  of  witnesses 5[13 

fees  of  Jurors 614 

fees  of  Judges,  etc.,  of  election 614 

fees  of  mterpreters and  translators,.  6H 

CIVIL  PRACTICE  act- 
Title  I.— CHAmncE  I. 

form  of  civil  actions,  parties  thereto.  77 

form  of  civil  action 78 

plaintiff  and  defendant 78 

questions  of  fact 78 

how  prosecuted 78 

assignments 78 

executor  or  administrator 78 

married  woman  a  party. 78 

husband  and  wife  sued 78 

infant  a  party 78 

infant,  ffuardian  of 79 

action  for  injury  to  ckild 79 

joint  plaintiflb 79 

defendant 79 

parties  to  action 79 

parties  included  in  action 79 

continuance  of  action -79 

controversy ^ 80 

place  of  trial  of  civil  actions 80 

county  where  tried i^O 

power  of  court  to  change  place ......  80 

motion  for  change  of  place 80 

manner  of  Qonuneneinc  actions 81 

filing  complahit 81 

summons 81 

duty  of  clerk 82 

time  of  summons 82 

notice , 82 

actions  affecting  real  property 82 

summons  and  return 82 

summons  how  served ^3 

service  by  publication 83 

publishing,  limit  of 6$ 

actions  against  two  or  more  persons.  84 

proof  of  service 84 

certificate  of  service 84 

voluntary  appearance.... ^ 84 

Pleadings — 

rules  of  pleadines 86 

complaint 86 

demur  of  defendant. 86 

demur  what  to  specif^ 86 

complaint'  amended 89 

objection •••••• 86 

answer 87 

counter  claim 87 

defences * . . .  87 

insufficiency  of  answer 87 

verification  of  affidavit 88 

verification  of  answer 88 

copy,  authenticity 88 

verification  of  pleading 88 

account  when  to  be  general 89 

izrevalent  pleadings 89 
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description  of  real  property ^ 

pleading  a  judgment .'  89 

pleading,  general  statement 89 

pleadinflT  private  statute 89 

action  of  libel  or  slander 89 

unite  causes  in  complaint 90 

allegation  of  new  matter 90 

material  allegation 90 

amend  pleadings 90 

oonrt  may  correct  mistake 90 

constmction 91 

errors  in  pleading 91 

Chaptib  II— 

provisional  remedies  in  ciyQ  actions.  92 

arrestand  ball 02 

arrests 92 

order  forarrests , 92 

undertaking  on  part  of  plaintiff. 93 

order  with  sammons 93 

order  delivered  to  sheriff. 93 

Bheriflf's  duty 93 

bail 93 

surrender  of  bail 94 

arrest  on  bail 94 

action  against  ball 94 

exoneration  of  bail 94 

sheriffto  file  order  of  arrest 94 

notioe  of  instifloation  of  bail 94 

qualifications  of  bail 95 

Buffioiency  of  bail 95 

deposit  money 95 

deposit  paid  into  court 95 

reiund  money,  when 95 

satisfy  Judgment 96 

liability  of  sheriff. 96 

judgment  against  sheriff. 96 

application  for  decrease  of  bail 96 

oraer  vacated 96 

CbaPTBB  III— 

claims  for  delivery  persona!  property  97 

Slaintlir's  claim 97 

ellvery  claimed. 97 

duty  of  sheriff. . ......   97 

Bulnoiencyof  undertaking 98 

return  of  property 98 

defendant's  sureties 98 

qnalifioation  of  surety 98 

Sroperty  coaeealed 98 

uty  of  sheriff. 98 

lif JUNCTIONS— 

when  granted 99 

verifiedf. ; 100 

disaUowed 100 

undertaking 100 

hearing  before  granting  same 100 

suspension  of  proceedings 100 

application  to  dissolve 101 

Slaintiff's  right.. 101 

iasolved  or  modified 101 

Cbaptbb  IV— 

attachment ., 102 

olerk  of  court  to  issue 102 

written  undertaking 102 

writ,  to  whom  directed 102 

property  liable  to 103 

duty  of  sheriff. 103 

persons  holding  property  of  defend- 
ant may  be  required  to  testify. ...  104 
sheriffto  make  inventory 104 
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perishable  property.* 104 

sheriffto  deliver  property,  etc 104 

judgment  to  be  satisfied,  etc 106 


remaining  money  paid  to  defendant.  105 

when  execution  not  satisfied 105 

discharge  of  attachment 106 

application  for  order 105 

application  for  undertaking 106 

plea  of  abatement 106 

Slaintiff,  what  to  prove 106 
ismissal 106 

return  of  writ 106 

Cbaftsb  t— 

deposit  in  court 107 

court  may  order  delivery  of  property  107 
receiver  may  be  appointed 107 

Title  vi.— Chaptku  i— 

trial  and  judgment 107 

ludgment  denned 107 

Judgment,  bow  given 103 

judgment  not  to  exceed  demand 108 

judgment  of  non-suit  and  on  merits. .  103 

Chapter  ii. — 
judgment  upon  fkUure  to  answer. ...  108 

CHAFTER  III. — 

of  issues  and  of  their  disposition. ...  110 
issues  of  law  and  fact  tried  by  court.  110 

issues  of  fact  tried  by  jury 110 

clerk  to  place  cause  on  calendar. ...  110 
dismissal  of  trial  on  judgment,  etc. .  110 
postponement  of  trial. 110 

Chafer  IT.— Abticls  i.— 
jury  trial,  formation  of  jury,  drawing.  HI 

oath  administered  to  jury . .  Ill 

challenge,  and  challenge  for  cause. . .  Ill 
challenge  for  cause  tried  by  court. . .  112 

Article  ii.— 

conduct  of  trial 112 

in  case  Juiyman  be  sick 112 

charge  to  juiy 112 

luty  may  decide  In  court,  or  retire. . .  112 
Jury  may  take  papers  with  them,  etc.  113 

may  ask  information  from  court 113 

verdict  prevented,  new  trial 113 

court  may  adjourn  while  jury  are  out  113 

returning  verdict,  informality 113 

clerk  to  record  verdict  in  full US 

AsriCLE  ni.— 
verdict,  either  special  or  general. ...  114 

verdict  in  discretion  of  jury 114 

verdict  to  specify  amount  of  recovery  114 

Jury  may  assess  damages 114 

receiving  verdict,  en&y  by  clerk —  114 

Chapter  v.— 

trial  by  the  court 115 

when  trial  by  jury  may  be  waived.. .  115 

decisions  of  court  in  writing 115 

chancery  cases  tried   by  coort. lU 

Chapter  vi— 
of  references  and  trials  by  referees. .  116 
issues  la  an  action  may  be  referred. .  116 
court  may  direct  a  reference,  when. .  116 
quallflcction  of  referee,  challenge  —  116 
report  of  referee,  clerk  to  file  report  116 
report  may  be  set  aside 117 

Chapter  rn;— Abttolb  i.— 

exceptions,  defined,   when  taken 117 

exceptions  particularly  stated  written  118 
no  particular  form  required 118 
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when  decision  of  coort  or   referee 
ahall  be  deemed  excepted  to 118 

Abtiols  II — 

new  trials 118 

re-examination  of  isasnee  of  fact. ...  118 

former  verdict  may  be  vacated 118 

application  made  on  affidavit 119 

notice  of  motion 119 

Chaiptbh  nil.— 
manner  of  giving  and  entering  jadg- 
ment 120 

Judgment  to  be  entered  by  clerk. . . .  120 
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fegaltttle 654 

posteasion  for  five  years 664 

adverse  possession  defined 654 

enclosed  with  fence 655 

landlord  and  tenant 665 

rights  of  persons 666 

commencing  action 666 

disability 655 

actions  commenced,  how 656 

l^omlastitem  of  account 656 

action  fbr  relief. 656 

limitotions..: 656 

actions,  when  commenced 656 

when  party  is  out  of  territory 657 

term  of  disability  not  part  or  time. ...  667 

executors  or  administrators 657 

alien 657 

hehn  and  representations 657 

action  stayed  by  injunction 667 

dUability 667 

disabilities  removed 668 

directors,  »tock  holders,  etc 658 

ackuowledgment 658 

territories,  parts  joined  to  Idaho,  etc.  658 

contract  for  money 658 

actions  in  other  states  or  territories. .  658 
commenced  within  two  years 668 


DONATION  LAW— 

to  settlers  of  public  lands 37 

surveyor  generars  office,  etc 38 

donations,  etc 38 

persons  claiming  under  this  act. 39 

notifications  to  Be  filed 40 

final  proof  and  issninff  of  patents. 41 

certain  claims  invalid 41 

aflldavits  of  cultivation,  etc 42 

land  not  to  be  claimed  under  this  act.  43 

settlers  allowed  to  purchase,  etc 44 

how  a  patent  may  issue 44 

provisions  of  the  original  act  extended  45 

certain  persons  debarred  iMneflt,  etc.  45 

lands  subject  to  private  entry 45 

certain  widows  entitled  to  benefit  of 

land  law 46 

limitations  of  reservations 46 

law  making  contracts  for  sale  of  lands 

by  settlers  repealed 48 

pre-emption  privilege  extended 48 

change  of  time  for  purchase  of  lands.  48 

lands  granted  for  university  purposes  49 

orphans  entitled  to  160  acres  of  land.  49 


CIVIL  CASE8- 

elvil  cases  in  courts  of  justice 569 

commencement  of  cases 659 

summons 659 

notice 659 

answer 669 

indorsement 659 

contempt 559 

Attorneys 659 

T> 

DISTRICT  ATT0BNET8— 

dirtrict  attorneys,  creation  of 673 

hold  office  two  years 573 

bond,  where  approred  and  filed 574 

public  prosecutors «...  574 

give  advice  to  certain  officers 674 

■alaiyaad  fees 674 


X2 

BXCHANGEU- 

bills  of,  etc 670 

notes  in  writing. 570 

negotiable. 670 

construction 570 

action 671 

validity 671 

acceptance 671 

acceptance  in  writing 671 

unconditional  promise 571 

refusal  to  accept , 671 

construction  or  relVisal 671 

destruction  of  bill 671 

damages  for  non-payment  defined. . .  671 

damages  a  lien 672 

money  of  United  States 672 

money  of  foreign  country 672 

protesting  for  non-acceptance 672 

damage 672 

sending  by  mail,  etc 672 

limitoUon 673 

days  of  grace 67S 

ELECTIONS.— 

wh6  entitled  to  vote 660 

persons  under  guardianship 660 

general  election  when  held. 660 

eligibility  to  office 660 

duty  of  county  commissioners 660 

judges  and  clerks 661 

dntv  of  clerk  of  commissioners 661 

notice,  form  of 661 

duty  of  sheriff. 661 

judges  and  clerks  to  take  oath 662 

administering  oaths 662 

poll  open  how  long 662 

clerk  to  ftimish  poll  books 662 

manner  of  voting 662 

name  elector  and  deposit  ballot 662 

where  elector  may  vote 663 

challenged  votes,  oath,  etc 663 

ballot  box 663 

examination  of  ballot  box 663 

adjournments 663 
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ELECTIONS— {continued,) 

box  sealed 564 

box  not  to  h9  opened  till  opening  of 

poUa : T...  564 

canYAflBing  votes 664 

compare  poll  list,  corrections 564 

purging  lute 564 

dnties  of  clerks,  form  of  certificate. .  564 

datiea  of  judges 565 

breaking  seal  of  poll  book,  penalty. .  565 

canvaanng  by  commissioners 666 

tie  vote 566 

Dttty  of  olerk  of  commissioners 666 

retnniB,  messenger  may  be  sent 567 

resignations,  vacancies,  etc 567 

senior  county 567 

compensation  of  judges  and  clerks ...  567 

violation-of  act,   penalty 568 

when  terms  of  office  begin 568 

highest  nomber  of  votes 668 

abbreviations,  mtsspelling 668 

contesting  election 568 

probate  court  to  try 568 

construction  of  act 569 

vacancies 569 

vacancy  or  breach  of  bond 669 

Bupplymg  vacancies 569 

%ben  certain  officers  may  be   ap-' 

pointed......... 570 

qualify .-*. 570 

FBANGHISfi8-~ 

to  James  Sileott  for  ferry 671 

to  C.  W.  Prush  for  ferry 670 

to  H.  D.  Van  Wyck  manufacture  gas.  646 
to  Bannoek  Gity  Water  Company. . .  666 

to  C.  P.  Gone  for  ferry 649 

to  J.  Howertbn  toll  road 666 

to  South  Boise  Wagon  Road  Co 647 

to  Ev  B^  Johnson  toll  road 668 

to  T.  Prather  fbr  ferry 668 

to  OldSt  Rldout  &  Co.  fbr  ferry 669 

to  J.  Herrioff  for  bridge 660 

to  Hill  Beaohey  toll  road 662 

to  8.  A.  Woodward  ft  Co.  toll  road. .  673 

to  W.  B.  Knett  *  Co.  for  ferry 666 

to  J.  Ifeeks  ft  Co.  for  ferry. 662 

to  H.  0»Nein  ft  Ce.  for  ferry 645 

to  J.  R.  Wiley  toll  road 663 

toT.H<8trliighamtoll  road 667 

'    to-  A.  Gk  Turner  ft  Co.  toll  road. .....  661 

toN.  C.  Boatman matiufhcture  gas. .  648 

to  Wright  Ditch  Company 664 

to  C.  Addis  for  ferry 677 

to  A«  J.  Mallet  for  telegraph  line. . . .  680 

to  W*  Graham  ft .  Co.  toll  road 666 

to  J.  8.  Wilson  ft  Co.  for  ferry 658 

to  W.Mttlkey  for  ferry 679 

J3L 

HABEAS  CORPUS— 

habeas  corpus,  writof. 606 

who  may  prosecute 606 

appUcation,  how  made 607 

grantedin  term  or  vacation 607 

grant  same  without  delay 607 


HABBA.S  COnVVS-ieonHnued.) 

directed  sheriff. 607 

clerk  to  deliver  writ 607 

served  without  delay 607 

in  case  person  cannot  be  found 607 

refesal  or  neglect,  penalty,  etc 608 

ferm  of  makmg  return G08 

bring  body  of  person,  etc 608 

in  case  of  sickness 608 

proceedings  on  return 608 

examine  return 609 

denial  of  facts  of  return 609 

summary  way  to  hear,  etc 609 

Sower  of  judge 609 
iscfaa«-ge  of  party 609 

may  remand  party  back 609 

cases  in  nhich  person  may  be  dis- 
charged   609 

defect  of  form 610 

subpoena  for  complahiant  and  wi^ 

nesses 610 

application  to  give  bail 610 

recognizance 610 

remand  to  custody 610 

person  entitled  to  custody 610 

judgment  on  return 611 

not  disobey  for  defect  of  form 611 

discharged  persons  not  liable  to  re- 
arrest   611 

exceptions. 611 

when  party  is  about  to  be  removed  . 

from  jnrudiction fill 

apprehend  of  iUegal  custodian 611 

omcer  ta  bring  the  person 611 

return,  allegation,  proof,  etc 612 

restored  to  ettstody  or  left  at  liberty.  612 

writ  may  be  served,  etc 612 

papers  issued  by  clerk  with  seal,  etc.  612 

relusat  to  obey,  penalty 612 

eluding  writ,  concealing,  etc 612 

aidhig  in  4vading  writ,  penalty 612 

penalties 612 

HOMESTEADS— 

homesteads,  exemption  of. 575 

what  constitutes. 575 

husband  and  wife  may  select. ,.. 575 

exemption  not  extend  to  mechanlca 

Ben. 675 

mortgage,  sigaatnre  of  wife 575 

execution  against  homestead. .......  576 

appraisers,  doty  of  Judge 576 

joint  receipt  of  busbaBd  and  wife —  676 
property  set  apart  by  probate  judge 

for  obildren 576 

when  no    heir»  property-  liable  for 

debts 577 

HOMESTEAD  LAW— 

quslificationd  neceMaw 59 

affidavit  before  reorder 60 

register  to  note  applications 60 

non-liabflity  of  lands  thus,  acquired. .  6Jr 

amount  of  land  to  be  acquhred 6t 

t 


IKC0RP0RATION8— 
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]NC0RP0RATIONa-(dMt<inti«i.) 

boundaries  of 626 

body  politic  with  powers 627 

officers,  term  of  office 627 

first  election. .._ 627 

acceptance  of  cliarter 627 

daty  of  mayor  and  council 627 

ooromitting  magistrate 627 

oath  of  office  and  allegiance 628 

City  of  Placbbvillb— 

boundary 640 

powers  of  corporation 640 

city  offlc'ers 641 

election,  qualification  of  yoters 641 

▼ote  by  ballot ^i 641 

vacancies,. . , 641 

polls  open 641 

who  elected^ 641 

time  of  meeting 641 

approvals 641 

power  of  mayor  and  eoaneil 642 

compensation  of  officers. 642 

recorder^ ^ . . .  642 

marshal 642 

other  cAcen 642 

duties  of  officers 642 

residence 642 

marshal's  duties 643 

assessor 643 

treasurer i 648 

eitar  attorney 643 

common  council C43 

oath  of  office. 643 

appropriations. 643 

first  election 643 

Idaho  City — 

Boundary 631 

body  corporate,  with  power 632 

election  of  officers 632 

qualification  of  voters. 632 

taxes,  licenses 633 

assessor,  duties 634 

sell  property  for  payment  of  taxes. . .  634 

reduce  assessment 634 

committing  maxistrate 635 

duties  of  council .■ 635 

oath 635 

power  toJmprove  streets 635 

vote  on  acceptance  of  charter 635 

6ankack  City — 

boundary 637 

corporate  powers  and  liabilities. ....  637 

officers  of  city 638 

general  election 638 

qualification  of  voters 638 

vote  by  ballot 638 

vacancies 638 

time  polls  open 638 

who  elected , 638 

aldermen  elect  presiding  officer 639 

time  of  holding  meetings 639 

signature  of  presiding  office^ 639 

powers  of  aidermeii '. 639 

regulations  rfegkVdihg  health. 639 

stfeetb,  etc.  Under  control 639 

compensation , 639 

te€  of  marefbal,  deiK  tod  treasurer. .  639 

Sower  of  marshal 639 
nUes  of  officers  defined 639 

oath  of  office 639 

chhrter  to  go  liittf  effect 640 

4 


INCORPORATIONS-(<w>n«nii«d.) 

Sfo&THWSST  Ditch  Compavy— 

names  and  powers 630 

capital  stock 630 

to  sell  water»  amount 631 

rights  and  privileges 631 

Bamnack  Ditch  and  MiNiira  Company— 

powers  and  liabilities. 644 

rights 644 

rates  of  sale 644 

vested  rights 644 

exclusive  right 644 

limiUtion 644 

J 

County  Jail  i 696 

county  eoramisRioners  duties 696 

rtieriff,  responsibility,  compensation.  696 

Jailors 696 

defraud  prisoners^  penalty 696 

certified  list  of  prisoners 596 

neglect^  penalty 597 

fines,  commitment 597 

removal  to  another  jail 597 

expenses 597 

Acts  ccn&flicting 597 

JOINT  RESOLUTION— 
changing  the  name  of  Fort  Hogem  to 
PioneerCity 682 

JUDICIAL  DISTRI0T8- 

fudicfsl  districts  of  this  territory 582 

•saignment  of  Judges 583 

original  jurisdiction 583 

appellate  jurisdiction 583 

term  of  supreme  court  at  capital 583 

time  of  holding  court  in  first  district. ,  583 

tame  in  second  district 683 

third  district 583 

dases  under  constitution 584 

fecial  sessions 584 

Vacancy 584 

adjournment.. : 585 

seal.. 585 

^oles  ef  pleading 585 

ihurderi  relony,  etc 585 

JURDR8— 

how  drawn 589 

venire  issue 589 

return  of  venire., 589 

names  to  be  safely  kept 589 

drawing  additional  jurors 689 

judge  and  sherlfi*  mav  prepare  list. . .  690 
duty  of  probate  Jnage  and  county 

commissioners 590 

grand  jury ,. 690 

qualification  of  jurors 591 

exemptions. q91 

neglect  to  obey  summons,  penalty. . .  691 
^. 

LEQALnONG  ACTS-^ 
of  county  commissioners. Boiie  eo...  660 

actsAiade  valid 660 

damages 660 
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LOED'8  DAY— 
observance  of 602 

J>lace8  of  amaaement 602 
udicial  bosineaa 602 

crlmiDal  procesa 602 

▼ioUtioo.  penalty 602 

Justices  of  the  peace 602 

complaint,  bonds 602 

LBGISLATIYE  ASSEMBLY— 
time  of  meeting  at  capital 699 

UENS- 

to  mechanics  and  others 619 

liens,  who  shall  have 619 

verify  by  oath,  lien  to  be  filed 619 

valid  Hen 619 

attachment  not  lie  against  lieu 619 

lands  subject 620 

duty  of  coanty  clerk 620 

Kmitof  lien 621 

liens  how  enforced 621 

constrnction  of  act 621 

enter  satisfaction 621 

express  contract  in  writing 622 

contract  with  bona  fide  owners 622 

liens  on  mining  claims 622 

bridges,  ditches,  acqaedacta,  etc. . . .  623 
may  hold  personal  property 623 

MARRIAGES  AND  DIVORCES— 

validity  of  marriage 613 

contracting  marriage 613 

constrnction 613 

who  may  contract 613 

■olettinize ::..... 613 

consent  in  writing 613 

form 6U 

certificate i. . . .  6U 

record 6U 

form  of. 614 

certificates  to  be  filed 6U 

neglect  of  dnty,  penalty 6U 

false  ciemficate 6U 

nnlawftllly  marryfag,  penalty 615 

validity: ; , . .  616 

original  certificate,  evidence 615 

illegitimate  children 615 

fines  and  forfeitures 615 

qnakers. 615 

DlVOBeS  AND  Alimont— 

marriages  void 615 

age  or  trtkud 615 

cohabitation 616 

divorce 616 

divorces  defined 6>16 

notice  of  salt 616 

disposition  of  children 617 

disposition  of  property 617 

testimony 618 

dissolution  of  marriage 618 

final 618 

iflsneof  fact 618 

MARKS  FOR  SIGNATURE8- 
validity  of  mark  where  party  cannot 

write 601 

witnessed, 601 


MARRIAGBri,  COHABITATION,  ETO^ 
marriage  with  Africans.  Chinese,  etc.  004 

misdemeanor  and  penalty 604 

performing  ceremony,  penalty 604 

cohabitation 604 

penalty 604 

construction 604 

fines 604 

common  school  ftmd 604 

MONEY— 

of  account  and  interest 605 

dollar,  cent  and  mill 605 

notes,  bonds,  dne  bills 606 

Judgments  and  decrees 606 

express  contracts 606 

settlements 606 

agreement  of  interest 606 

MEMORIALS  TO  CONGRESS— 
for  military  road  from  the  Colmnbia 

to  the  Missouri 662 

treaty  with  Indians  on  the  Yellow- 
stone   684 

mail  route  from  Salt  Lake  City  to 
LewistoQ 686 

TH 

NAMES  CHANGED— 
Bannock  and  Boena  Tista  changed  to 
IdahoCity 6S6 

NATURALIZATION  LAW— 

who  may  be  admitted  as  citizens. ...  63 

form  of  declaration 63 

certain  persons  exempted 64 

admission  of  minors 64 

when  widow  and  children  of  deceased 

alien  deemed  citizens 64 

oath  upon  admiarion 64 

the  court  to  be  satisfied 65 

renunciation  of  titles  of  noblHtr 66 

persons  intending  to  become  citizens  65 

alien  residents  mfty  be  admitted 66 

proof  of  character  and  residence ....  66 
children  of  aliens  faow  to  become 

citizens 66 

aliens  reridents  before  1796 67 

what  courts  have  Jurisdiction 88 

NEWSPAPERS— 

files  of 603 

secretary  authorized,  etc 603 

duty  of  secretary 608 

deposit  in  archives  of  territory 603 

draw  f^om  general  fund 003 

O 

ORGANIC  ACT— 

of  Idaho  territory IT 

boundaries^ 37 

executive  power,  etc 38 

secretary  when  to  act  as  governor. .  39 

le^ative  power 39 

voters  at  first  election 80 

veto  power  of  governor,  taxes,  etc. .  30 

district,  county,  or  township  officers.  81 

membexB  of  assembly » irho  may  be . .  31 


GENERAL  INDEX. 
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OBGANIC  ACH— (continued.) 

Judicial  power,  with  whom  vested ...  31 
territorial  officers,   appointment   of, 

salaries 33 

members  of  assembly,  session  of,  etc.  33 
seat  of  ffovemment,  delegate,  consti- 

tntional  laws,  etc 34 

Jmblic  lands,  school  sections 35 

ndicial  districts  and  judges 35 

officers  to  give  bonds 36 

treaties  with  Indians,  agencies,  etc. .  36 

OPPICES— 

creation  of. 691 

officers  elected  or  appointed. 691 

by  whom  elected 592 

territorial  treasurer,  auditor,  etc 692 

county  officers 602 

terms  of  office 592 

county  eonunissioners 692 

elective  officers,  general  election 693 

notaries  public,  appointment 693 

resignations 693 

offices  when  vacant 693 

governor  declare  vacancy 693 

governor  may  appoint 694 

appointment  by  county  commission- 

era 694 

oath  and  bond 694 

OFFICIAL  OATHS— 

to  talce  oath 605 

form  of 605 

attorneys  and  counsellors 605 

practice 605 


PARTNERSHIPS-^ 

formation,  condition,  etc 5S6 

general  and  special  partners 686 

certificate 686 

certificate  acknowledged,  etc 686 

publish  copy  of  certificate 587 

renewal  of  partnerships 687 

names  of  general  partners 587 

capital  stock,  etc 687 

assiffnments.- 687 

notice  of  assignment 688 

suits,  how  prosecuted 688 

dissolution,  etc 688 

limited  partners 688 

PRE-EMPTION  LAW— 

benefit  of,  to  whom  granted 51 

survey  of  lands,  etc 53 

secretary  may  continue  any  district.  63 

amount  granted  to  each  state,  etc. . .  64 

lands  now  to  be  disposed  of 64 

who  entitled  to  pre-empt 55 

two  or  more  claimants,  etc 55 

proof  of  settlement,  etc 66 

oath  to  be  made  before  recorder. ...  56 

PROHIBITION- 

sale  of  liquors  to  Indians 582 

fire-arms,  etc 582 

justice  of  peace,  jurisdiction,  etc 582 


PROBATE  ACT— 

proof  of  wills,  letters  testamentary ...  326 
when  deceased  non-resident,  etc 326 

Serson  having  custody  of  writ,  etc . . .  327 
uty  of  executor,  etc 327 

executor  declining  to  lict,  etc 327 

liability  for  neglect 327 

will  not  in  possession  of  person  namM  328 

penalty  for  disobeying 328 

letters  may  be  granted,  etc 328 

notice  for  proof  of  will,  etc 328 

oiUtions,  etc 328 

hearing  to  prove  will,  etc 329 

probate,  when  not  contested 323 

statement  in  writing,  etc 329 

subscribing  witnesses,  etc 329 

testimony  to  be  in  writing 330 

certificate  to  be  attached  to  will 330 

record  to  be  evidence,  etc 330 

copy  of  will,  etc 330 

may  contest  after  probate 330 

citations  for  hearing  proof,  etc 331 

fees  and  expenses,  etc 331 

lost  will,  how  proved 381 

certificate  of  lost  will 332 

when  court  may  restrain 332 

Lettsbs  Testamektjlrt— 
when  letters  testamentary  shall  iasuts.  333 

who  deemed  incompetent 333 

interested  party  may  object 338 

executrix,  when  authority  ceases 334 

executor  of  executor 334 

when  minor  named  as  executor 334 

when  not  appointed,  etc 334 

powers  of  administrator,  etc 334 

forms  of  letters  testamentary,  etc. . .  334 
estates  intestate  who  entitied  to..*..  335 

who  to  have  preference,  etc 385 

who  not  competent  to  act 335 

administratrix  unmarried 335 

guardian  appointed  for  minor 335 

application  ror  letters  how  made 336 

when  granted,  etc 336 

who  may  contest 336 

evidence  of  notice,  etc 336 

proof  of  death  of  intestate 336 

when  adminiatration  granted,  etc. . .  337 

revocation,  how  made 337 

priority  of  right,  etc 337 

form  of  letters  of  administration 337 

oath  of  administrator,  etc 337 

separate  bonds,  suit  on 338 

sureties  to  justify,  etc 338 

when  executor's  power  ceases 339 

when  letters  without  bond  may  ieue.  339 

farther  security,  etc 339 

letters  may  be  revoked,  etc 340 

sureties  requesting  release 340 

when  not  liable,  etc 340 

application,  when  made 341 

special  admlniatration,  etc 341 

who  may  have  preference,  etc 341 

account  and  oath,  etc 342 

when  court  may  appoint,  etc 342 

revocation  of  powers  of  administrator  342 

executor,  etc 343 

validity  of  acts  of  executor,  etc 343 

certified  transcript  to  be  evidence. . .  343 
when  judge  shall  not  grant  letters. .,  343 
when  judge  of  other  county  te  act. .  343 
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PROBATE  XCT— {continued.) 

blVBNTORY — 

inventory  and  appraisement,  etc — 

coart  to  appoint  appraisers,  etc 

inrcntory,  what  to  contain 

naming  execntor,  etc 

beqaest,  how  disposed  of. 

oath  of  appraisers  to  be  annexed 

inventory,  neglect  to  return 

discovery  of  property  not  invoiced.. 

right  of  possession  of  property,  etc. . 

estate,  what  chargeable  with 

penalty  for  embezzlement,  etc 

citation,  etc 

disobedience  of  citation,  penalty 

citation  of  person  in  charge  of  part  of 

estate 

Pbovison  for  Family— 

family  to  retain  homestead 

court  may  set  apart  for  family 

insuificiency  of  property  set  apart. . . 

allowance  to  have  priority 

exemption  for  familv  purposes 

property  set  apart,  how  apportioned 

when  entire  estate  appropriated 

children,  when  property  appropriat'd 
Claims  against  Estate— 

notice  to  creditors,  hov  given 

presentation  of  claims,  etc 

when  Jndge  mav  present  claim 

executor  to  endorse  claims,  etc 

when  allowed  to  be  filed 

limitation  of  r^ected  claims 
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effect  of  Judgment  against  executor. 
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return  of  mventory,  etc 

sale  for  benefit  of  family,  etc 

court  may  order  sale,  etc 

sale,  how  made,  etc 

insufCLcieney  of  personal  effects 

sale  of  real  estate,  etc 

order  of  sale,  etc 

persons  interested  may  oppose 

court  to  appoint  guardian  tor  minors 

examination  of  executor,  etc 

court  to  direct  what  part  sold 

when  anthoritv  given  for  sale 

order  to  specify  lands  to  be  sold 

when  other  than  administrator  may 
apply 

c:rtified  copy  of  order,  etc 

notice  of  sale,  etc. 
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written  obfections  may  be  filed ...... 

when  sale  confirmed 

conveyance,  etc 

proof  of  order  of  sale,  etc 

adjournment  of  sale,  notice 

executor  may  sell  real  estate,  etc. . . 

provisions  of  testator  insufficient 

estate  held  liable  for  debts 
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who  liable  to  devisee  or  legatee 362 

contract  for  land,  etc 362 

conditions  of  sale 863 

confirmation  of  sale 363 

property  sold  subject  to  lien,  etc. ...  368 

misconduct  of  administrator 363 

fraudulently  selling  real  estate,  etc. .  364 

action  for  recovery  of  estate,  etc 364 

when  minors  or  others  may  act 364 

sales  of  executor  returned  to  court. .  364 

EIXECUTOR,  POWERS  AND  DUTIES — 

executor  or  administrator 864 

actions  founded  on  contract,  etc 365 

for  waste  or  destruction  of  property.  365 

partnership,  who  t^  settle 365 

administrator  may  maintain  action. . .  365 

when  necessary  to  Join  others 865 

when  court  may  order   componnd 

made : ;.  365 

conveyance  made  to  defhkud,  etc 3C6 

probate  Judge  may  ord«r,  etc 366 

disposition  of  proceeds  of  property. .  366 
Real  bstatb-^ 

bow  contract  for  sale  perfected 867 

hearing  of  petition,  etc S67 

when  no  appeal  is  taken,  etc '. . .  867 

dismissal  ot  petition 867 

conveyance  made  effectual 368 

certificate  of  deoree  for  posaesflton ...  863 
when  decree  shall  not  prevent  other 

process 368 

death  of  party,  etc 363 

Accounts  to  be  rendered-^ 

wben  executor  made  liable 369 

what  executor  chargeable  with 869 

estate  sold,  etc 369 

executor  not  chargeable,  etc 369 

expenses  and  services 369 

purchase  of  claim  against  estate 370 

when  compensation  not  provided  for 

by  will 370 

exhibit  of  account 370 

citation  for  non-perf  ormance  of  dntj.  870 

who  may  contest  exhibit 871 

revocation  for  negligence  of  duty. . .  371 
when  administrator,  etc,  to  render 

full  account 871 

wben  authority  of  executor  ceases.. .  871 
executor  or  administrator  reading  out 

of  countyi  etc 871 

vouchers  of  executors 871 

when  vouchers  not  required 872 

notieee  to  be  given  for  settlement 372 

who  may  contest,  etc 372 

referees 872 

when  settlement  eonclniive 372 

proof  of  notice  required 373 

order  of  payment  of  accounts 873 

property  tnaufficient 373 

inanificiency  of  estate 373 

funeral  expenses,  ete 873 

court  to  decree  on  aettlemact  of  ac- 
count, etc 973 

disputed  or  claims  n«t  dne,  ett 874 

when  administrator  liable 374 

creditor,  when  barred •  374 

when  extension  of  time  for  distribu- 
tion granted 374 

when  estate  in  condition  to  be  closed  375 
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aeglect  to  return,  etc 375 
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petition  of  heirs 375 

who  may  reaiat 376 

decree  of  court  may  order. . 376 

costs  of  proceedings 376 

when  executor  require  payment  on 

bond,  etc 376 

when  court  shall  distribute  estate.. . .  376 

decree  to  contain  proportions 377 

application  for  decree. 377 

partition,  how  made 377 

real  estate  in  different  counties 378 
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•hares,  how  set  out,  etc 378 
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when  estate  in  common  with  others. .  379 
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pointed   879 
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when  appointment  of  commissioners 

not  required 380 

advancement  made  by  deceased,  etc.  380 
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disposition  of  proceeds 380 

liability  of  agent 381 

when  property  claimed,  etc 381 
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citation,  etc 384 
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REVENUE  ACT— 
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meeting  of 404 
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taxes 409 
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to  commence  action 410 
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summons 412 

answer 412 
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duties 415 
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territorial  auditor 421 
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enumerated 421 

licenses,  who  obtain 422 
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duty  of  tax  collector 424 
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merchandise  license,  etc 425 
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COUNTT  TrBABUBEBS— 
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mine  is 434 

Q 

QUARTZ  LEADS— 

discovery  and  location 577 

dimensions 577 
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officers  to  make  returns 636 
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treasurers  of  Jftt  Perce,  Idaho,  etc. .  601 
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